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i. 0/ the Nature of the Action of Ejectment. 

U. liy to/iom an Ejectment may be brought. 

111. For what Things an Ejectment will lie. 

I V^. In what Cases an Entry n^ust be made on the 
Land before Ejectment brought. 

V. In what Cases a Notice •to quit must be given 
^ before Ejectment bronghi^Requisites of No^^ 

(ice — Waver of Notice — Where Notice is not 
required. 

V 1. Of the Mode of ^Proceeding m Ejectment^ aitv 
herein of the Declaration. 

VII. Of the Service of Declaration. 

VI 11. Of the stibsequent Proceedings ^ Judgment 
against casual Ejector — Appearance of De- 
fendant — Consent Rule — iSVaMl G.2. c. 19. 
s. 13. enabling Landlord to defend. 

IX. Of the Proceedings in Ejectment^ directed by 
Stat. 4 G. 2. c. 28. s. 2. in order to obviate 
the Difficulties attending Re-entries at Com- 
mon Law^for Non-Payment of RentArrear — 
Of t(ie Proceedings where the Possc'^sion is 
vacant. 

X. Of the Pleadings and Defence. 

XI. Evidence. 

XU. Verdict — J udgment — Execution . 

XlII. Writ of Error. 
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XIV. In vhat Cam a Court of Equity will restrain 
the Party from bringing further Ejectments, 
by granting a perpetual Injunction. 

XV. Of the Action of Trespass for Mesne Profits. 


I. Of the Nature of the Action of Ejectment. 

An ejectment is a -possessory action (1), wherein the title 
to lands and tenements^ may be tried, and the possession re- 
covered in fill cases where the party claiming title has a right 
of entry ; vrhether such tit|e be to an estate in fee, fee tail, 
for life, or for years. Fronl this description it should seem, 
that in strictness, this action could be maintained for Ahe re- 
covery of that species of property only, whereon an entry 
can be made. But it will be found,. that in a few instances, 
which will be more particularly mentioned hereafter, this ac- 
tion has been extended beyond these limits. After the disuse 
of real actions, questions of title to land were usually tried in 
digtions of replevin or trespass quar^ clausum fregit ; and this 
practice continued, until the method of trying titles by the 
action of cjectiojinme was introduced (2). But in the ejectio 
Jirmcv, damages only could be recovered until some time be- 
tween the O’th Rich, 2. and 7th Edw. 4. about which time it 
appears, from the year book of 7 Edw. 4. fol. 6. that it had 
been resolved by the judges, that the term, as well as da- 
mages, might be recovered (3). 

The action of ejectment now in use is formed on the plan 


(I) This action is usually termed a mixed action ; improperly as 

it should seem, foi^the language of the judgment is, “ quod que- 
rens recuperet terminum ac doaina;’* and the writ of execution is 
“ quod habere facias possessionem.'* See Matthew v. Hassel, Cro. 
£liz« 144. aad Harebottle V. Piacock, Cro, Jac. 

(ft) In the conclusion of Alden*s case, 43 Eliz. 5 Rep. 105. b. 
Sir £. Coke haa remarked, that titles of land were at that day for 
the most part tried in actions of ejectio firmese 

(3) I am not a^are, however, of any judgment for the recoveiy 
of tlie term prior toithat in East. T. 14 H. 7. Rot. 303. a copy of 
the record of which will be found in Rastal’s En^ei^ fol. b. 
^53. a. ed, ld70. 
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the ejeciio jfirmce, in its improved state, after it had been 
decided that the term might be recovered. In the action of 
ejectment, as was . before obsen^ed, not only tbe title to the 
lands in question may be tried, but the possession also may 
*be recovered, which circumstance rei]y[ler8 it the most eligible 
mode of proceeding ; inasmuch as in trespass, although the 
right may be ascertained, damages alone can be recovered. 
Ill the action qjectipcjit^ indeejd, the damages which are 
given are merely nominal:* but tln^ law has provided another 
remedy for the injury sustained by the party claiming title, in 
being kept out of possession from the time when his title 
accrued, to the time of recovering possession in the ejec'l- 
ment, via by an action of trespass for mesne proiits ; for a 
further account of which, see post, sect. xv. 

0/ the Requisites to support an EJectmenL^ln order lo 
maintain ejectment, the party at whose suit it is brought, 
must have been in possession, or at least clothed with the 
right of possession, at the time of the actual br supposed 
ouster*. Hence, this action is termed a possessory action. 
The party, who has the leg-al estate in the lands in question, 
must prevail: hence, a party who claims under anelegit**, 
subsequent to a lease granted to a tenant in possession, can- 
not recover; although he give notice to the tenant, that he 
does not intend to disturb the possession, and only means to 
get into the receipt of the rents and profits of the estate. 

In the case of Lade v. Holford, E. 3 Geo 3. B. R. Bull- 
N. P. 110. Lord Mansfield, C. J, declared, ‘‘ that he and 
many of the judges had resolved never to sufler a plaintiff, 
in* ejectment, to be non-suited by. a term standing out iii his 
own trusti‘e, or a satisfied term set up by a mortgagor against 
a mortgagee; but that they would direct the jury to presiiim! 
it surrendered.” From this doctrine a conclusion has been 
drawn, which the case by no means warrants, viz. that a 
plaintitf in ejectment may recover on an equitable title.— 
I'he true meaning of the resolution delivered by Lord Mans- 
field is, that where trustees ojught to convey to the beneficial 
owner, it shall be left to the jury to presume that they have 
conveyed accordingly: or where the beneficial occupation 
of an estate by the possessor® (under an equitable title) in- 
duces a probability, that there has been a conveyance of the 
legal estate to the person who is equitably entitled to it, a jury 
may be directed to presume a conveyance of the legal estate. 

a Kcilv. 130 . a. c Prr Kenyon, C. J. 7 T» R^. 3. and 

b Doe d. Da Costa v. Wharloni S T., 8 T. K.' W81 

R. 8. 
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An estate was devised to trustees in trust for L S. an infant,^ 
with dire<ilions to convey the same to him on his attaining 
twenty-one In' an action of ejectment, brought four years 
after L S. attaiue(i twenty-one, it was holden, that a jury 
might be directed to pjesuine a coilveyance to I, S. in pur- 
suance of the trust, in these cases, when a conveyance is 
presumed, there is an end of the legal estate created by the 
term. . But where the facts of the case prelude sucli pn*- 
simiption; or, if it appear in a special verdict®, or special 
case^ that the legal estate is outstanding in another person, 
the party who is not clothed with the legal estate cannot pre- 
vail in a court of law (4). 

'I'he plaintiff in ejectment must recover on the strength of 
his own title, and not on the weakness of that of the de- 
fendant>. Possession gives the defendant a right against 
every person who cannot shew a good title**. But a lessee 
will not be permitted to defend an ejectment against his own 
landlord, on a supposed defect in the title of the landlord* ; 
nor where tenant in possession has paid rent to the lessor of 
plaintiff, can a third person come in and defend as landlord 
without the tenant, and dispute the lessor of plaintiff’s titled 

In a case, however, where the lessor of the plaintiff holding 
an estate under a lease for 21 years*, underlet the same to the 
defemdant for a year, and t^ defendant held over after the 
expiration of the 21 years, after which the lessor of the plain- 
tiff gave the defendant a regular notice to quit, whicn not 
being complied with, an ejectment was brought; it was 
hoUlen, that it was competent to the defendant to shew, that 
the lessor’s title had expired, and that lie had no right to turn 
him out of possession. 

,d Enf^Iftud d. Syburn V. Sladff,4T,R. h Pfr Lord Mansfield, C. J. 4 Burr. 

2487 - 

e Goodtitle d. Jones t. Jones, 7 T. U. i See Driver d. Oxeiidon v. Lawrence, 

2BI.K..1859- 

f Hoed. Roadev. Remlc,sT. R. 122. b Doc d, Kuight v. Smytbf, B. R. 
g Per Lee, C. J. delivei log tbc opiiiiou M. T. 56 Geo. 3. 
fhf the court iu Martin v, Straebaa 1 England d.Sybum v. Slade, 4 T. R. 
fiT, U. JiO>u. 682. Doe V. Kainsbotham, 3 M. 

&S.5ld.S. P. 


(4) As to the doctrine, that the legal estate cannot be set up 
at law by a trustee againot his cestui que trust, that has been long 
i'epudi^teii^*’ Per Elieuborough, C. J. in Doe d, ^hewen v. 
Wroot,"E. 44 G. 3. B. R. 5 East^ 138. See further on this point 
Lifisee of Mas.sey v. Touchstone, reported in anote to SImnnon v, 
Bmdstreet, Irish Cli. Ca. Ttoip. W* Redeadale, voU I. p. 67 , 
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II. By whom an Ejectment may he brought. 

. An ejectment may be ^►rought by the following persons : 

1. Assignee of a bankrupt, 1 Wils. 276. 

2. Coniisee of a statute merchant or staple. 

3. Copyholder (5), Moor, 50\0. 1 Leon. 4. Cro. Eliz. 535. 
4 Rep. 26. a. Cro. Jac. 31. Yelv. 144. 1 T. R. 600. 

(5) Tf a oop 3 ho1l9t«^p^boiit liceiire, makes u leabe for one year, 
or, with licence, for many years, and the lessee he 

ejected, he shall not sue in the lord’s court by plaint, hut bluiUhave 
an ejectio firmre at the comiiiou law ; because he has not a cus- 
tomary estate hy copy, but a warrantable estate by the rules of the 
common law, Co. Cop. s. 51. 

If the copyholders of a manor belonging to a bishopric, during 
the vacancy of the see, commit a forfeiture by initting timber, the 
suc<*eeding bishop may bring ejectment. Head v. Allen, 0-\ford 
circuit, 1730, perCoiuyns, Bull. N. P. I 07 . 

An heir, to wliom a copyhold descends, may surrender before 
admittance, because he is in hy course of law, and the c^iblom, 
wliicti makes him heir to the estate^ casts the possession upon him 
from his ancestor ; consequently such heir may maintain ejectrucnl 
before admittance But a stranger, to whom a copyhold is sur- 
rendered, has nothing befi^re admittance, because he is a purchaser. 
Cntil tlni adinittaiico of Surrenderee the copyhold reniains in the 
surrenderor, and if he die, liii heir may bring ejectment. Wilson 
V, Weddell, Yelv. 144. But after admittance surrenderee may 
maintain ejectment against surrenderor, and lay his demise on a day 
hetwc(*n the times of surrender itnd adaiittancc. [loldf.ist v. Clap<» 
ham, 1 T. R. 600 . Admittance of tenant for life is admittance 
of him in remainder, without any other adniitthiice. Aunceliue v. 
Auncelme, Cro. Jac. 31. Warsopp v. Abell, 5 Mod. 307. 

The devisee of a copyhold or customary estate, which had been 
surrendered to the use of the will, liaving died before admittance, 
it was holden, that her devisee, though afterwards admitted, could 
not recover in ejectment; for the admittance ol the second devisee 
had no relation to the last legal surrender, and the legal title re- 
mained in the heir 4 >f the surrenderor. Doe d. Vernon v. Vernon, 
7 East, 8 . 

Copyholds are not within the statute against fraudulent convey- 
ances, and, therefore, if the plaintiff claim under a voluntary con- 
veyance, though the defendant claim under a subsequent purchase 

* A4ni* Ciir. in Roe d. JeffeftyB v. Hicks, 9 IVils. is. and per Kcn« 
yoD, C. J. in Doe ?. Hellier, 3 T^'R. I 69 . S. P. 
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4. Corporation aggregate, Carth. 390. 12 Mod. 113. or sole,, 

5. Devisee, 1 Inst. 240. b. 

6. Grantee of renUcliarge, with a power to retain until sa- 
tisfaction, 1 Saund. 112. 

7. Guardian in HO(‘agc (6). 

8. Infant, per MaUet, J. March, 143. 

9. Eegate(! of a chattel real may maintain ejectment against 
executor” or a stranger" ; but the assent of the executor to 
the befiuest must be proved. 

10. Mortgagee, Doug. 21. Salk. 245. Str. 413 (7). 

ni Doc V. Guy, 3 East, 120. n i Sir. 7 «). 


for a valualilc ron‘?i(lenUion, yet the pl.iintilf shall recover. Per 
Jjleneowi*, J. Lamicef*ton ass. 1699. Bull. N.P. 108. 

(6) Guardian in socage may luake a lea.se for years, aiul his les- 
pee may have an fjecthne Jinn<r^ per three justice's, (ho. .lac. 99* 
^dm. Iliitt. 16, 17. (iuavdian in socage may make a b ase of the 
infant's eMate until his age of 14 years, and upon such lease the 
lessee may maintain an ejectment. 2 liol, Abr. 41. (Q) pi- 4. 
(iuurdian in socage may bring trespass or ejeetuieiit in his own 
name, or make a lease oi' the land in his own name, until the infant 
arrive at the age of 14. Per Cur, Ld, Raym. 131. Guardian ap- 
pointed by deed, or will in writing, attested by two witnesses under 
the stat. 12 Car, 2. e. 24, s, 8 and 9, has ’the same interest in all 
respects as a guardian in socage had before, with these exceptions: 
1st. such guardian may hold hi.-* oiTice for a longer lime than the 
guardian in socage could ; viz. until the heir attain the age of 2 1 ; 
2d, the next of kin not inheritable were the persons entitled to be 
guardians in socage ; but, under the statute, the person appointed 
Ey the father shall be guardian. Sec Vaugli. 179- and 1 P. Wins. 
102. See also several learned notes on the subject of guardianship 
in Hargr. Co. Lilt. 88. b. 

(7) But by stat. 7 G. 2. r, 20. s. I . ” Where any action of eject- 
•* ment shall be brought by any mortgagees, their heirs, execu- 
« tors, &c. and no suit shall be depending in equity for foreclosing 
«« oj; redeeming such mortgaged lands, if the person having right 
** to redeem, and who shall appear and become defendant, shall, 
•* pending such action, pay uuto the mortgagees, or, in case of re- 

tu?al, bring into court principal, interest, and costs, expended, 

either in law, or in equity, upon such mortgage; the monies so 
** paid or brought into court, shall be in satisfaction of such 
« mortgage, and the court shall discharge the mortgagor or de- 
** fendant from the Aime, and compel the mortgagees by rule of 
«« court, at the costs of the mort^gor, to reconv-ey the mortgaged 
*« lands, and deliver up all deeds and Vritings in their custody re- 
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11. Personal representative, stat., 4 Edw. 3. c. 7. 4 Rep. 
04. a. 1 Vent 30. 

12. Tenant by elegit 

13. Tenant in common may maintain ejectment against 
bis companion upon an actual ouster, Litt sect. 322. 

N. Committee of a lunatic’s estate cannot bring an eject- 
ment, Hob. 215. Hutt Id. 


III. For what Things an Ejectment will lie. 

In general, an ejectment will lie to recover the possession 
of any thing whereon an entry can be made, and whereof the 
sheritf can deliver pbsscssion. Hence an ejectment will lie 
for the recovery of 

acres of alder carr in Norfolk, because alder carr is 

a term well known in that county, and signifies the same as 
alneturn, Barnes v. Peterson, Str. 1063. 

Beastgate in Suffolk, Bennington v. Goodtitle, Str. 1084. 

Bedchamber, 3 Leon. 210. 

——acres of bogge in Ireland, Cro. Car. 312. 

Cattlegate in Yorkshire (8), Metcalf v. Roe, B. R. M, 
9 Geo. 2. Ca, Temp. Hardw. Id7. 

Church, by the name of a niessusige, Salk. 256*. , 


** lating to the title.” N. There must be an afTiJavit, that there 
is not any suit in equity depeiidiiif'. After jiulgineiit for tl'e phiiii- 
titt* in ejectment, tlie mortgagor prayed to bring tlie inhnev into 
court on the preceding stetiite; but per Page mid Chan;/lt* Jh., 
the statute gives liberty to do it, pending the action: but, after 
judgment, the action is not depending : the application, tlierchire, 
was refused. Wilkinson d. Lock v. Traxtoii, B. R. M. 14 G. 2. 
Serjeant Leeds' MSS. This statute contains a proviso (s. a.), that 
it shall not extend to arty case, where the parly praying a redemp- 
tion has not a right to redeem, &c. Hence where the niortga^or 
has agreed to convey the equity of redemption to the mortgagee, 
the court will not slay proceedings. Goodtitle d. Taysum v. Pope, 
7T. R. Itt5. 

(8) Ejectment for 10 acres of pasture and cattlegates, with thrir 
appurtenances, in a close, called, &c. in Yorkshire. Motion after 
verdict in arrest of judgment, on the grouiid of uncertainty of de- 
scription. Per Cur. £ithe| cattlegate must be considered us pas- 
ture, and then it is synonimous with the word p.asture preceding it ; 
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Coalmihe, Commyn v. Kyncto, Cro. Jac. 160. 

de mineris carbonum in county palatine of 
tiain, Carth. 277. 

Common of pasture, adjudged good after verdict; for it 
shall be intended such ooramon of pasture as an ejectment 
will lie for, viz. common appendant or appurtenant, New- 
man V. Holdmyfast, Sir. 54. 

Cottage, Hill v. Giles, Cro. Eliz. 818. 

acres of furze and heath, and — ■ acres of 

moor and marsh, Connor v. West, 5 Burr. 2()73. 

House, Royston v. Eccleston, Cro. Jac. .54. 

part of a house, known by the name of the Three 

King’s in A., Sullivan v. Seagrave, Str. (>95. 

Land, and coalpit in the sarnc land. Objection, that it is 
his petitnm. Answer, ejectio jinnee is a personal action, and 

E laintifl* demamls nothing certainly, Ilarebottle v. Placock, 
’ro. Jac. 21. 

N. Under the description of land, the owner of the soil 
JTiny recover land which is subject to a public easement, such 
as tfic king’s highway : and a wall being built on the land, 
shall not vitiate the dt scription, Goodtitle d. Chester v. A Iker, 

1 Burr, 133. 

Messuage or tenement, called the lilack Swan, 1 Sldf. 295. 

acres of mountain in Ireland, Lord Kildare v* 

Fisher, Str, 71. Lord Kingston v. Babbington, 1 Bro. P. 

71. Tomlins’ ed. 

Orchard, Wright v. Wheatley, Cro. Eliz. 854. 

Rectory of B. and a certain place there called the V’^estry, 
3 Lev. yt), 97. Hutchinson v. Puller, adjudged on error in 
the Exchequer Chamber, and recognised in 2 Lord Ray in. 
1471. 

Stable, 1 Lev. 58. 

virtue of the stat 32 H. 8. c. 7- 7. an ejectment will 

lie ftr tithes. Priest v. Wood, Cro. Car. 301. 

There is a case in 2 Lord Rayin. 789. Camell v. Clavering, 
ex relatione magistri Cheshyre^ where it is reported to have 
been holden, in the Court of Exchequer, that an ejectment 
would lie for small tithes. 

or else it must be taken for common of pasture, for cattle ; and then 
being after verdict* must be taken for emnmon appurtenant, 
which is recoverable in ejectmentt Metcalf v. Roe* M. 9 G. 9. Ri 
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Wiere an Ejectment will not /ie.— But an ejectment ermnot 
be maintained for a 

Close, 11 Rep. 65. Godb. 53. 

Manor, without describing the quantity and nature of land 
therein. Latch, 61. Lit. Rep. 30r. Hetl. 146. 

Messuage and tenement^ Doe v. Plowman, 1 East’s R, 441. 
(P) Messuage garden and tenement^ Goodtitlc v. Walton, Str. 
834. 

Messuage or tenement^ Goodright on d. Welch v. Flood, 
3 Wils. 23. 

Messuage, situate in Coventry®, in the parishes of A. and 
B, or one of them. Holden bad for uncertainty, after venliel, 
and that tlic words, “ or one of them,” could not be rejected* 

Do peci& terrae, Moor, 702. pi. 976. 

Decastro, villa et terris, Yelv. 118. 

Ejectment will not lie for things tliat lie merely in grant, 
which are not in their nature capable of being (lelivenMl in 
execution, as an advowson, common in gross, Cro. Jac. I4(;. 

An ejectment will not lie for a pischary, Cro. Jacr. 146. 
Cro. Car. 492. 8 Mod. 277. 1 Brownl. 142. contra per Asli- 
hurst, J. 1 T. R. 361. 

Nor pro quodain rivulo sive aquje cursii, called D. Yelv* 
143. nor for Pannage, 1 Lev. 212. 


ly. In what Cases an Entry must he made on the 
Land before Ejectment brought. 


In some cases before an ejectment cah be brought, some 
previous steps must be taken, in order to entitle the plaintitt* 
to the action; as an entry must be made on the lands in ques- 


o Cioodri^ht d. Griffin v. Fawson, 7 IVfod. 457. Svo. edit. 1 Barn. 150 . S. C. 


( 9 ) But after verdict the court will give leave (even pending a 
rule to arrest the judgment on this ground) to enter the verdict ur« 
cording to the judge’s notes for the messuage only. Goodtitle d. 
W right V. Otway, 8 East, 357. 
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tion, or notice to quit must be given, &c. Under what cir?. 
cunislanccs these proceedings will be necessary, will appear 
from the following remarks: 

An actual e»itry is necessary, to avoid a fine levied with 
proclamations, according to the stat. 4 H. 7. c. ‘ii.; and aii 
ejectment cannot be brought until such entry has been made 
And l)v stat. 4 Ann. c. 1(). s. 16. the action must be com- 
menced within one year next after the making such entry, and 
prosecuted with eftcct. 

N. The plaintifl* must lay his demise on a day subsequent 
to the day of the entry 

But an actual entry is not necessary to avoid a fine at com- 
mon law, without proclamations' ; nor a fine, wit!i proclama- 
tions, if all tlie proclamations were not ma le at the time 
when the ejectment was brought*; nor a fine, which has no 
operation, as a fine levied by son of tenant at snlferance', or a 
fine ievie<l by tenant lor years “ ; nor to maintain an ejectment 
on a clause of re-entry lor non-payment of renf^ (;(>). 

Where tenant for life levies a line witii proclainations, al- 
though it is not any bar to those in remainder, yet a remain- 
der man must make an actual entry, in order to avoid it, be- 
fore he can maintain ejectment y. 

An entry upon an estate generally, is an entry for the 
whole*; if it be for less, if should be so defined at the time. 

In a case, where a party had a right of entry upon condi- 
tion broken*, and a stranger entered, and afterwards the 

I )liiintiif assented to such entry, and brought an ejectment 
aying the demise after the assent, it was holden sufticient. 

Where an ejectment is brought by a corporation aggreo-ate, 
they must execute a letter of attorney to some person, 'em- 


p Beirin^toii v. Pnrklnirst, Sir. iOS6. 

rornpere v Hicks, 7 T, R. 737. 
q 3 Stc, loati. 7 T. R, 737. 

r Jttnlcins on d. Harris and Wife v. 

Prichard, 9 Wils. 45. 
s Doe d. Ducket and Ladbrookc v. 
Watts, o Kast, 17. in wliirli Tapner 
d. Peckliani v. Merlott, Wiiles. 177. 
was overruled. 


t Doe V. Perkins, 3 M. & S. 271 . 
u Per Ld. Kenyon, C. J. in Peaceable 
V Read, i East, 575. 

X Got>flrig^ht v. Catur, Douff. 477. 
y Compere v. Hicks, 7 T. R. 433. 737. 
z Per Lord Kenyon, C. J. 3 T. R. 170. 
a Fitcbet v. Adams, Str, ] 128. ' 


(to) “ To avoid a fine [i. e. a fine with proclamations, where 
all the proclaipations have been made at the time when the meet* 
meat is brought] there muk be an actual entry. In all other cases, 
the confession of lease, entry, and ouster, is sufficient.’*' Per Lmdi 
Mansfield, C. J. in Oates d. Wigfall t. Brydon, 3 Burr. 1BP7, 
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powering him to enter on the land ; but a verbal notice to 
^it given by the steward of a corporation is sufficient ^ 

Where lands are in the possession of a receiver *, under an 
appointment of the Court of ChanOery, an ejectment cannot 
be brought for the recovery of such lands, without leave of 
the court. Such receiver is authorised to determine tenancies 
from year to year by a notice to quit*. 


y. In what Cases a notice to quit must be given before 
Ejectment brought. — Requisites of Notice, — IVaver 
of Notice. — Where Notice is not required. 

The old tenancy at will being attended with many incon- 
veniences, the inclination of the courts has of late been to 
make every tenancy a holding from year to year if they can 
find any foundation for it^ ; as if the lessor accepts yearly 
rent, or rent measured by any aliquot part of a year; and it 
lias been considered as more advantageous to the parties, that 
such demises should be construed to be tenancies from year 
to year, so long as it shall please both parties ; for in tliat case* 
one party cannot determine the tenancy, without giving a 
reasonable notice to quit to the other; with respect to which 
it may be laid down as a general rule, that half a years (11) 
notice^, expiring with the year of the tenancy, is a reasonable 
notice in all cases, except where a different period is esta- 


b Roe d. Dean and Ch. of Rocheater 
V. Pierce, 2 Camp. N. P. C. 96 . 
c Angel V. Smith, L- I. H. Feb. i804* 
Eldon, C. 10 Ves. jun. 335. 
d Doe ci. Marsabk v. Read, 12 East, 

59. 

e See Richardson ▼. Langridge, 4 
Taunt. 128. where tiie agreement 


was holden to be a tenancy at will ; 
the premises being Irt so long as 
both parties liked, and a coinpeiisa* 
tion reserved accruing de die in diem 
and not referable to a year or any 
aliquot part of a year, 
f 13 H.8. 15. b. 


(11) By legal computation half a year contains 182 days ; for the 
odd hours are rejected, 1 Inst. 135.b. But a notice served on 
the 28th of September to quit on the 25th of March, although the 
period contain only* 179 days, has been holden to be a good notice. 
Doe d. Harrop V, Green, 4 Esp. N, P. C. 199 . And Lord El- 
lenborough, in the same case said, that a notice on the 29th of 
September to quit at Lady-day following had been holden good. 
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Wished, either by express agreement or the custom ^ of par-* 
ticular places (12). 

If the tenant die, his personal representative, having the 
same interest in the land which the tenant had, will be en- 
titled to the same notice; that is, half a year’s notice ending 
with the year\ So if an infant becomes entitled to the re- 
version of lands leasecl to a tenant from year to year, lie can- 
not maintain an ejectment, unless he has given the tenant a 
jiropcr notice to quit*. 

'fhcrc is not any distinction between houses and land, in 
this respect. Half a year’s notice to quit, ending with the 
year of the tenancy, must be given in both cases Neither 
will the circumstance of the rent being reserved quarterly 
vary the case, if the tenancy be from year to year* (13). So 
if an house be let/rom year to year, to quit at a quarter’s no- 
tice, the notice must be given to quit at the end of a quarter 
expiring with a year of the tenancy®. But if the'demise be 
for one year only, and then to continue tenant afterwards, and 
to quit at a quarter’s notice, a quarter’s notice ending at any 
time will be suflicient". 

So where premises arc taken under an agreement by which 
the tenant is always to he subject to quit at 3 month’s no- 
tice,” this constitutes a quarterly tenancy, which may he de- 
termined by a three mouths’ notice to quit, expiring at the 
same time of the year it commenced, or any corresponding 
quarter-day. But although the tenant under such an agree- 
ment enters in the middle of one of the usual quarters, if there 
appears to be no agretanent to the contrary he will be pre- 
sumed to hohl from the day he enters, and the tenancy can 
only be determined by a notice expiring that day of the year, 
or some other quarter-day calculated from thence 


a Koc (]. tlrowii y. Wilkinson, tiari;. 
Hilt. Co. Litt. 2/0. b' ii. 1 . Itue d. 
tleudcrsun v. Clianiuck, Peake's N. 
K C. 4 , 5 . 

h Poe d. Shore v. Porter, 3 T, R. 13 . 
See also 3 \Vils. ai. and Lawrence, 
. 1 . in Ii. V. Stone, (5 T. K. ailS. 

^ Maddoa y. While, a T. R. 139. 


k Rigfht y. Darby, 1 T. R. iCa. 

1 Shirley v. Newman, 1 Esp. N. P. C. 

267, Kenyon, C.J. 
mDued. Pitcher V. Donovan, a Camp. 

N. P. C. 73. 1 Tavnt. 5.55. S. C. 
n Per Chambre, J. S. C. 
o Kemp T. Derrett, 3 Camp, N. P. C» 

510 . 


(12) By tlic custom of London, a tenant at will, under 40s. rent, 
shall not he turned out without a quarter’s warning. Dethik v, 
Saunders, 2 Sidf. 20. See also Tyley v. Seed, Skin. 649 ^ 

( ] 3) But where k house is taken by the month, a month’s notice 
will be suRicient. Doe d. Parry v. Hazell, 1 Esp. N. P. C. 94. 
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^\A demise, “ not for onejrear only, but from year to year,” 
inures as a demise for two years at least ; and, consequent ly, 
the tenant cannot be ejected after a notice to quit at tlie (ex- 
piration of tlie first year 

But where furnished apartments were taken ** *\for 12 
months certain^ and six months* notice afterwards,** it was 
contended, that the defendant, under the above taking, was 
not at liberty to quit till six months’ notice had been given 
after the expiration of the first yejir ; but Lord J ’dlenboroiigh 
was clearly of opinion, that the defendant was only bound to 
remain the 12 months certain, and that he was at liberty to 
quit at,the end of that period, by giving* six months* previous 
notice. His lordship laid considerable stress upon the word 
certain, applied to the first twelve months, which shewed 
that every thing afterwards was uncertain, and depended on 
the notice. 

If a lessee, after the expiration of the lease, holds over and 
pays rent, the law presumes an agreement between the j)ar- 
ties, that the tenant shall continue the possession according 
to the terms of the original demise, as far as those terms 
consistent with a tenancy from year to year ; in which case, 
if the landlord means to determine the tenancy, he must give 
the tenant half a years’ notice to quit, corresponding with 
the time of the original taking. In this case the tenaiuy from 
year to year commences at the same time wlnm the lease bc- 
gan^ and if the tenant assign the premises, the assignee will 
be tenant from year to year from the same time, and notice to 
quit must be given accordingly : e. g, if the original mrm be- 
gan from Michaelmas, the notice must be to quit at Micluu 1- 
mas. 

The receipt of rent is evidence to be left to a jury that a ti> 
nancy was subsisting during the period for which that rent 
was paid; and if no other tenancy appear, the presumption 
is, that that tenancy was from year to year. , 

A., being tenant for life% with remainder to the lessor of 
the plaintift’in fee, on22dJune, 178ri, demised to defendant 
for twenty-one years, to commence from old Lady Day then 
past. On 30th September, 1785, A. died; defendant con- 
tinued in possession, and paid rent to the lessor of the plain- 
tiff for tw^o years, on old Lady Day and old Michacjilmas Day ; 
before old Michaelmas Day, 1787, Itissor of plaintiff* gave de-f 
fendant notice to quit on old Lady Day then next. Adjudged, 

p Denn ▼. Cartwright, 4 £ast,ni. r Doe d. Castleton v. Samuel, S Esp. 
Q Thompson v. Maberly, 3 Camp. N. N. I*. C. 173. , 

57 « Doc d. JonUfl V- Ward, Ji H. ftt 97 / 
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per cur., that the notice was good, on the ground, that pay- 
ment of rent on«,the 5th of April was evidence of an agreement 
for a tenancy from year to year to hold from that day; al- 
though it was objected, that the interest of the tenant tor life 
having expired on the 30th of September, the notice ought 
to have been to quit at the end of the year from that time. 

In January, 1790, A*, let a farm to defendant for seven 
years by paroL Defendant was to enter at old Lady Day on 
the land, and on the house on the 2oth of May, and he was 
to quit at Candlemas. On the 22d of Septi inber, 1792, a 
notice to quit at Lady Day next was scr\'ed on ilefcndant. 
'Lhe court held, that this notice was improper. Lord Kenyon, 
C. J. observing, that though the agreement be void by the 
statute of frauds, as to the duration of the lease, yet it must 
regulate the terms, on which the tenancy subsisted, in other 
respects, i. c. as to the^rent, the time of year when the tenant 
was to quit, &c. The agreement was, that defendant should 
quit at Candlemas. If the lessor, therefore, chose to deter- 
mine the tenancy before the expiration of the seven years, he 
could put an end to it at Candlemas only. 

Where the in-coming tenant enters upon different parts of 
the demised premises", at different times, half a year’s notice 
to quit, with reference to the substantial time of entry, that 
is, with refereiKH to the original time of entry on the sub- 
stantial pint of the premises demised (14) is sufficient, the 
whole being demised at one entire rent. 

Ejectment. On the 5th of October, 1769 *, plaintiff agreed 
to let to defendant a farm, to hold the arable land from the 
13th of February then next, the pasture from the 5th of 
April, and the meadow from the 12th of May, for seven 
years, at a yearly rent, payable at Michaelmas and Lady 
Day, the first payment to be made at Michaelmas then next ; 
and the defendant to have a way-going crop of three parts of 
the arable land after the expiration of the term, paying so 

t Do« Riggc Bell, 5 T. R. 471. x Doc d. Parget v. Snowdon, 2 
u Doc V. S|}eiiec, i> East, 120. Doev. 1224. 

Watkins, 7 East, S5i. 


(14) It is not iieccssiiry, that the notice to quit should be given 
with reference to the time pf entry on the other parts, whiA are 
only auxiliary to the priticipal subject of tlie demise. Neither is 
it necessary, that sepasate rioticcfc to quit the other parts sliould be 
given, where all the parts are demised us one entire thing. One 
noti<‘e, given in conformity with the rule laid down in tlie^ text, is 
sufficient. 
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much per acre. On the SQth of September, 1777, the ])lain- 
tiff gave the defendant notice to quit the arable land on the 
13th of February next, the pasture on the oth of April, and 
the meadow on the l'2th of May; a question arose, vvliether 
•this notice was sufficient to entitle the plaintifl’to recover the 
whole or any part of the premises, the defendant’s counsel 
having objected, that the notice to quit ought to have hi eii 
given on the 13th of August, viz. half a year previously to 
the 13th of February, from which time the arable ground was 
holden; it was resolved by three justices (absente dc Grey, 
C. J.) that the notice to quit was sufficient; that the true con- 
struction of the agreement was, that it was a holding from 
Lady Day to Lady Day, the rent being payable at Michael- 
mas and Lady Day ; and though part of the farm was to be 
entered on and quitted at old Candlemas, and the other not 
until old May Day, yet the custom of most countries would 
have directed the same in a taking from old Lady Day : tliat 
in the present case, any inconvenience, which the tenant 
mi^ht suffer, was obviated by that part of the agreement, 
which provided for his having a way-going crop. 

The rule of construction laid down in the preceding case 
of Doe V. Snowdon, was recognised and adopted in I Joe v. 
SpenceJ^, 6 East, 120., where, under an agreement by a te- 
nant of a farm, to enter on the tillage land at Candlemas, and 
on the house and other premises at Lady Day fo(iowing; and 
that, when he left the farm, he should quit the same accord- 
ing to the times of entry as aforesaid, and the rent, which 
was an entire rent for all the premises demised, was reserved 
half yearly at Michaelmas and Lady Day ; it was holden, that 
a notice to quit, delivered half a year before Lady Day, but 
less than half a year before Candlemas, was good. 

In ejectment for the recovery of messuages and lands*, &c. 
on a demise laid the 11th of June, 1805, it appeared, that the 
premises in question, in possession of the defendants, con- 
sisting of dwelling houses, out-houses, mills, and other ma- 
nufacturing buildings, and a few acres of meadow and pasture 
land, and bleaching grounds, together with all water-courses, 
&c., were hoklen under a written agreement for a lease, dated 
the ,1st of January, 1792, for a term of thiny-hve years, to 
corpmence, as to the meadow ground, from the 25th of De- 
cember then last past ; as to the pasture ground from the 25th 
of March next; and as to the honsing^ mUls, and rest of the 
premises^ from the of May next; under one entire rent, 
viz. a yearly rent payabltf at Pentecost and Martinmas, the 


f Recognised in Doe v. Wutkios, 7 m Doc y. Wstkins and anollier,7 
East, S5i. 551. 
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first payment to be made at Pentecost then next. A notice 
to quit was sci'vecl on the defendants, on the 28th of Septem- 
ber, 1804, to quit at the expiration of the then current year 
of their holding. It was objected tliat the notice w'as insuf- 
ficient, on the ground that the substantial time of entiy was* 
either the 25th of December, whence the lirst holding, as to 
the meadow ground, was to commence; or from Martinmas 
preceding, the rent being reserved at Pentecost, and Martin- 
mas, and the first half year being payable at Pentecost. But 
the court overruled the objection, and held the notice to be 
sufficient; Gnjse, J. observing, that it was right to adhere to 
the rule laid down in Doe v. Sijence, which was founded in 
good sense and convenience, that the half yearns notice to quit 
should be given with reference to the substantial time of entry 
of the tenant, and when that was, must depend on what was 
the substantial part of the thing demised, whereon the tenant 
enters. In the present case, the substantial part of the demise 
was the house and manufacturing buildings, &c. on which the 
tenant was to enter on the 1st of May ; that, therefore, was 
the substantial day of entry. Le Blanc, J. added, that the 
substantial time of entry was not necessarily to be collected 
from the rent days, though it happened in the case of Doe v. 
Spence, that the tenant entered on the substantial part of the 
premises on the day from which the rent was reckoned. 

It is a question of fiict for the jury to decide, which is the 
principal and which the accessorial subject of demise*. — This 
being found, the judge may then determine, whether the no- 
tice to quit has been given indue time. 

liequislies of Notice. — With respect to the notice to quit, 
it may be observed, that although a parol notice sufficient^, 
yet it is more adviseable to give a written notice. The terms 
in which the notice Is expressed should be clear and definite, 
in order to avoid any objection on this ground at the- trial of 
the ejectment ; for it has been holden', that where an irregu- 
lar notice is given, it is not incumbent on the party served 
with it, to make an objection to it at the time of service ; it is 
sufficient if he object to it at the trial. 'Phe courts, however, 
seem to listen to these objections with reluctance, and will, if 
possible, so construe the notice as to give eftect to it**. Hence, 
“ I desire you to quit, &c. or I shall insist on double rent;** 
has been holden a good notice®. So upon a taking from old 

Doe on d. of Heapy v. Howard, xi T. R. a6l. But aee Doe d. Leice/p. 

East, 49s. tet, 3 Taunt. 109. 

b I*er l-oi'd Clteuborough^ C- J. in Doe d See Doc v. Archer, 14 East, 245. 

d Ld. Macartney 5 Esp. e Doe d. Mallhcwa v. ddekson, Doug, 

W.P.ri97, . ; . ,75, ^ -Wi 

p Oakapple d. GrecD Copopsj 4 
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Michaelmas to old^Michaelmas, a notice to quit at Michael- 
nias^will be sufficient^ at least if it be proved, that the hi- 
nancy commenced at old Michaelmas®. So a notice delivered 
at Michaelmas, 1796, “ to quit at Lady D^y which will be 
in the year 1796,’* was adjudged to be good ; for the intention 
is clear, and the words, “ in the year 1795,” may be reject- 
ed \ So a notice to quit at the expiration of the current year 
of the tenancy, which shall expire next after the end of one 
half year from the date of the notice, is sufficient, although 
no particular day is mentioned ^ It is, however, essentially 
necessary, that the notice should be to quit at the expiration 
of the current year of the tenancy ; that is, if the defendant 
hold from"' Michaelmas, the notice must be given half a year 
before Michaelmas, to quit at Michaelmas ; if from Lady 
Day, at Lady Day, &c. ; for, if a notice to quit at Midsutm 
mer be given to a tenant holding from Michaelmas, or vice 
versa^ it will be insufficient*^ ; and a, notice to quit at a parti- 
cular day is not primd facie evidence of a holding from that 
day", though a contrary doctrine was formerly holden®, un- 
less it is served personally on the tenant, who makes no ob- 
jection at the time®. In a case where the notice (which waS 
delivered on the 29th of September) was to quit on the 26th of 
March, or the 8th day of April, next ensuing, defendant hav- 
ing objected to it on the around that it did not express with 
sufficient accuracy the end of the tenancy, and the time when 
the defendant was to quit, and that at all events it was incum- 
bent on the lessor of the plaintift’ to shew that the defendant's 
tenancy commenced either on the 25th of March or 8th of 
April, Lord Kenyon, C. J. ruled the notice to be sufficient, 
and that the onus of proving the commencement of his tenancy 
lay on the defendant®. In this case the denude was laid 
on a day 8ubsel|uent to the 8th of April. It will be proper 
to remark, that where the tenant, bein^ applied to by his 
landlord respecting the commencement of his holding, informs 
him that it began on a certain day, and the landlord gives the 
tenant a notice to quit agreeably to the information received ^ 

f Per Heath, X. Glouceeter Sum. Am/ 1 3 Camp. N. P. C. 359. n. Doe i). Aib 
1900. Woodf. Land 5c Ten. p. 834. t. CaWert, 3 Camp. N. P. 0. 3Bd. 
2d ed." m Doe d. Puddicoinbe v. Hams, per 

g Doe d. Hindc v. Vince, 3 Carap; Eyre, Baron, Dorset Som. A&s. 

P. C. 356. per Sr. A, Me. Donald, 17S4« I T* R. iOi. 

C. B. andS. P. per Lord ^llenbo- n Doed. Clargea ▼. Forater, 13 East, 
rouglb, C. J. in Doe r. Brooket, S 405. Thomaa v. Thomas, 2 Camp. 
Camp. N.P. C. 257- n. N. P. C. 647. 

h Doe d. D. of Bedford t. Kightleji o.Doe d. Matthewson ▼. Wrightmao, 
T^T. R. 63. i ^ we Doe ▼. 

i 3 Eap. N. P. C. 539. ^ Forster, snp. ^ ■ 

k Oakapple d. Greca VrCopOM 4 T. p Doe A. Eyro^ir. T^iinbly, 3 Esp. N. 
R.S61. P.C,635. 
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the tenant will be precluded from contending that his tenancy 
commenced on a difl’erent day, even though he can prove that 
the information which he gave liis landlord proceeded on a 
mistake, and not from an intention to deceive. 

A receipt for rent up to a particular day is prima fdcie 
evidence of the coimnenceinent of the tenancy at that day’. 

It is not essentially necessary that the notice should be di- 
rected to the defendant', if the terms of it shew that the de- 
fendant is tenant to the plaintiff, and if it is proved to have 
been served on the defendant at the proper time. Neither is 
it necessary for a landlonl to give notice to any one but his 
own tenant*, although such tenant may have underlet part of 
the demised premises. A. tenant from year to year ^ to B., 
from Michaelmas, 1801, underlet part of the premises to C. 

A. without receiving anj^ regular notice to quit, from B., 
agreed to give him up possession at Michaelmas, 1810, and 

B. then took possession of all that A. bad continued to occu- 
py ; but C. having before refused to deliver his part, was 
served in the February preceding, with a notice to quit at 
Michaelmas, 1810, from B., to whom he had never paid rent, 
or otherwise acknowledged as his immediate landlord, but 
bad paid his rent to A. up to Michaelmas, 1808, and had 
tendered him the rent which had accrued since that time, 
which A. had refused to receive. B. brought an ejectment 
against C. ; it was holdon, that the notice was insufficient, 
B. not having given any regular notice to A. his immediate 
tenant; and A. not having given any such notice toC. ; for 
without one or other of such notices, C.’s interest in the part 
underlet continued. Lord Ellenboroiigh observed, “ that a 
tenancy from year to year was determinable either by a regu- 
lar notice to quit ; or, he might say, for the purpose of this 
case, by a surrender of a part of the premises in the name of 
the whole; but A. had not done even that; for he merely 
ceased to reside on the part which he had retained in his own 
possession, without making a surrender in the name of the 
whole. But while he was tenant from year to year of the 
whole, he let off a part to the defendant ; and nothing has 
been done to put an end to the tenancy as to that part.’’ Evi- 
dence that the notice was delivered and explained to the ser^ 
vant of the tenant at hia dwelling house, though such dwel- 
ling house be not situated on the demised premises, is pre- 
fer \AjTd EllenborouKh, C. J. m Doe a Roe r. Wigga, 9 Bos. & Pull. N. R. 

< 1 . CaatletQn ¥• Samuel, 5 Esp. N. P. 9So. See also 3 Taunt. 93 . 

C. 174. ^ . t Pfeasanl d. Hayton t. Bentoii, 14 

r Doed. MaitlcMjm'T, Wnghtinatt, £ast, 934 «. 

4Efp.N.P.^S. 
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stiifiptive evidence that the notice came to the hands of the 
tenant** » the servant not being called. But evidence of the 
notice having been left at the tenant’s house*, without fiirtlu i* 
proof of its having been delivered to a servant, who is not 
called, or that it came to the tenant’s hands, is not sufficient. 
Evidence of the notice being seiwed on the premises y, on one 
of two joint-tenants, who resided on the premises, is pre- 
sumptive evidence that the notice reached the other joint te- 
nant,^ who resided elsewhere. A lease contained a proviso 
making it determinable by a notice in writing given by the 
lessor or hid execute's under his or their res|>ective hands, 
flolden* that a notice siglied by two only of three executors 
of the lessor to whom he had bequeathed the freehold as 
joint-tenants, expressing the notice to be given oh behalf of 
themselves, and the 3d executor, was not good. Neither 
could such. notice be sustained under the general rule of 
law that one joint-tenant may bind his companion by an act 
done for his benefit ; for non constat that the determination 
of the lease was for the benefit of the oo-joint-tenant, whicli 
it was incumbent on the party who wished to avail himself of 
it to prove. And the notice to quit being such ks the tenant 
was to act upon at the time, no subsequent recognition of 
the third executor would make it good by relation: nor 
was his joining in the ejectment pidence of his original 
ussent to bind the tenant by the notice. 

leaver of Notice.— Where ^ notice to quit has been given, 
the lessor must be careful iK)t to do any act which may be 
c onstrued as an affirmance of the tenancy and a waver of the 
notice. A distress for rent, which accrued after the expira- 
tion *of the time, at vvhich, by the notice, the tenant is to 
quit, is an acknowledgment of the tenancy* ; so is the accept- 
ance of rent so due** ; but it shall be left to the jury to say 
whether the money received were received as rent; for 
whether it shall be a waver of the notice depends on tho in- 
tention of the parties, which is a matter of fact to be left to 
the jury*(l5). 

u Jonesfl. Griffitlifl V. Marsh, 4 T. R. and another, 5 Esp. N. P. C. 196 . 

404. S. P. Ellenboroug^h, C. J. 

X po« d, Buross ▼. Lucas, fi Esp. N. a Right v, Cuthell, 5 East, 4c.)i. ♦ 

,P. C. 153 . a Ward v. Williiigale, 1 H. Bl. 31 1* 

y^Doa V. Watkins and another , 7 East, b Goodright d. Charier % . Cordwent# 
‘551. Poe d. Ld. Macartney V. Crick 6T.oJt. S19* 

c Poc t* Batten, Cewp. 243. 


(15)-’ In the case tenancy from year to yeAr^ if at the expi- 
ration of the year, the landlord consents to accept another person 
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Ejectment for recovering possession of a farm*, tried before 
Law'rence, J. at Salop Sum. Ass. 1801. The farm coigisted 
of lands of different descriptions, to be quitted at . different 
times; the arable on the 29th of September, 1800; the pas- 
ture and meadow on the 30th of November; the dwelling 
house, &c. on the Istof May, 1801. The lessor, on the 21st 
of March, 1800, served the defendant with a notice to quit 
the farm at the several times above stated ; and the defendant 
not having quitted the arable on the 29th of September, or 
the meadow and pasture on the 30th of November, the lessor 
brought his ejectment ; pending which, he delivered to the 
defendant another notice (10), dated the 20th of March, 1801, 
to quit the messuage and dwelling house, &c. together with 
the lands, &c. to wit, the arable on the 29th of September, 
1801 ; the meadow and pasture on the 30th of November, 
1801 ; the dwelling bouse, &c. on the 1st of May, 1802. It 
was objected at the trial, that the second notice was a waver 
of the first, being a recognition of the tenancy still subsisting ; 
'but the learned judge overruled the objection, and a verdict 
was found for plaintiff. The court (after argument on motion 
to enter a nonsuit) concurred in opinion with Lawrence, J., 
observing, that it had been admitted, in the course of the ar- 
gument, that if the plaintiff had not intended that the second 
notice should operate as a waver of the first, he might have 
so explained his intention, by adding that the second notice 
was to enable him to recover the premises at a subsequent as- 
sizes. if, by any accident he should fail at those then ensuing. 
And, under the circumstances, the defendant must have un- 
derstooil, that this notice was given for that purpose; and it 
was not possible for the defendant to suppose, that the plains 
tiff intended to wave the first notice, when he knew the 
plaintiff was, on the foundation of that notice, proceeding by 
ejectment to turn him out of the farm (17). 

d Doe d. Williamt t. Hampbreyi, s EaiCa R. 237. 


as bi8 tenant, the first tenant is thereby discharged, although he hat 
not given any notice to quit, or made any surrender in writing of 
his interest. Sparrow v. Hawkes, 2 Esp. N. P. C. 505. 

( Id) The second notice was copied verbatim from the first, with 
thcalteniHon only of the dates; and the reason suggested at the 
bar, why it was given, was, because the person who was to prove 
the service of the first notice was dangerously ill, and it was appre- 
hended, that the lessor would not be able to prove the notice. 

( 17 ) In Meleager v. Armstrong, \ T. R^,63. which was an ac- 
tion for double the yearly value, it appeared that the defendant was 
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, -.f'Wherp rent is usually i»id at a banker’s, if the banker, 
, ■ Without any sp^ial authority, receives rent accruing after ex- 
piration of notice to quit, it will not operate as a waver*. 

And here it may be proper to take notice of a doctrine ana- 
Ic^us to the subject of the preceding remarks, viz. that ac- 
ceptance' of, or a distress* for, rent due after condition 
broken, with notice of the breach, is a waver of the for- 
feiture. 

Ejectment, by a landlord, against his tenant\ on a proviso 
for re-entry for non-payment of rent arrear : it appeared, that 
the lessor had brought covenant for half a year’s rent, due on 
a day subsequent to the day of the demise laid in the declara- 
tion in ejectment, and a rule had been obtained to pay the 
rent arrear into court in that action ; it was holden, that the 
plaintiff had waved the right of entry for the forfeiture ; be- 
dluse, by bringing the action of covenant on the lease, he ad- 
mitted the defendant to be tenant in possession by virtue of 
the lease ; and the tenant having brought the money into 
court was equivalent to acceptance. The law will always 
incline against forfeitures, as courts of equity relieve against 
them. 

But acceptance of rent, without inotice of forfeiture, will 
npt amount to a waver’. 

A landlord of premises, about to sell them, gave his tenant 
notice to quit, on the 11th of October, 1806, but promised 
him not to turn him out*^ unless they were sold ; and not 

« tfoe V. CaWert, S Camp. N. F. C. h Roe d. Crompton r. Minehal, B. R. 
387. B. 33 G,3. Bull. N.P.96. and MSS. 

' f Goodright d. Walter T. DaTids, i Greggon r. Harrison, 3 T. K. 4 « 5 . , 
Cowp. 803. , k Wliiteacre d. Boult v. Symoiids, 

g Adm* Gre«n*i ctjiei Cro. Elia. 3 . lO East, 13 . See also Doc d. Lee- 

son V. Sayer, 8 Camp. N. P. C. S. 


tenant to the plaintiff, under a demise for three years, from Whit- 
suntide, 1781. Two months previously to Whitsuntide, 1784, 
plaintiff gave the defendant notice to quit at that time. After the 
expiration of this notice, via. on the 3d of June, 1784, the plaintiff 
gave the defendant another notice to quit at the Martinmas follow- 
ings or to pay double rent. It was contended, that the first notice 
was waved by the second i but the objection was overruled ; Lord 
Mansfield, C. J. observing, that where a term is to end on a precise 
day,there’is not any occasion for a notice tpquit ; that here it ended at 
Whitsuntide; that the meaning of the first notice was, that it the 
tenant did not quit, the landlord would insist on double rent; and 
the second notice only expressed what was meant by the first, beo 
Poe d. Digby v. Steel, 3 Camp. N. P» C. 117* , 
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being sold till February 1807, the tenant refused on demand 
to deliver up possession; and on ejectment brought, laying 
the demise on the I2th of October, 1806, it was holdeh, that 
ihc promise, which was performed, was no waver of the no^ 
tice, nor operated as a licence to be on the premises others 
wise than subject to the landlord’s right of acting on such no*- 
tice, if necessary ; and, therefoie, that t!ie tenant, not having 
delivered up possession on demand, after a sale, w?^ a tres- 
passer from the expiration of the notice to quit. 

Acceptance of rent, as rent by a remainder man, will not 
amount to a confirmation of a lease void as against him*; but 
it is an admission of a tenancy from year to year, and the 
lessee will thereby be entitled to half a year’s notice to quit®. 

In order to raise an implied tenancy " from the receipt of 
rent, it must appear that the rent was paid and received, as 
between landlord and tenant, so as to raise a presumption T)f 
an agreement for a tenancy fioin year to year, and not as in 
the case of a conventioiiary rent, where the payment is made 
with reference to a supposed tenancy of another kind. 

Where, however, tenant in tail® liad received an ancient 
rent of 1/. ISs. (yd, from the lessee in possession, under a 
void lease, granted by tenant for life, under a power, the rack 
rent value of which was a-year, it was hoklen, that such 
tenant in tail could not maintain an ejectment laying his de- 
mise on a day before the delivery of the declaration, "without 
giving the lessee some notice to quit, so as to make him a 
trespasser at the time of the action brought, after such recog- 
nition of a lawful possession, if not as tenant from year to 
year, at Iqast as tenant at will. 

An indenture of lease contained a general covenant to re- 
pair, and a further covenant that the tenant should within 
three months after notice, repair all defects, of which notice 
had been given. The lease contained the usual clause of rc- 
entjy. — It was holden? that the landlord, who had served 
a notice of repair, might maintain ejectment, before the ex- 
piration of the three months, for a breach of the general co- 
venant to repair ; for the notice was not any waver of the 
forfeiture. 

Where Notice to quit is notrequired.-^The doctrine relative 
to notices to quit is only applicable to those tenancies, where 


I l^u^. 51 . Cowp. aoi. 483 . fi Dcnn d. Bruiie v. KawlinB, 10 East 

m Doe d. Martin v.WatU, 7 T.B, 83 , . qOi. ^ 

« Right V. Bawden, 3 East, 260. , See Roe d. Goatly v. Paine, 2 Camp N 
also 10 East, 188 , 9, Doe v. Quigley, P. C. 5201. * \ 

9 Camp. N. P. C. 5 p 5 . . 
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the time of quitting is not agreed upon between the parties; 
for, where a lease is determinable on a certain event, or at a 
fixed time, it is not necessary to give such notice, both parties 
being apprized of the determination of the term (18). — 
Neither jis such notice necessary in a case where the posses- 
sidn is adverse^, or where the. relation of landlord and tenant 
does not subsist ; e. g. if the tenant has attorned to some other 
person, or done some other act disclaiming to hold as tenant 
to the landlord'. But if the acts done by the tenant <lo not 
amount to a disavowal of a landlord’s title, then the tenant is 
entitled to notice. 

AuK)rtgagor in' possession, being only tenant by sufTerance, 
is not entitled to a notice to quit ; and consequently if a mort- 
gagor lets anothef person into possession, as tenant from year 
to year, such tenant is not entitled to a notice to ejuit either 
from the mortgagee*, or his assignee*, and this rule holds, 
although the tenant has been let into possession before the as- 
signment of the mortgage. 

A. agreed to demise a house to B., during the joint lives 
of A. and B. ; B. entered in pursuance of the agreement, 
and before any lease was executed, died"; after which B.’s 
executor took possession of the house; it was lioldcn, that 
A. might maintain ejectment against the executor, without a 
notice to quit ; because the death of B. determined his interest, 
and consequently there was not any interest vested in the 
executor. 

Where a person obtains possession of a house without the 
privity of the landlord, and afterwards a ncgociation takes 
place for a lease, upon the terms of which the parties even- 
tually, differ, a notice to quit is not necessary*. So where a 

q Doe V. Williams, Cow p. 622 . t Thunder d. Weaver v. Uclchcr, 

r Thrngmortoa r. Wbelpdale, H. 9 . 3 East,’ 448. 

G. 3. Bull. N. P. 96. Doe v. Pas- u Doe o. Broomfield v. Smith, 6 East, 
quali, Peake’s N. P. C. ^9(). 530. 

a Kcech v. Hall, Doug. 23. x Doc d. Knight v. Quigley, 2 Camp. 

N.P.C.505. 


(18) If there be a lease for a year, and by consent of both 
parties, the tenant continue in possession afterwards, the law implies 
a. tacit renovation of the contract. Th^ are suppowrd to have re- 
newed the old agreement, which was to hold for a year. But tlien 
it is necessary, for the sake of convenience, that, it eitlier party 
should be inclined to change his mind, he should give the other, 
half a year's notice before the expiration of the next or any follow- 
ing year.” Per Ld. Mansfield^ C. J. in Right v. Darby, i T. K« 
162. ^ 
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person enters under an agreement for a lease, without a sti- 
pulation that in case a lease is not executed he shall hrfd for 
one year certain, if a lease be tendered to the occupier and 
he refuses to execute it, the lessor may eject hun without any 
notice to quit)^. But where the lessor or the plaintifl’ had put 
the defendant into possession under au agreement for the pur- 
chase of the land, it was holden*, that he could not without 
a demand of the possession again, and a refuwl by the de- 
fendant, or some wrongful act by him to determine his lawful 
possession, treat the defendant as a wrong-doer and a tres- 
passer, as he assumed to do by his declaration in ejectment. 
The defendant's confession of a lease from the lessor to the 
plaintiff, under the common rule, is not sufficient to determine 
the possession ; for the rule is only entered into after the de- 
liveiy of the declaration in ejectment, and can never prove 
that the defendant was a trespasser before that time. 


VI. 0/ the Mode of proceeding in Ejectment^ and 
herein of the Declaration. 

T HE mode of proceeding in the action of ejectment now 
in use, is not, as in other actions, by suing out a writ ; but 
A., the party claiming title, before the essoign day of the 
term, serves a copy of a declaration, with a notice subscribed, 
upon B. the tenant jjn possession of the lands or tenements ; 
or, if there bp several tenants, on each* of th^. 

The declaration states that A. on a certain day, (that is, 
some day after A.’8 title to the land. Sec. accrued), demised 
to John Doe two messuages, one hundred acres of land, &c. 

situate, &c. for the term of -■ years, by virtue of which 

demise the said John Doe entered and was possessed, until 
Richard Roe afterwards qjected him. 

Such is the outline of the declaration, which is for the. 
most part a fiction ; for, except in a few instances, there is 
neither lease, entry, nor ousta; and the parties, viz. the 
plaintiff, anc| the defendant, the qjector, usually termed the 
casual ejector, are fictitious persons. In some respects, hbw- 

X Per Cnriami Hexaii^ t. Joliii«oni s Right d. Lewis y. Beard, 19 Bast, 

9 Taunt. 148 . See alsa Deed. Lee- 8 ) 0 . 

ftuu * . Sayar, 3 Camp* F. C. 8, a RuH. N. P* 
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ever, care, and accuracy are necessary in framing this decla- 
ration; as, Ist, The< venue must be laid in the county in 
which t^e lands lie; -foi this is a local action. 2d, If there 
be several lessors, the demise stated in the declaration must 
be such as their’ tide will warrant; as if die lessors of the 
plaintiff be joint-tenants* or parceners (IPl, the declaration 
must allege a joint demise ; if tenants in common, a several 
demise by each of their several parts’^ (20). In the latter 

b Bull. N. P. 107' ttfutherley v. Weston, 2 Wilt. S3*. 

« Mantle V. Woiimgtoii|Cro.JaGri66. S. P. 

Moor V. Thursden, Show. 343. 


(19) In An action of ejectio firmcc^ a lease was made by two par^ 
ceners, and it declared qmA dimiserunt : an exception was 
taken, on the ground, that the lease was the several lease of each 
of them for her inoiety, and holden good. Moor, 682. pi. 939. 
This case was denied by Holt, C. J. in Ld. Raym. 726. who ruled, 
that parceners might join in ejectment. Holt's opinion is con- 
firmed by a passage in 1 Inst. 180* b* where it is said, that joint- 
tenants must jointly implead, and jointly be impleaded by othens, 
which property is common between them and parceners ; and Holt's 
opinion is adopted in Buller’s N. P. 107s It is corroborated by 
tne following position in I Rol. Ab. 878. pi. 5. If two parceners 
join in a lease for years by indenture, this is but one lease ; for they 
have not several frank-tenemeiits, but shall join in an assize. And 
in Stedman v. Bates, Ld. Raym. 64. it was holden that parceners 
must join in an avowry for rent arrear. 

(20) ** Declaration in ejectment was of a joint demise of A. and 
B., and on the evidence it appeared that they were tenants in com- 
mon ; the plaintiff failed.” M • 3 Jac. Blackasper's case. Noy, 
n. 43, Hal. MSS*' See Noy, 13- cited in Hargrave's n. (7) 1 Inst. 
45. a. * But lament of rent to the agent of A. B. C. is an 
admission that the party holds under A. B. C. jointly, and will 
support a joint demise, unless it be expressly proved that they 
wereentitl^ in a different manner. Doe d. Clarke and others v. 
Gidnt, 12 East, 221* See also Doe v. Read, 12 East, 57. In 
Roed. Raper v. Lonsdale, 12 East, 39. it was holden that a copy- 
hold descending by custom to all the children equally of the tenant 
last seised, one of the joint-tenants might maintain ejectment on 
his single demise for his own share. In Doe d. L^ulhain v. Fenn, 
3 Camp. N. P. C. 190, Lord Ellenborough, C. licld, that in 
ejectment on the several demises of three persons, each demise being 
of the whole, the lessors of the plaintiff were entitled to a verdict, 
upon evidence, that they had jointly granted a lease to the de« 
fendaiit under which he had pat^ront, but which had expired.— 
N» It wtis objectecl. that it mj^st be taken that the lessors of the 
plaintiff were joint4enants, and a^ there was not any joint demise, 
(he plaintiff could ngt recover, but Lord Ellenborough overruled the 
objection. See Worrall v. Beck, M. 3 Geo. 2. cited I Wils. 1. 
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case the declaration must contain as many counts as there are 
tenants in common lessors of the plaintiff. But tenants in 
common may join in a lease to a third person, and then the 
declaration may state a demise by such lessee. 3d, The day, 
on which the demise is stated to have been .made, must be 
some day after the title of the lessor of the plaintiff accrued ; 
otherwise the plaintiff will be nonsuited; for not being en- 
titled to the possession he cannot make a lease. Hence, in the 
case of a fine levied with proclamations, where an actual 
entry is necessary to complete the lessor’s title, the demise 
must be laid on a day subsequent to the entiy But the sur- 
remleree of a copyhold estate, after admittance^ may maintain 
an ejectment against the surrenderor, on a demise laid on a 
day between the times of surrender and admittance ; because, 
as against all persons, but the lord, the title of tlie surren- 
deree, after admittance, is perfect as from the time of the 
surrender, and shall relate back to it®. So in ejectment by 
an administrator, the demise may be laid on a day after the 
intestate’s death, but before administration granted ; for the 
administration, when granted, will relate back, and ^hew the 
title to have been in the administrator from the -death of the 
intestate* But the bargain and sale by the commissioners to 
the assignees of a bankrupt, of the bankrupt’s freehold lands, 
does not relate to the act of bankruptcy so as to vest the title 
in the assignees from that time, and, therefore, in ejectment 
by the assignees upon a demise laid, after the act of bank- 
ruptcy but before the bargain and sale, it was adjudged ill^ 
4th, The demise maybe for any number of years; this part 
of the declaration being a fiction, it will pot be any objection 
that the lessor of the plaintiff had not power to grant a term 
of equal duration with that alleged. Hence, tenant from 
year to year, may declare on a demise for seven years®. Care 
should be taken that the term stated be long enough to admit 
of the plaintiff’s recovering pdssession before it expires (21). 

A Berrington v. Parkburst, Str. 1086 . f Doe il. Esilaile v. Mitclicll, t M. & 
e Holdfast v. Clapham, i T. R. 600. S. 446. 

g Doe y.' Porter, 3 T. R. 13. 


(21) But the courts have been very liberal in permitting plain- 
tiffs to amend in this instance. In the case of Power d. Boyce and 
another v. Rowe, (in Ireland, Pasch. 1809.) the term expired, 
whilst the case was depending in the Exchequer Chamber; the 
judgment haying been affirmed, a motion wag made to enlarge the 
term, and the court (Lord Redesdale, C. assisted by the chief 
justices) on the authority of Dickens v. Gre^vill, Garth. 3. and 




EJECTMENT. 


688 


5th, If the ejectment be brought by a corporation aggregate** 
(^2), an infant, or for tithes^ the declaration ought to state 
that the demise was by deed ; and, in the case of the infant, 
it ought to appear that some rent was reserved ; but it is not 
nepessary that the deed should be proved**. Ip ejectment for 
tithes the declaration ought to set forth the nature of the 
tithe*. 6th, With respect to the description of the thing de- 
mised, it may be observed, that regularly it ought to be made 
with such certainty, that the sheriff may know, from an in- 
spection of the record, what he is to deliver possession of. 
But the strictness of this rule has been relaxed in many in- 
stances, on the ground that the sheriff is t6 take his informa- 
tion from the. party recovering (23). 7th, The ejectment or 
ouster must be stated to have been made after the commence- 
ment of the sup}>bsed lease : but it is not necessary, although 
usual, to mention any particular day"*. It is sufficient, if it 

. h Carth*. 390. This omission will bo k Forley v. Wood, 1 Eap. N. P. C. 198. 

aided by yerdict. Bull. N. P. 98. Kenyon, C. J. 
i Swadline y. Piers, Cro. Jac. 6]3. I pull. N. P.99. 

Omission cured by yerdict, Part* ra Merrcl v. Smith, Cro. Jac. 31]. 
ridge v. Ball, Ld. Raym. 136. 


Vicars v. H^don, Cowp. 841. made an order to amend the record 
by enlarging the term. A writ of error whs then »ued, returnable 
in parliaiiieiit, and upon the record so amended being traiKsinitted, 
' the plaintiff in error complained, by petition, to the House of 
Lords of tlie amendment made by tlie Court of Exchequer Cham- 
ber as an alteration of the record, and prayed a writ of certiorari 
to be directed to the Court of Exchequer C. to transmit the re- 
cord in its original form. Upon debate, tbieir lordships refused the 
writ, holding the amendment to have ■ been properly made, and 
finally affirmed th6 judgments on the merits. See Lessee of Law- 
lorv. Murrey, 1 Schoales and Lefroy's Rep. 81. n. (a.) 

(22) A corporation aggregate cannot make a lease for years with- 
out deed, in respect of the quality of the incorporation. 1 Inst. 85. a. 

(23) Ejectio firma of 30 acres of land in D. and S. The de- 
fendant was found guilty of 10 acres, and as to the residue, not 
guilty ; and it was moved, in arrest of judgment, that it is uncer- 
tain in which of the vills this land lay, and therefore no judgment 
can be given, nor any exeeutipii. But the objection was overruled ; 
and it was adjudged for the plaiotaff ; Jbr*the sheriff shall lake Ms 
information from the parti/ for what 10 acres the verdict was.— 
Portman v. Morgan, Cro. E)tz. 465. See also to the same effect, 
Cottingham v. King, 1 Burr/623. and Connor y. West, 5 *Burr, 

2673. 
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appear on the face of the declaration, that the ouster was ai^r 
the term commenced, and before actioh brought 

Of the Notice subscribed to the Declatation.-~To the de- 
claration is subscribed a notice to the tenant in possession, 
from the casual ejector, and subscribed with his name, sig- 
nifying, that unless the tenant appear, &c. in the term (24) 
next ensuing that in which the declaration is served, and by 
rule of court, cause himself to be made defendant, in the 
room of the casual ejector, he shall suffer judgment to be 
entered against him, and the tenant will be turned out of pos- 
session. At the time when the copy of the declaration and 
notice is delivered’to the tenant in posseciBion, he. must he in- 
formed of the nature of the proceeding, and the notice should 
be read to him, or the substance of it fully explained.' The 
delivery of the declaration and notice, accompanied with the 
explanation abovetmehtiopOd, is called rerotce of a declaration 
in ejectment. 


VII. Of the Service of Declaration. 

'I' HE tenant or tenants in possession may be served peiv 
sonally at any place. But in cases where tenant in posses- 
sion cannot be served, service on the wife of tenant in pos- 


(24) This is the form of notice in a country cause ; but if the 
lajids lie in London or .Middlesex, regularly the notice ought to 
be to appear on the first day of the term, whether the proceedings 
are by bill or original. By the first day of the term here is meant 
the first day of lull terni.^. Although in some cases .the court will 
permit an amenditient of the notice, yet it is better to observe the 
rule here laid down; for where in ejectment brought by original in 
Middlesex, the notice was to appear on the morrow of the Holy 
Trinity, the court set aside the judgment, which had been given 
on the usual affidavit against the casual ejector; observing, that 
the notice was designed to inform the lay gents of the time of ap- 
pearing ; and that, therefore, it should be expressed in such terms 
as they might understand. Doe d. Joynes v. Roe, T. ibG. 2. 
MSS. See also Holdfast v. Freeman, Str. t049. where the nbtice 
was to appear on the essaign-day of the term, and holden bad.— . 
If the notice, is subscribed in the name of the nominal plaintiff, in- 
stead of the casual ejector, the court will not set aside tl« prtSce^- 

tfe Thatcher, 3 T. R. 3«1. in 
which tne case Of Peaceahle y. Troublesome, ) Barnes^ 4to. edit« 
173. was over-ruled. ■ , . . • 
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si^ion must be either on the land in question, or at the 
dwelling house of the husband. In this case, from the fact 
of the wife being served, on the premises", or at the dw(;l- 
ling house of the husband, though not on the premises, the 
court presumes that the parties are living together as man 
and wife, and that the husband has notice of the proceedings; 
and on this presumption, such service is deemed good. 

Service on the servant, child, or niece, of the tenant in pos- 
session, OB the prefnises, is good service, provided the service 
be afterwards acknowledged by the tenant himself, and it ap- 
pears that he has received it before jthe essoign day"; but a 
mere acknowledgment of' the wife is not sulHcient f. 

If, the tenant or his wife refuse to receive the declaration, 
&c. a copy of it should be left for them, or affixed to the 
premises ; if there be not any person in possession of the 
thing demised, a copy of the declaration and notice should 
affixed to some conspicuous part. 

Where there is any thing unusual in the manner of serving 
the declaration, it should be mentioned to the court on moving 
for judgment against the casual ejector; and if the court 
should be satisfied that the tenant has had notice of the de- 
claration, they will make the rule for judgment absolute in 
the first instance ; if doubtful, they will grant a rule requiring 
the tenant to shew cause why the service should not, under 
the special circumstances, be deemed suil^cient, and they will 
prescribe the mode of serving the rule*. 


VIII. Of ihe mbsequent Proceedings — Judgment 
against casual Ejector-— Appearance of De- 
fendant-Consent Rule — Slat. 11 G.% c. 19. 
s. 13. enabling Landlord to defend. 

If the tenant in possession does not appear according to 
the notice subscribe, and enter into a rule, called the c<mi> 
sent rule, the plaintiff, may, at the beginning of the term in 

n Doe 4, Morland r. BayliM^ 6 T. R. q- See Sprightly t. punch, 3 Burr. 

765 . 1116 . Fenn ▼. Denn, 3 Burr« iiai. 

o Roe Lessee Htmbriok t. Lesseebf Methold ▼.Noright, 1 Bl. 

14 East, 441. X A" Gollirer ▼. l 

p 1 Bos. dc Ful. ae4« Rf 



686 


EJECTMENT. 


which the tenant in possession ought tp have appeared, move 
the court for judgment against the casual ejector. Before 
this motion can be made, a rule to plead must be given % and 
the motion itself must be founded on an alfidavit of 'Iservice 
of declaration, either on the tenant in possession, or in such 
manner as shall satisfy the court, that the tenant in possession 
has had notice of the proceeding. 

The time for appearance* depends on the situation of the 
premises. 


1. Where the Premises lie in London or Middlesex, 

The tenant in possession ^must appear within four days, 
inclusive, next after the motion for judgment, if such mo- 
tion be made at the beginning of the term. But where it 
is in a more advanced stage of the term, the court will ex- 
ercise, thc’.ir discretion, and orcier the tenant to appear imnws^ 
diately, or within one or two daj's, so that the plaintiff* may 
give notice oi trial within the term. If the motion for judg- 
ment is made within the last four days of the term, the te- 
nant has until two days before the essoign day of the subse- 
quent term to appear in. 


2. Where the Premises lie elsewhere than in Londoner 
Middlesex, 

The motion for judgment in this case may be made at any 
time Within the (erin ; because the tenant has four days after 
the end of such term to appear in. , 

If the lands lie in a county, where the assizes are hoMen 
only once a year, the tenant has. four days after the end of 
the term next preceding the assizes to appear in. 

t®"“t in possession docs not appear within the 
limited tune the p aintift' must search for a plea, and if he 
dws not liiiil any, he must procure from the clerk of the 
rules m B. R. and secondary in C. B, a rule for judgment bv 
default against the casual ejector (Si), which hi i^st ewSy 


r R. *1^. ys Car. 3 . B.R, 


■ Impey's Pr. B. R. 


(25) By an old rule of court M. 33 Car. 2 . iGsi, B R if 
required that a wnt of latitat should be sued oit aol W.f; ^ 

Rector, and comwon boil Bled for him 
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to the clerk of the judgments in B. R. anct prothonotary in 
C. B.*. who. thereupon will sign judgment, and make oht a 
writ of possession, which, being delivered to the sherilf, the 
plaintiff will he put into possession of the premises in question. 

If the tenant appears, then he enters into the consent rule, 
the substance of which is as follows : 

1st, He consents to be made defendant instead of the ca- 
sual ejector. 2d, To appear at the suit of the plaintiff; and 
if the proceedings are ny bill, to file common bail. 3rd, I'o 
receive a declaration and plead. Not Guilty. 4th, At the 
trial of the issue, to confess lease, entry, and ouster, and insist 
upon title only. 

To this rule are added tin?’ following conditions : 1st, If 
at the trial (26) the defendant shall not confess lease, entry, 
and ouster, whereby plaintiff shall not be able to prosecute 
hjs suit, defendant shall pay to plaintiff the costs of the non- 
tiros, aricl judgment shall be entered against the casual ejector 
oy default. 2d, a verdict shall be given for defeiidant, or 
plaintiff shall not prosecute his suit for any other cause than 
the non-confession of lease, entry, and ouster, the lessor of 
the plaintiff shall pay qosts to the defendant. 

In the court of C. B. the defendant consents to cottfess 
lease, entiy, and ouster, of so much of tlie tenements speci- 
fied in the plaintiff’s declaration, as are in the possession of 
the defendant .or‘ his tenants; but, in the common consent 
rule'of the court of B. R., the defendant consents to confess 
lease, entiy, and ouster, generally. On the ground ot this 
variance^ it was insisted in B.,R., that it was unnecessary to 
prove defendant in possession of the premises, because, by 
entering into the rule generally^ defendant must be under- 
stood to have admitted himself tenant in possession of the 
premises ' described in the declaration. But the court were 
of opinion, that whether the defendant entered into, the con- 

t In C. B. a warrant of attorney mnat accompany the other papers. 


(26) The practice is to call the defendant to confess lease, 
entry and ouster;, and on non-appearance, or refusal^ to ewu- 
ply with the rule, to call the plaintiff and nonsuit him ; theh 
the cause of the nonsuit being indorsed on the postea, the plain- 
tiff is entitled to judgment and execution thereon 
after the taal, acco/ding to the practice of the court pt 
(Fairfax v. Bentley, C. B. . Ruiw. 242. edit J795.) but in ^ 
not ttjitil the postea be jegularly returned on the baufe. 

(Lord Palmerston v, Copeland, 2 T. R* 7790 Where there M 
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jient rule of C. or the general rule in B. U,, it was esSeil^ 
tially necessary to prove, tliat the defendant^ was in possession 
of the })reiuises in question. 

N. 'I’hc defendant may even in the court of B. R. narrow 
his consent to confess lease, entry, and ouster, to so much'of 
the tenements specified in plaiiititf’s declaration, as are in pos- 
fic.’ssion of defendant or his tenants. But if he does% his at- 
torney must immediately deliver to the plaintiff’s attorney, 
a note in writing of the tenements so being in possession of 
the defendant or his under-tenants. 

Such are the proceedings when the matter is litigated be- 
tween tile lessor of the plaintiff and the tenant in possession 
only. W here the tenant in possession is merely an under- 
tenant to some other, person, as soon as the declaration in 
ejectment is delivered to him, he is obliged, by stat. 11 Geo. ‘2. 
0 . U). s. yi, to give notice of such delivery to his landlord, 
under pain ol forfeiting three years improved or rack rent of 
the premises holden. N. This penalty does not attach on the 
tenant of mortgagor, who omits to give him notice of eject- 
Muiiii brought by mortgagee, I T. R.'6*47. because the statute 
only extends to cases where ejectments are brought incon- 
sistent with landlord’s title. 

This wise provision of the statute was intended to prevent 
fraudulent recoveries of the possession, by collusion with the 
tenant of the land. A nd by the same statute, s. 1 3. the court 
where the ejectment is brought, is empowered to sutler the 
landlord^ to make himself defendant with tenant, if he shall 
appear ; and, by tlie same clause, although if the tenant shall 
refuse or neglect to appear, judgment shall be signed against 
the casual ejector; yet the landlord shall be permitted to ap- 
pear by liimself, on his consenting to enter into'the usual rule- 
and judgment against the casual ejector shall be staid ufitil 
further order*. 


u Goodriglit < 1 . Bulcli v. Rich, 7 T. 
K. 327. 

X R.T. j 5 Car. 2. B. R. 
y Laadlord might have defended with 


tenant before this statute, Salk. 257 . 
7 Mod. 70. 3 Burr. 1301 . But the 
2d provision in this section is new. 

* See Jones v. Edwards, Str. 124|. 


■everal defendants for the same premises, and some appear and 
confess lease, entry, and ouster, but others do not, the practice is, 
to enter a verdict generally against those who do appear, and to 
enter a vei-dict against the plaintiflf for those who do not appears 
but then the cause of such verdict is indorsed on the postea, which 
M tp them intitles the plaintiff to judgment against the casuid 
^ectoMor such lands as were in their possession. Lord Raym. 729, 



EJECTMENT. 


C>Sf) 

Who shall be considered a landlord, within the ineanino- 
of this act, is sometimes a diflicult (luesciou to di lx'.rmiTK*, ; 
the following persons have been so considered ; I, Devisee in 
trust, 4 T. R. 122. 2. In Doe d. Tilyard v. (’oopi-r, y mort- 
gagee under the defendant was pe^nitu^d to dotend with him.* 

The following persons have not been deemed landlords 
within the meaning of this act: 1, A devisee, where the eject- 
ment was brought by the heir; Roe cl. Leake v. Doe, iM. 
29 G. 2. C. B. Bull. N. P. 95. 2. A mortgagee, who hud 
never received rent, ib. ' 3. Cestui que trust, not having been 
in possession. 3 T. R. 733. 

In all cases of vacant possession unless such as an* withni 
stat. 4Geo.2. c. 28, (which in next section) no person 
claiming title will be let in to defend ; but ho, who can first 
seal a lease on the premises, must obtain possession, and any 
other person claiming title may eject him if he can; and by 
course of the court, no defence can be made in. these 
cases but by the defendant in tlie ejectment, who is a real 
ejector. 

In Martin v. Davis, Str. 914. the court refused l/> let the 
parson of Ilauipstead chapel defend for right to order and 
perform divine service only ; notwithstanding the case of 
Hollingsworth v. Brewster, Salk, 25<>. observing, that that 
case had often been denied since. 


IX. Cy the Proceedings in Ejectment, directed hy 
Stat. 4 G. 2. c. 28. s. 2. in order to obviate 
the Difficulties attending Re-entries at Com- 
mon Laip,for Non-payment of Rent Arrear — 
Of the Proceedings where the Possession is 
vacant. 

By stat 4 Geo. 2. c. 28. s. 2. it is enacted, •• Tliat in all 
" cases between landlonitand teqant, when half a year's rent 
“ shall be in arrear, and the landlord has a right of entiy for 
" non-payment thereof, he may„wftAoKt a formal demand or 

A 8 T. R. $45. ^ tice. Exp. Beauchamp, Barney 

b Ar$. per Eyre, Scij. an^agid by the 4to. edit. 177, 

Repofrier, to be the codltant prec- 

yoi.. II. 
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** re^ entry f serve a declaration in ejectment; or in case the 
“ same cannot be legally served, or no tenant be 'in actual 
“ possession, affix tlie same upon the door of any demised 
messuage; or in case such ejectment shall not be for the re- 
covery of any messuage, then upon some notorious place 
“ of the lands, &c. comprised in the declaration in ejectment, 
“ and such affixing shall be deemed legal service; and in case 
“ of judgment against the casual ejector, or nonsuit for not 
confessing lease, entry, and ouster, it shall appear by affida- 
** vit, or be proveil on the trial, in case the.deiendant appears, 
** that half a year’s rent was due before the declaration served, 
** and that no sufficient distress was to be found on the pre- 
•• raises®, countervailing the arrears then due, and that the 
lessor had power to re-enter; i/iew, and in eeery such case, 
** the lessor in ejectment shall recover judgment and execu- 
** tion, in the same manner as if the rent in arrear had been 
legally demamled, and re-entry made ; provided tliat/if 
“ the tenant, at any time hefore the trial in such ejectment, 
shall pay or tender to the landlord or his attorney, or pay 
into court, the rent arrear and costs, all further proceedings 
on the ejectment shall be discontiimcd”(27). 

It has been supposed that the preceding statute only applied 
to cases of ejectment brought after half a year’s rent due, 
where no sufficient distress was to be found upon the premises. 
But in a late case (Roe v. Davis, 7 303.) it was holden, 

that the statute was more general in its operation. 

The application to the oourt®, on the part of the tenant, to 
stay proceedings, must, by the very terms of the act, be made 
hefore trial. 

In ejectment by a landlord ^ the tenant moved to stay pro- 
ceedings, upon payment of rent arrear and costs. On a rule 
to shew cause, it was insisted, for the plaintiff, that.the case 
was not within the preceding statute ; because it was not an 
ejectment founded singly on the act, but it was brought like- 

c See Doed. Smelt v. Fucliau, 15 East, e Roe v. Davis, 7 East, 3 G. 1 . 

38t». f Pure cl. Withers v. Sturdy, H. 175 a. 

dS.4. . BuU.N.P,97. 


(27) this statute courts of law and equity exercised a dis- 

cretionary power of staying th^ lessor from proceeding at law, in 
cases of forfeiture for non«payment of rent, by compelling him to 
take the money due to him. See the opinion of Lee C. J. in Ar- 
cher V. Snapp, Andr. 341. SSalk. 597* 8 Modi 345* 10 M^.883» 
« Vern. IX)3. i Wile. 76, 2 Str. 9OO. 
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wise on a clause of re-entry in the lease for not repairing, and 
the lease was produced in court. However, the rule was 
made absolute, with liberty for the plaintiff to proceed upon 
any other title. ‘ * 

’Where an ejectment is brought on the preceding statute 
tor the forfeiture of, a lease*, acceptance of rent afterwards, 
by the landlord, has been holden a waver of the forfeiture; 
for it is a penalty, and by accepting the rent, the party weaves 
the penalty. 

, Landlord having a, right of re-entry for non-payment of 
rent l^rought an ejectment and proved a demand of half a 
year s rent ajier the day on wdiich it was due, and a refusal 
on the part of the defendant to pay it, before the re-entry. 
It appeared that them was a suificient distress on the premises 
during the wliole time. It was holden**, tliat the lessor of the 
plaintifi could not recover either at coumiou law, or under 
tl)e preceding statute ; not by the former, because the rent 
was not demanded on the day when it became due; Co. Lit, 
201. 7 Rep. *28. ; nor by the latter, because there was a suffi- 
cient distress on the premises. 

Of the Proceeding.^ where the Possession is In 

cases between landlord and tenant, where one half year’s riiiit 
js in arreay, and the landlord has a right of entry, the mode of 
proceeding, where the premises are untenanted, is marked 
out by the preceding statute. In all otlier cases of a vacant 
possession the mode of proceeding is tliiis: 

A. (the person claiming tirle) by letter of attorney em- 
powers B. to execute a lease, in the name of A., of the pre- 
mises in question, to C. 'I’liis lease is executed on the premises, 
8. and C. only being thereon; then B. leaves C. in posses- 
sion, who is turned out by D., to whoiq, wdiile on the pre- 
mises, E. delivers a declaration in ejectment. A rule to plead 
having been given, and not complied with, a motion is made 
for judgment, which is granted of course. This mottbn must 
be supported by an affidavit of the above-mentioned proceed- 
ings, vi55. the execution of the power of attorney, the lease, 
entry, ouster, and delivery of declaration; a copy whereof is 
annexed to the affidavit 

A. made a lease of an alehouse in London*, for years. The 
lessee, before the expiration of the term, left it, and took ano- 
ther house in Wapping; but there w as some liquor and old 
vessels let]t in the iirst-mentioned house, and the doors were 

♦ , 

g Per Aston. J. in ▼, Batten, i Slavadfe v. Dent, M. loGeo. 2* B, 

Cow p, 247- ms. 2 Str. Ui6i. Bull. N. P. 97 . 

b Doe d. Forster v. Waa(}IasH, 7 T. R. S. C. sbortly slalcd. 

J»7- 
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locked. Upon this the landlord sealed a lease oh the premises, 
and brought an ejectment, as on a vacant possession, and ac- 
cordingly had judgment and execution; to set aside, which, a 
motion was made. In addition to the foregoing* facts it ap- 
peared, that only one quarter's rent was in arrear, and tliftt 
the landlord’had seen his tenant a short time only before he 
brought the ejectment. Lord Hardwicke, C. J. — “ If only one 
quarter's rent was in arreaf, the landlord could not proceed 
against the tenant on the stat. 4 Geo. 2. c. 28. But then tak- 
ing this as it stood at common law, the question will be, 
whether this was such a vacant possession as to enable the 
landlord to bring an ejectment in this manner. For though 
a tenant does not live on the premises, yet it cannot, from that 
circumstance alone, be called a vacant possession ; as if a per- 
son uses one house and lives in another, that will be a good 
possession pf both. Here the tenant had actual possession of 
the premises, by keeping his liquor there, and, as appears, wa& 
such a person as the landlord might have served personally 
with an ejectment; for a declaration in ejec tment may be 
served on the tenant liiniself any wdiere, though the wife can 
be served M*itli it only on the premises (28). I remember a 
case where a person in the Fleet was served with an eject- 
ment. If the tenant, in this case, soiiietimos absconded, and 
only appeared on Sundays, then the landlord should have ap- 
plied to the court for a special rul^, as to the service of the 
declaration in ejectment.^’ Probyn J. mentioned a case, where 
hay was left in a barn by a tenant, and that was holden suffi- 
cient to keep the possession. The court ordered the judgment 
and execvitiou to be set aside with costs. 


• w-' ^ ^ ‘ k • . 

X. Of the Pleadings and Defence. 

Spec I A i pleas, cither in bar or abatement, are seldom 
pleaded to this action; because, aq^rding to the modem, 
practice, if the defendant appears, he generally enters into 
the consent rule, by the terms of wh^h qe is bound to plead 


' Or at the dwelling house of the husiland, if it appears that 
wife is living with husband. Vid. 4 T. R. 465. 
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the general issue,. Not Guilty*'. There is one plea, however, 
which is sometiii^es pleaded to this action, namely, a plea of 
ancient demesne*: but this bein^ a dilatory plea cannot be 
pleaded After the ibur first days of the term®; neither can it 
be pleaded without an affidavit to verify the fact " ; but quaere, 
for in Doe d. Morton v. Roe, B. R» H. 49 G.3. 10 East, 5^3. 
wjiere application was, made for leave to plead ancient de- 
mesne, the master referred, the court to a case in his note 
book, where it h^d been holden, that it w as not necessary to 
verify this plea by an alfidavit®. It was admitted, however, 
that it was necessary to apply to the court for leave to plead 
this ple"a; and in this case, the application having been made 
on the last day of the four firsfdays of the term, the court di- 
rected the party applying to plead instanter, and granted him 
a rule calling on the other party to shew cause why the pica 
should not be allowed, N. T lie application was supported by 
an affidavit stating that the lands in question were holden of 
as of his manor of F., which manor was holden in ancient 
demesne, and that there was a court of ancient demesne held 
within the manor and suitors thereof, in which court, and be- 
fore which suitors, the lessor of the plaintiff might have pro- 
c eeded in ejectment. According to Wilniot J. in Doe d. Rust 
V. Roc, it ought also to have been shewn that the lessor of the 
plaintiff had a freehold interest (29). 'I'o this pica, the plain- 
tiff may r^ply, tliat the land is pleadable at common law, and 
traverse that the manor is jtneient demesne. Com, Dig, Abate- 
ment, (D, 1:) cites, Rast. Ent. 68. b. Show. 271. 

Of the Defence , — As an action of ejectment is founded on 
a right of entry in the. party claiming title, if the defendant 
can shew that such right has been toUed or taken away, it will 
be a sufficient defence to the action, A right of entry may be 
taken away by descent, by discontinuance, by fine and non- 
claim, or by statute of limitations. 

1. Qf Descents which toll Entries . the common law, 
descente of corporeal inheritances in fee simple talre away the 
entiy of hirti that has right?; as if a disseisor die seised, and 
the land des^nds to his heir, the entry of the disseisee is 

k Run II. meet. 238. . , . . Goodriglit t. ShuiHlI, Ld. 

1' AUlen’ti case, i* Rep.' 105- • Ray m. 1418. S. F. 

m Doim ft Wroot V. Fenii,;r8^^R.474. p Lilt. *• 385. 
n Hatch V. Cannon, C. Bu 3 Wila. 51. 


(29) The jurisdiction of the lofd’s court extends to land holden 
of the manor duly, aUdbot tolaud, parcel of the manor*” Per Treby 
C.J. Salk. 186. « 
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thereby taken away, unless there has been a continual claim 
the like law is of an £y[)ateinent or intrusion, and of the fe- 
ofTees or donees of abators and intruders But by stat. 32 H. 
8. c. 33, ‘‘ The dying sciised of any disseisor^ of and in any 
‘‘ lands, &c., having no title therein, shall hot be deemed 
** descent to take away the entry of the person or his heir, 

** who had lawful title t)f entry at the time of the descent, 
** unless the disseisor has had peaceable possession for Jive 
** years next after the disseisin^ without entry or ^ continual 
** claim by the person entitled. ** 

By force of this statute*, if the disseisor die seised, within 
five years after the disseisin, though there be not any conti- 
nual claim made, yet such dying seised shall not take away 
the entry of tlie disseisee; but after the live years, there must 
be s\u:h continual claim as there was at the common law. 
But this statute does not extend to any feoff ee or donee of the 
disseisor; and it is said that abators and intruders are not 
within it*. These, therefore, remain as at common law. 

Descent of a corporeal inheritance in fee tail" takes away 
the entry of him that has right; as where a disseisor makes 
a gift in tail, and the donee has issue and dies seised, and the 
issue enter; this will bar the entry of the disseisee. 

From the preceding authorities it appears, that to consti- 
tute a descent, which shall take away an entry, there must be 
a dying seised in demesne of a corporeal inheritance, either in 
fee, or fee tail; and in those cases (o which the statute 32 H. 8. 
c. 33* extends, five years quiet possession. Whether the de- 
scent be in the collateral line, or lineal, is immaterial*. But 
a dying seised for temi of life, or a descent of a reversion or 
remainder, will not take away an entry y; because, for this 
purpose it is essentially necessary that the disseisor should die 
seised both of the fee and freehold also®. 

The descent, both of the fee and freehold, must be imme- 
diate, otherwise the entiy will not be barred. Hence, if feme 
disseisoress take husband, and hath issue and dies, and after 
the husband dies*, such descent will not take the entry 
of thc/lisseisee ; because the heir comes not w the fee and 
freehold at once, the latter having been suspended until the 
death of the father, Who was tenant by the curtesy. 

The doctrine of descent cast, tolling entry, does not affect 
copyhold or customary estates, where the freehold is in the 


q Litt. 8. 414. 
r 1 Inst. 237. b. 
s 1 Inst. 2 sf 3 . a. 
t 4 Inst. 238 . a. 
» l^itt.8. 386. 


Iki X 1 Inst. $23S* b- 
y Litt. a. 367» 3S8. 
t ] Inst. 339 . b. '' 
a Litt. 8. 394 . 1 Inst. S4l. b. 
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lord^ nor cases, where the party has no remedy but by entry, 
as a devisees 

2. Entity barred by Discontinuance.-^A. discontinuance of 
estate, in lands or tenements, signifies such an alienation, 
made or suffered by any person seised^ of an estate tail or in 
auter droit, irt things which lie in livery^, as takes away the 
entry of the person entitled, after the death of the alienor. 

At common law, an estate may be discontinued five ways : 
1. By feoffment. 2. By fine. 3. By common recovery.-— 
4. By confirmation : and 5. By release with warranty. 

A grant, by deed or fine, of such things as lie in grant and 
not in livery®, does not work any disc‘ontinuance. 

An estate tail cannot be discontinued, unless the reversion 
or remainder, immediately expectant on the estate tail, be also 
discontinued ^ 

An estate tail cannot be discontinued except where he 
who makes the discontinuance was once seised by force of 
the tail ; that is, seised of the freehold and inheritance of the 
estate in tail, and not of a remainder or reversion expectant 
upon a freehold. 

Hence, if there be tenant for life**; the remainder in tail, 
&c. and tenant for life, and he, in the remainder in tail, levy a 
fine, this is not any discontinuance or divestini^ of any estate 
in remainder, but each of them passes that wliich they have 
power and authority to pass. , 

By the determination of the wrongful estate*, the disconti- 
nuance is determined. . 

By stat. 32 H. 8. c, 28. tenant in tail may grant leases for 
three lives, or one and twenty years, which shall bind the 
issue in tail, but not those in remainder or reversion. 

By stat. 4 n. 7. c. 24. (explained by stat. 32 H. 8. c. 36.) 
fines with proclamations, levied by tenants in tail, operate as 
a bar to the issue in tail; but still, in some cases, remain dis- 
continuances to those in reversion or remainder. 

By stat. 11 H. 7- c. 20, If a woman has any estate tail 
“ jointly with her husband, or only to herself, or to her use, 
** in any lands or hereditaments of the inheritance or pur^ 
“ chase of her husbind^: or given to the husband and wife 

b Doe d. Cook ▼. Danvcri, 7 East, 999. g 1 InaU 947. b. See afro Lilt. •. 640. 
c 1 Inst. 340 . b. 658 . 

d J Inst; 935 . hi Inst. 303 . b. 

e Litt.B.6iS, 1 Inst; 333 . a, i 1 Inst. 333. 

f Litt. 1. 636. k See 1 Inst. 326. b. 
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in tail, by any of the ancestors of the husband, or by any 
** other person seised to the use of the husband or his ^^ecs- 
tors, and shall herciafter, being sole, or with any other after- 
taken husband, discontinue, &c. the same ; every such dis^ 
“ contiuuanc<i shall be void, and it shall be lawful for evcKy 
“.person to wliom the interest, title, or inheritance, after the 
“ decease of the said woman should appertain, to enter, 

This statute is, for the most part, confined to conveyances 
by the husband or his ancestor^ lor the advancchient of the 
wifeJ. Hence, if land be settled by the ancestor of the wife, 
in consideration of the marriage, and of money paid by the 
husband, it is not within this act; for it slnill be intended that 
the advancement of the wife was the principal cause of the 
gift*". But where the conveyance is by a stranger, in consU 
deration of the wife’s fortune paid by her father to the vendor, 
and other money paid by the husband, it is* within the adt®. 
So if the conveyance is by tlie husband or his ancestor, in 
considemtion of marriage, although it be joined with a money 
consideration, yct it is within the statute®. But no estate is 
within t'le meaning of tins statute, unless it be for the jointure 
of the wife; htnice, although an estate devised by the hus- 
band to the \vii(‘ in tail, v/ith remainder over to a stranger in 
fee, be v/ithin tlie words, yet it is not within the meaning of 
ilie statute; for h. shall not be intended to be for a jointure V 
where, no inlu ritanoe is reseiwexl to the husband or his heirs; 
;md tiif' mcaniiig of Ihc statute is, that the wife shall uot pre- 
vent the lands dcsccudiAg to the heirs of the husband. 

If the issue in special tail, with reversion in fee expectant, 
levy a fine, and afterwards his mother, being tenant in tail 
wiliiiu this act, make a lease for three lives (not warranted 
by stat. 32 H. 8, c. 28.) living the issue, the conusee may 
cutor‘1. But if the reversion in fee had been in another, the 
conusee could not ciitcr : because he would have nothing but 
l>y estoppel; nor the heir, because he had concluded himself 
hytheiine^; nor bis issue’. 

At the common law, if a marl seised of land* in right of 
his wife, in fee simple, fee tail, or for life, had made a feoff- 
iriont, &c. and died, the wife could not Wave entered : but by 
slat. 32 H. S. c. 28; s. (5. No fine, feoffjnent, or other act 

4 ; -I* * * 

• , I '•» . ■ f. t 

] Cro, P Foster v. Pitfall, Cro. Elia. 2 . 

ni KjnastonVrLloy*!, i'ro. Jar. 624. i Leon. 261 , S. C. 
n Pigisot V. Palmer, Moor, sso. q RruwiCa case, 3 Rep. 51* b. 

0 Uiftniian v. Tbbinpeon, Cto‘. Joe. r Want V. Watthew, Crp. Jac. 175^ 

a Lincolii College case, 3 Rep. 6 l» 

♦ Llll. •. S94, 
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made, suffered, or done by the husband only (30) of any 
^ manors, &c. .being the inheritance or freehold of the wife 
** (31) during the coverture, shall make a discontinuance 
thereof.*' ^ 

• 3. Entry barred by Fine and Non-claim , — A fine, at the 
common law, or a fine' without proclamations, levied by a te- 
nant of the freehold, not being under any disability", was a 
perpetual bar to all persons who had right and no impediment 
at the time of the fine levied, and who did not claim within a 
year and a day after the fine levied, and execution thereupon. 
But this puissance of a fine was taken away by stat. 34 Edw. 3. 
c. 16. by which it was enacted,* “ that the plea of non-claim 
should not be any bar in future.” Great inconveniences 
having resulted from the provisions of this statute, the legis- 
lature again interposed, and by stat. 1 R. 3. c. 7. and 4 IL 7. 
c. 24. the ancient law was revived, though with some modifi- 
cation; proclamations being re<iuired to make fines more no- 
torious, and the time for claiming being enlarged from one 
year to five years. The stat. 4 11. 7. c. 24. (which is nearly a 
transcript of’ stat. 1 R. 3.) having directed in the first place, 
that every fine, after the engrossing thereol’, shall be read and 
proclaimed openly in court the same terra, and the three next 
following terms, at four several days in each terra, proceeds 
to enact, ‘‘ that the proclamations being thus made, the fine 
shall conclude as well privies (32) as strangers; except 

u Shep. Touch. 19. Hargrave's Co.^Lit. l^.a. n.(i). 


(30) A feoffment by the husband and wife is within this statute; 
because, in substance, it is the act of the husband only. 1 Inst. 
326. a. 

(31) Where husband and wife are jointly seised to them and 
their heirs, or the be\t^ of their two bodies^ of an estate made during 
the coverture, and the husband makes a feoffment in fee and dies, 
the wife may enter; although it was the inheritance of them both. 
1 Inst. 326 . a. Greeneley’s ease, 2d. Resol. 8 Rep. 72. a. 

(32) Although the issue iti tail were privies to the ancestor^ yet 
inasmiieii as the statute de donis (13 Edw. 1 . c. 1 .) bad expressly 
ordained that tenants in tail should not have powe^ to alien the 
lands entailed, doubts were raised, whether tines, leviea with pro* 
clamations by the ancestor, would by force of this stat. 4 H. 7 . 
c. 24. bar the issue in tail. To remove these doubts, it was enacted 
by stat ‘32 H. 8 . c. 36. s. 1 . that all tines Levied with proclama- 

tions according to stat. 4 H. 7 . c. 24. by any person of 21 years 

of age» of lands, &o.' before the line levied entailed to the pei 4 
<< son levying the fiae, or to any ancestor of the same person, in 
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“ women covert, persons within twenty-one years of age, in 
prison, or out of the realm, or not of whole mind at the 
time of the fine being levied, not parties to such fine, so as 
“ the said women covert, persons within *age, &c. or their 
“ heirs (33), pursue their right by action or entry, within five 
years after the removal of their respective disabilities.” 
7’heii follow the saving clauses, which are, Ist, saving to 
every person and their heirs f other than parties J such right 
as they have at the time of such fine engrossed, so that they 
pursue their claim by action or entry within five years after 
the proclamations (34). 2d, Saving to all other persons such 
right, claim, and interest, as' first (35) shall accrue after the 


* possession, reversion, remainder, or use, immediately after pro- 

* clamations made, bhoiild be adjudged a bar against him and his 
^ heirs claiming only by force of stirh entail, and against ail others 

* claiming only to liib use, or to the use of any heir of his body.” 
This statute, however, contains he\<ral exceptions, puiticularly one 
of tinebof lauds, of winch the reversion is in the ciown. Tn conse- 
quence of this exception, the tpiestion again aro‘'e m the E. of 
Derby’s covse, whether a line depending wholly on the 4 II. 7* was 
a bar to the issue in tail : eiglit judges against three held that it 
was. T. RaVni. ybO, 2H6. 3)0, ,338. Tollexf. 4PI. Skin. 95. 
2 Show. 104. T. Jo. 237. See further on this subject Mr. Har- 
grave’s excellent note, Co. Lit. 121. a. n. (I), N. A tine levied 
by tenant iti tad will bar the estate tail, but not the remainders or 
revel Sion expectant thereon. Where a fine is levied by tenant in 
tail, who dies before all the proclamations are past, yet will the 
issue in tall lx* haried, provided the proclamations are afterwards 
duly made. Piirslow’s case, cited 3 Rep, 90. b. 

(33) By this provision, the rights of those persons who are under 
disabilities, and of their heirs, are saved as long as the disabilities 
I’ontinue, and five years after, but no longer. A., seised in fee of 
lands, died, leav ing 13. his heir, a feme covert. Upon the death of 
A., a stranger made a tortious entry on the lands, continued in pos- 
session, and levied a fine iur cognizance de droit come ceoy with 
proclamations. B. afterwards died under coverture, no entry 
baying been made on her behalf to avoid the fine, leaving C. her 
heir, not affected with any of the disabilities mentioned in the sta- 
tute. It was liolden, that C., who had not pursued his right within 
five years ^ter the death of B., ^as barred by the fine. Dillon 
V. Leman, 2 H. Bl. 584. 

(34) By force of this clause, persons having a present right to 
lauds whereof a fine is levied, and not being parties to such fine, 
may pursue their claim within five years, to be computed from the 
day on which the last proclamation was made. 

(46)i One who had a future interest, but no present right of 



EJE<?TMENT. m 

proclamations, by force of any gift in tail, or by any other 
matter’ bad and made before the fine levied, so as they pur- 
sue their right within five years after the same shall grow 
due ; and furtlier, if the said persons are under any of the 
before mentioned disabilities at the timfe^ when their right first 
accrues, they or their heins may pursue their right within five 
years next after the removal of the disability. 3d, Saving to 
every person, not party nor privy to the fine, their exception 
to avoid the line', by that, that those which were parties to the 
fine, nor any person to their use, had nothing in the lands at 
the time of the fine levied. 

Such arc the provisions of the statute on which the force 
and elFect of fines, levied at this day, principally depend, 
and by virtue of which, a fine levied by tenant ot the free- 
hold, with live years non-claim, will operate as a l>ar to an 
ejectment, except in those cases which are specially provided 
for by the statute. 

A. tenant for life, with remainder to his own executors for 
forty years, with remainder to B. in fee, levied a fine sur 
conusance de droit, with proclamations, in Hil. T. 1733-4. 
B., not having made an entry to avoid the fine, in 1733, de- 
vised to C. for life, with remainder to D. in tail, and died in 
that year; in 1738 A. died; C. died in 1803, not having made 
an entry ; in 1805 D. entered for the purpose of avoiding the 
fine, and brought ejectnienl;. It was holden, that D. was not 
entitled to recover; for the right of eiitiy was confined to five 
years after the expiration of the term for forty years, that is. 


^utry at the time of the fine levied, died, and the five years passed, 
and afterwards administration was granted ; it was holden that the 
, administrator should have five years to sue from the granting of 
the letters -of administration, for none bad thh of enir^ before. 
Sanders v. Stanford, cited in SafFyii v. Adams, Cro. Jsiq, fil. But 
where a lease for years of land was madeto commence from the end 
of a term for years then in being; the first term expirerl, the se- 
<'oud lessee did not enter, but the reversioner entered and made a 
feofiiiient, and iQvit^d a fine with proclamations; five years passed ; 

. H was holden, that the fine and the non-claim of the second lessee 
bad barred him of hia term : for although lessee for years, has , 
such an estate as will enable him to levy a fine, yet shall bis interest 
be barred by the statute; for the words of the statute are general; 

the stAdfine with proclamationsshafl be a final end, dnd conclude 
as well privies as, strangers to the same,,'') and the words of the 
saving arelf such right, ciaim,^ and^ interest J and tenant for term 
of years has an interest* Saffyn v. Adams, 5 Rep. 1 23. 9* Cro* 
Jac. 6a. S. C. / V. • 
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to five years after 1778 ; and B. could not by his will give a 
right to avoid this line at a more <listant period than the end 
of the five years; that the devisee was exactly in the same 
state as the heir; and, that as the title of D. did not “ fir’ll 
accrue to him after the fine by malter icfore the fine/*' but 
by the will of B. which was alter the fine, D. could not claim 
the benelit of the second saving 

This statute extends to copj holds'. 

With respect lo Hie clauses relating to disabilities, it may 
be observed, that if lie, wdio has a piesent right, and is not 
imder any disahihty, brings on himself a disability; as if, 
being within I lie lealm at the tune of the fine* levied, he 
should aftcrwaids go beyond sea, or the like; in these cases 
he will not he allowed any longer time to pursue liis right 
than dunn;( tlie fust five years after pioclamation liad®. So 
when the disabditv is once rtnio\ed, the live yoais begin to 
run, and will continue to run, notwithstaiiding anj subse- 
quenL disal>ility, either voluin iry or mvoliintaij S It will 
h( pio))er to icmark also, that the exceptions in ia\our of in- 
fants^ femes covert, &c. extend to t!; ue onlj to whom a right 
first aceriU'^, and in whom P lii'-l attaches : for if a person to 
whom a right first a(crue», du s heloie the expiration of the 
five jeais J^nd oiuh right cU sc ends to his son, or heir at law', 
who lb then under age, oi labours under any of the other 
disabilitus meiilioiitd iii the ai t, sia h sou or heir must pur- 
sue his right w It Inn the (no jc.us, which began to run m the 
time of his aiK lsLo] , oihoiwisc be will be barred'*. 

A fine IcMcJ by tenant for lift divests and displaces all 
estatibin icveisiou or ictnaindcr% and leaves nothing in tlie 
reversioner or remamder man but a mere right of entiy (36); 
and where the line is levied by tenant for life of parce^of a 
inauor, the leveibion of w Inch parcel is in the tenant in fee in , 
possession of the otlnu’ parts of the manor, the eflect of the 
line is to si\ci such parcel from the manor. 

Proof of Fine , — 'fhe chirograplf of a fine is evidence of 
such fine; because the chirographer is appointed to give out 
copies of the agreements between the parties, wdiich are lodged 
of record**. But wdiere a fine is to be proved with proclama;* 

X Goodrigbt v. Torpstci, Lxch. Cb. a Poed. Purourv. Jones, 4T. R. 300. 

1 Taunt. 'i7S. b Sto\«eU v Zoiicb, Plowcl 355. 

y QRip 105 n. c G ood right V. Fon enter, 8 East, 552* 

1 Shep. Touch, cp. d Bull. N. P. 3 ^ 9 . 


(36) This right of entry is not devisable. S. (?. 
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tions, an examined copy of the ploclaniations must be pro- 
duced in Evidence* ; for, although the chirographcr is autlio- 
rised by the common law to make out copies to the parties 
of the fine, yet he is not appointed by the statutes to copy 
the proclamations, and therefore his indorsement on the back 
of the line, that the proclamations have "been duly made, will 
not be sufficient evidence. 

Proof of an actual entry is necessary to avoid a fine levied 
with proclamations ; and this rule holds as well where the 
fine is levied by tenant for life^, as in other cases where the 
party levying the fine is tenant of the freehold. It must ap- 
pear also that the ejectment was commenced within a year 
after such entry But no actual entry is necessary where 
the fine has no operation, as where it is levied by tenant at 
sufferance* 

4. Entry barred by Slat 21 Jac, 1, c. 16.— By stat, 21 
Jae. 1. c. 16. s. 1. “ No person shall make any entiy into 
** any lands, &c. but within twenty yeai*s next after his right 
or title shall first descend or accrue, and in default there- 
“ of, such person so not entering, and his heir, shall be ut- 
terly disabled from such entry.” 

But by s. 2. “ If any person having right or title of entry, 
“ shall be at the time of the said right or title first descended* 
accrued, come, or fallen, within the age of twenty-one 
** years, feme covert, non compos mentis, imprisoned, or bp- 
" yond seas, then such person and his heir may,* notwith- 
standing the said twenty-years be expired, bring his action 
** or make his entry, as he might have done before this act : 

so as such person or his heir shall, within ten years next 
“ after his and their full age, discoverture, coming of sound 
“ mind, enlargement out of prison, or coming into this realm, 
“ or death (37), take benefit of and sue forth the same, and at 
** n8 time after the said ten yeard (38) ” 

e Chettle v. Pound, Bull. N. P. ssg. b Stat. 4 Ann. c. l6. s. lo. 

Allen's case, Clayt. 51. S. P. i Doe d. Burrell v. Perkins, 3 Maule 

f Berriiigton v. Parkhurst, Str. 1086. & Selwyn, siji. . 

g Compere y. Hicks, 7 T. R. 433. 797* 


(37) ** It appears probable enough, upon looking into the case"' 
of Stowell V. Lord ^ouch, Plowd. 355. b. that the word death wag, 
introduced to obviate the difficulty, which had arisen in that 
case, Upon the construction of the statute of fines, 4 H. 7* c. ^4. 
for want of that word.” Per Lawrence, J. in Doe v. Jesson* 
6 East's R. 65. 

(^8) This clause gives to theparty^ to whom a right of entry 
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. The plaintiff must prove either actual possession or a right 
of entry within twenty years, or account for the want of it ; 
for by virtue of this statute, an uninterrupted adverse*' pos- 
session for twenty years (except in cases which fall \yithin 
the clause of exception) operates as a descent or a discontl- 
huance which tolls ehtlry. Hence, the defendant may take 
advantage of this statute on the general issue. , 

Where the defendant has the legal title and is in posses- 
sion*, he may defend himself upon his title, altnough 20 
years have run against him before he took possession, such 
20 years possession not being the possession of the lessor of 
the plaintiff. 

IMiis statute runs against the lord of a manor as well as 
against any other person™. Hence if a house, &c. be built 
on the waste, tlie lord should take care to have some entry 
made of it in his books and reserve some rent or service; 
otherwise he will lose his right. 

In like manner, if a common has been inclosed 20 years* 
the commoners’ right of entry is gone". 

It is to be observed, that the right or titie of entry within 
this statute, must be such as is accompanied by a right of pos- 
session®. A., seised in fee of an estate, made a lease for 
years, containing a clause of re-entry, in default of payment 
of the rent reserved, and afterwards devised the, estate to B. 
in fee* and died. From the death of A., until the expiration 


k.Salk. 4‘ji. 

1 Doe (1. Biirrough v. Kcadc, 8 Cast, 
353. 

in Gri^eliy v. Preston, Norfolk Sninm. 
Ass. 1728 . 1.d. Raymond, C.J. Sci-jt. 
Leeds's MS. 


n Cre,acli v. Wilnaot, Derby Sufom. 
Ass. 1752 - per Lee, C* J. Cited by 
Lawrence, J. in Hawke v. Bacon, 
S Taunt. 160 . 

o Doc d. Cook V. DanvcrSi 7 East, 
399- 


accrues, and who is under a disability at the time» ten years after 
the disability removed, notwithstanding the twenty years should 
have elapsed after his title first accrued ; and to the heir, the statute 
* gives ten years from the death of his ancestor, to whpm the right; 
first accrued during the period of disability, and who died under 
such disability; for foe word death refers te the death of' foe 
person to whom the right first accrued, and whose heir claimant 
js*; hence, where the ancestor died seised, leaving*ll' son and 
daughter, infants, stranger entered, the son died tmbin ag<^; it 
was holden, that the. daughter was entitled^only to ten years fre^ 
the death of her brother, to make her'entryj, 

* Doe T. Jesson, $ Basj[,'80. 
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of the lease, (a period of more than twenty years) C., the 
heir at law of A., received the rent from the lessee : during 
all whiclb time 3 ^ the devisee, did not take any steps to re- 
cover the poss^ion ; but within twenty ye^ars after the ex- 
piration of the lease, B. brought an ejectment ; thereupon 
it was objected that B.*s right of entry was barred by the 
statute : iBt,. By the non-receipt of rent by B. under the 
lease granted by the devisor for* more than twenty years, and 
an adverse enjoyment by C. of such rent during all that time; 
and 2 dly, By B. not having availed himself, for more than 
twenty years, of his right of entry under the proviso in the 
lease for non-payment of the rent. But the court overruled 
the objection, and held that B. was entitled to recover, ob- 
serving, that during the lease^H. could not have entered and 
supported the ejectment: and although a forfeiture were 
committed, yet B. was not obliged to enter. 

This statute does not run in any case, except where there 
is an actual ouster or disseisi^^ Hence, it is proper to con- 
sider \yhat acts amount to an ouster or disseisin: 

Taking the whole profits by one tenant in common is not 
any ejectment of the other**. 

.One tenant in common levying a firife of the whole, and 
taking the rents and profits afterwards without account for 
nearly five years, is no evidence from whence the jury should 
be directed (against the justice of the case) to find an ouster 
of his companion at the time of the fine levied'. The levying 
ojF the fine will be considered as rightfully and legally done, 
and intended to operate only on that share of the premises to 
which the party was lawfully entitled. 

So where one tenant in common had received rent for the 
whole of the premises’, and had not accounted for it to his 
companion for above twenty years, this was holden by the 
court not to be such an adverse possession as would bar the 
tenant in common, who had .been kept out of the rents, from 
maintaining an ejectment for an undivided moiety (39). It 

ft ' 

p Per Cur, in Reading v. Royston, r Peaceable v. Read, i East, sGs* 

Salk. 423 . 8 Fairclaiin ▼. Shackletnn, 5 Burr. 

41 - 1 lD8t. igp. b. 2 b 04 . 2 Bl R. 690. 


(39) Whifere one tenant"in common enters generally without his 
companion; H shall work an entry to the companion. Smalesv. 
lMe> Hob. 1 20. Where one parcener enters generally, and takes 
t^eprbfits, this shall be accounted in law the entry of them both, 
and not a divestment of the moiety of her sister. 1 lost. 243. b, 
,Set Doe v: Keen, 7 T. SB.d. 
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is to be observed, that in the preceding case it was not left to 
the jury to presume an actual ouster; consequently no ouster 
was found, but merely the facts as above stated. But in a 
case where it appeared*, that there had been for nt arly 40 
years sole and uninterrupted possession by one tenant in conw 
mon, without any claiifi by nis companion to a share of tltc 
rents and profits, and without any acknowledgment of his 
right by the other tenant in common, it wa§ holden to be a 
sufficient ground for a jury to presume '.-n actual ouster of the 
co-tenant, and consequently that the statute operated as a bar 
to a recovery in ejectment (40). 

So parceners and joint tenants cannot be disseised Iw their 
companions, except by an actual ouster". 

If there be tenant at sufferance*, and a stranger, not having 
any right to the land, make a lease to him by iudenture, ren- 
dering rent without putting the tenant by sufferance out of 
possession, and the tenant pay the rent to the stranger, that is 
not any disseisin to him who has the right. 

If a stranger receive of my tenant by voluntary payment^^, 
without coercion of distress, the rent due to me, that is a dis- 
seisin to me at my election. 

The possession of one joint tenant is the possession of the 
other, so as to prevent the operation of the statute®. 

Where two persons are in possession, the possession is 
judged in him who hath right®. 

A claim or entry, to prevent the operation of the statute 
must be on the land, unless there bo some special reason to 
the cont^ary^ 

t Doc < 1 . Fishery. Prosser, Cowp. 217. z Ford v. Grey, Salk. 2*S5. Bvt see 
a Hob. 120. 2 Taunt. 441 *. 

X Per Cur. in Prensou y. Sone, i Roll. * a Hob. 322. 

Abr. 6.59. (C) pi. 1 1. b Salk. 285 . 

y 1 Rol. Abv. 659. (C) pi. 8. 


(40) “There have been frequent disputes^. as to ho^ far the 
possession of one tenant in common shall be said to be the posses- 
sion of the other, and what acts of the ono shall amount to an ac- 
tual ouster of his companion. 1 think the only case in which the 
{^session of one tenant in conimon can be' said to be, the posses- 
sion of the other is^ where one holds possession at such^ and receives 
the rents and profits on account of hothm With respect to what 
acts will amount to an afetual ouster, if no actual ouster is prov^ 
yet it m^y be inferred from circumstances, which circumstance^ 
ai€ matter of evidence to be left to a jury,” Per Aston, J. S. C. 
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Andby stat* 4 Ann. c. 16. s. 16. An action must be com- 
snced within one year next after the making of the claim or 
try and prosecuted with effect ; otherwise the claim or eu- 
T will be of no avail. 

The stat, 21 Jac. c. 16. shall not be taken by construction®, * 
bar a man of his action, unless it be expressly found how 
D possession has been. 

If a mortgage is made for a collateral security, although 
3 mortgagee is not in possession for twenty years and more, 

!; if interest be paid on the bond, the statute shall not bar**. 


XI. Evidence. 

Eoidence on the Part of the Lessor of the Plaintijf.-^l^ nv^ 
rlence required to support an ejectment will vary according 
lie title of the lessor of the plaintiff. 

Devisee of a Term. — Where the lessor of the plaintiff* is 
isec of a term, he must pro*luce in evidence the i>robate 
the will, and prove the assent of the executor to the de- 
2 ®; for where a person devises, either specially or gene- 
y, goods or chattels, real or personal, and dies, the devisee 
[not take them without the assent of the executors, 

^essee for years devisecl the term to his executor for life^ 
dug 50/. to J. S., rein^ider to the lessor of the plaintiff, 
e executor dying, hi/ executrix entered upon the residue 
the lease and pos^sed herself of the term. An eject- 
iit having been b^ght, it was holdeii, that the executor 
k as executor, ara not as legatee ; and then the remainder 
r was not exerted, and that it was incurhbent on the re- 
inder man to /rove a special assent thereto, as to a legacy ; 
ereupon plamtiff proved payment of the 50/.; and that 
5 holden to b4 a sufficient assent, and the plaintiff’ recovered. 
Idministrator. — Where the lessor of the plaintiff’ claims 
5 as administrator, in strictness he ought to produce the 
ers oW^iiiijinistration under the seal of the ecclesiastical 

!r Holt, C.J. delivering Uie opi- f Young v. Holmes, Str. 70. Middle- 
mi of the court, Ld. Raym. S89. sex Sittings, B. R. Parker, C.J. 

*r Holt, C.J. Ld. Raym. 7.50. ^ 

Inst. 111. a. 


oL. ri. 


£ 
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court. But the original book of acts^ wherein the orders of 
the court for granting letters of administration are entered; 
or an examined copy*^ of the entry in that book ; or an ex- 
emplification^ of the letters of administration will also be; 
evidence. 

If the lessor of the plaintiff make title as assignee of a 
term from an administrator*', cum testamento annexo, an ex- 
emplification, though not in hese yet agreeably to the 
form of the ecclesiastical court, will be good evidence (41). 

CopyAoM.—If the plaintiff make title in the lessor as lord 
of a manor*, who has right by forfeiture of a copyhold, he 
ought to prove that his lessor is lord, and the defendant a 
copyholder; and that he committed a forfeiture : but the 
presentment of the forfeiture need not be proved, nor tin* 
entiy or seizure of the lord for the forfeiture. 

Tenant by ElegiL — Tenant by elegit must produce in evi- 
dence an examined copy of the judgment, of the writ of 
elegit taken out upon it, and the inquisition and return there- 
upon. 

Landlord.^ln ejectment by a landlord against his tenant* 
it will not be necessary for the landlord to give any evidence 
of his title anterior to the lease ; for the tenant will not bo 
permitted to imi)each the title of the person under whom lie 
came into possession. 

In ejectment upon a clause of re-entiy®, in a lease, for 
non-payment of rent against the assignee of the term, the 
lessor proved, by the subscribing*’ witness, the execution of 
the counterpart of the lease ; this was ruled to be sufficient 
proof of the holding upon the condition of re-entry in case 
of non-payment of rent, without producing the lease itself, 
or proving that notice had been given to the defendant to 
produce it (42). 


% Garrett ▼. Lister, i Lev. gs. Pease- 
lie's case, 1 Lev. lOl. Eldeii v. 
kcddcll, s East, Hi7. 
li Ray V. Clerk, Loudon Sitting, after 
H. T. i77r>. Lord Mansfidd, C. J. 
13 East, 


i Per Lord Hardwicke, C. J. in Kenip- 
ton V. Cross, Ca. T. H. I 08 . 
k Kemptou v. Cross, Ca. T. H. 109 . 

1 Peters d. Bp. of Winton v. Mills, 
per Tracy, Surrey, 1707. Bui. M. P. 
J07. 

m Roe V. Davis, 7 East, 363. 


(41) For the evidence necessary to establish a title by the heir, 
see Peake’s Evid. part 11 . chap. xiv. where this subject is treated 
with great perspicuity. For evidence on ejectment brought by 
devisee of land, see post tit. Statute of Frauds, s. 3. 

(49) It is sufficient to prove assignment of lease by subscribing 
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tn ejectment for a leasehold estate, the lessor of the plains 
'pranced the original lease, which was for a term of 
30 years, granted in the time of Queen Elizabeth ; and 
3 mesne assignment in the time of .King James, and then 
)ved possession in himself and those under whom he 
imed, for 70 years prior to the ejectment ; it was holden*, 
it the jury might be directed to presume all the mesne 
ignments. 

[n ejectment by landlord gainst tenant®, the landlord 
wed payment of rent and half a year’s notice to quit, 
t on tlie cross examination of the plaintilf’s witness, he 
s asked, whether tliere was not an agreement in writing 
itive to the holding of these lands ? to which he ‘answered, 
.t an agreement in writing relative to these l|mds was pro- 
ved at the last trial of this ejectmentjthis being the second 
il); but he did not know the contents of it: and then 
)ttier witness was called, who proved that he had seen the 
ae paper in the hands of Sir M. Wood’s attorney, on the 
ae morning (i. e. of this trial). Whereupon it was ob- 
ted on the part of the defendant, that no parol evidence 
the tenancy could be given, when it appeared that there 
s an agreement in writing concerning it; and it did not 
)ear that the landlord had any right to determine the te- 
icy in the manner he had done. Lord Ellenborough, C* J. 
:here were any writing relative to this holding, in the pos- 
sion of the landlord, the defendant ought to have given 
ii a regular notice to produce it ; otherwise, in this colla- 
a 1 way, he \vould get the whole benefit of it, without giv- 
such a notice ; when, if notice had been given, and the 
Dcr were produced, it might not support the objection. 
>w can we say that the plaintift’ ought to have been non- 
ted for want of giving the best evidence of the tenancy, 
ess it appeared that there was other and better evidence of 
n an agreement in writing between the landlord and his 
ant, which the landlord kept back? Enough, at least, 
(ht to appear to shew that the paper not produced was 
ter evidence of the terms of the tenancy than the evidence 

ich was received ; but it did not appear that it was an 
• 

ar1 d. Goodwin v. Baxter, 9 *81. R. o Doe d. Sir M. Wood v. Morris, 18 
>98.- Bast, 237- 


less, without calling the subscribing witness to the original 
e. Nash v. Turner, 1 Esp. N. P. C. 217. per Kenyon, C. J. 
his case, the assignment was by indorsement. 

£g 
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upfreemerit between these parties, or that it was an existing 
Jigreeiiieiit at this time: it niiglit have been an agreement 
between the defemlant and his former landlord; or it might 
have related to a former period (d* the tenanry. I’he witiu ss 
did not prolcHS to know any thing of the c ontents of the 
paper, only that it was au agreement relative to the lauds in 
jjjuestlon. 

In (Jeetmerit against a bailiff, the tenant in possc^ssion is 
not eompetent to prove that the witness, and ru;l the defend- 
ant, is t!ie possessor of the land**. 

Lcqilimnrif. — In this action, th(‘. legitimacy of the parties 
frequently comes in question. An opinion appooi*s to have 
prevailed at one time, that unless the husband w'as extra 
fli?iatiior mari^f^ that is, out of the kingdom, during all tlio 
lime of I he Wife’s going with child j access must be pre- 
sumed, and the child must b(‘ deemed legitimate'*. on 

examination of this doctrine., it was found unsatisfactory, 
and it is now holden% that n<Mi-uccess may he proved to 
bastardi/e tln^ issue, altliough it should appear, that the hus- 
band was within the kingdom during the period of gestation. 
So where the husliand, in the (‘ourse of nature, cannot have 
been the father of his wife’s child, ilie child is hy law a 
bastard, whcdior Uut husband be within ri'ach of access or 
tiot; as in tfie ease of a natural impossibility, the husband 
being within the age oj' puberty*; or disabled by bodily iu- 
lirmityh So where it was proved, that the husband had not 
access, until a rortiiight before the birth of the child, the 
child was atijiidgcd" to be illegitimate. 'I'heVife is a wit- 
iKss of iicci ssity, as to the fact of adulterous intercourse, 
because that lies within her own knowledge*, and slie is the 
only person who may be supposed privy to it, except the 
aililllcrer. 'rhi& case, therefore, affords an exception to the 
general rule, which prohibits the wife from being examined 
ngamst her husband in any matter affecting his interest or 
character. But wov-ueem must be proved by other tesiir 
monyy Ilian that of the wife, and this rule holds although 
the liuabaud be tlead^ 

• 

ir* 

a 

p Ddc <1. .foKi'is iiikIoUui's V. u R. v. 6 East, iq.j. 

X R.v. Rt’aiJing, Kep.T'.'iiip.narrl. 79. 

Qiit (11 V. Afurn-y. S>i]k. 1*23. R. v. Rooke, ] V* lU. a4u. and Amir. 

V iVisdudl V. P«ua»«Il, Sir. 905. R. 10. 

V. Sir. io;t). Rep. Temp, y K. v. Reading, Ur p. Temp. Itaril 79. 

11a. (iw .T/ij. aud Alldr. 9. R. v. Rooke, 1 Wils. a40. and Audi’, 

t i 11 t). 3 l». 10, 

t 1 Kol. A>m. 350. ^ited by Ld. Ellen- a R. ?. Kca, 11 Eaat, 132. 
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The presumption of legitimacy arising from the birth of 
a child during wedlock, the husband and wile not being 
proved to be impotent, and having opportunity of tu ct ss to 
each other during the period in which a child could be be- 
gotten and born in the course of natin*e, may he rebutted by 
circumstances'' inducing a contrary presumption*. 

'Fhe fact of the birtli of a child from a woman united to a 
man by lawful wedlock, is generally, by th(‘ law of England, 
prima facie evidence, that such child is legitimated Such 
primd facie evidence of legitimacy may always be lawfully 
rebutted by satisfactory evidence that such access did not 
tfike place between the husband and wife, as by the laws of 
nature is necessary, in order for the man to be in fact the 
father of the child^ The physical fact of impoteiicy," or of 
non-access, or of non-generating access, as the case may be, 
may always be lawfully proved by means of such l<*g:il e.vi- 
denec as is strictly admissible in every other case in which 
it is necessary, by the law of linglaial, that a physical fact 
be proved**. 

After proof given of such access of the husband and wifi\ 
by whiidi, aec'ording to the laws of nature, he might be the 
father of a child (by wliicb is to be understood |)roof of 
sexual intercourse between them) no evitlenee. can he re- 
ceived, except it tend to falsity the proof that such inter- 
course had taken place®. Such pr<^)of must he ngiilated by 
the same priiK^iples as arc applicable to the tstablishmeut of 
any other faeld 

In every ease where a child is born in lawful we dlock, the 
husbaiifl not being separated from his wife by a sentence of 
divorce, sexual intercourse is presumed to have taken place 
between the husband and wife*, until that presumption is en- 
countered by such evidence as proves to the satisfaction of 
those who are to decide the question, that such sexual inter- 
course did not take place at any time, when by such inter- 
course the husband could, according to the laws of nature, 
be the father of such child^. 

The presuhiption of the legitimacy of a child born in law- 
ful wedlock, the husband not being separated fronl his wife 
by a sentence of divorce, can be legally resisted only by 
evidence of such facts or circumstances, as arc sudieieiit to 

a Banbury Claim of Peerage, D. P. c Ih. 

2 May, isi i. Opinion of the jiidf^ea, d lb. 
b Banbury Claiui of Peerage, D. P. c lb. 

Opinion ofthejudges,!.! May, 1811. fib. 

This claim was diaallowed, D. P. g lb. S. C. 4 July, iSil. 

9 March, i8i3. 3 | Peera to 13. 
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prove, to the satisfaction of those who are to decide the 
question, that’ no sexual intercourse did take place between 
the husband and wife at any time, when by suqh intercourse 
the husband could, by the laws of nature, be the father of 
such cljild\ 

Where tlic legitimacy, pf a chilcl in such a case is disputed, 
on the i^round that the husband was nojt the father of such 
child, the question to be left to the jury is, w hether the hus- 
band was the father of such child ; and the evidence to prove 
that he was not the father, must be of such facts and circum- 
stances, as are sufficient to prove to the satisfaction of a 
jury, that no sexual intercourse took place between the hus- 
band and w ife at any time, when, by such lYitercourse the 
husband could, by the laws of nature," be the fathet of such 
child* {A3]. 

Mortgagee.-^hi ejc^ctment by a mortgagee, if the mort- 
gagor be in possession**, jnoof of the cj^ecution of the inort- 
gagci (le<‘ds by the subscribing witness, will be suflficient to 
support the inorlgagee’s title; but if a third person is in pos- 
session,* the mortgagee should also proves that such third 
person luis paid rent to, or otherwise acknowledged the title 
of the mortgagor. 

O O 

ejectment by a rector for a rectory*, it seems 
that it is not necessary for the plaintitl’to prove that he sub- 
serihed and [uiblicly lead the thirty-nine articles; for where 
any act is rccjuircil to be done, so that the party neglecting 
it would he guilty of a criminal neglect of duty in not hav- 
ing done it, thi* law presiiims the affirmative, and throws 
the burthen of pioving the contrary on the other side”. 
IJence wheie n [uv nendary brought ejectment for a house, 

ti Opinion of the juilt; 08 , S. C. 4 July, 111. R. 8.'>3. See alHo Willianui 
iHii. East Iiuliu Company, 3 KasCs R. 

I Ik 

k PoaU* \ r.via. Mj t. in Shcn-arcl’s caito, cited hy de Grey, C. 

I See Monk v. Uiitli'r, 1 Koll.Rop. S3. J.dt liverinif the opinion ofllieotiiiit 

m'i);;nii.ed in ComoU v. MUlmiik, ^2 in Eouell v. Milhank, 2 Bl. R- S53- 


( l;3) “ TIu; iioii-existeiicc of sexual intercourse, isgenerallx r\- 
presM'd hy the words “ non-H(*cess of the liushand to the wife," 
And we luidorstaixl those exprtssions as applied to the present 
question as meaning the same thing; because in one sense of tln^ 
wovvl “ uecesf*," the husbaiul nuiy lie said to have access to his 
wife being pi tltv same place j or in the same hovsCf and yet under 
circumstances such as inst4*ad of proving, tend to disprove, that 
any »i*\ual intercourse had taken place bet ecu them.” Remark 
of the judges. 
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belonging to his prebend, and was required to shew tint lie 
had performed the requisites necessary by law .to make him 
prebendary ; Wilmot J, held, that it ought to be presumed 
that he had performed them, until something appeared to 
the contrary. 

Ill addition to the proof of his title, the lessor of the 
plaintitr must, if the landlord be made defendant, prove his 
tenant or tenants in possession of the lands, &c. to which 
plaintiff makes title®; or if the tenant^ or tenants in posses* 
sion defend, the lessor of the plaintiff’ must prove Am or 
them in possession of the lands, &c. to which he makes title. 
But where the defendant comes in as landlord, to connect 
him with the premises to which the lessor of the plaintiff 
makes title, it is enough to shew that the declaration was 
served upon the tenant in possession of these premises or 
that landlord was in receipt of rents and profits**. 

N. A tenant in possession cannot be a witness to support 
bis own possession'. 

If a material witness for the defendant be made a co-de« 
fendant, he should suffer judgment by default (44). Where 
there are several demises of two persons, although the evi- 
dence shews the title to be exclusively in one of them, Ihe 
other cannot be compelled by the defendant to be. examined 
as a witness for him; because the lessor for the plaintiff’ in 
ejectment is substantially the plaintiff on the record*. 

The parish register, or an examined copy thereof, will be 
evidence to prove christenings, marriages, or burials. 

The original visitation books of heralds*, compiled when 
progresses were solemnly and regularly made into every 
part of the kingdom, to inquire into the state of families, 
and to register such marriages and descents, as were v<Ti- 
fied to them on oath, are allowed to be good evidence of 
{)cdigrees. 

n ^Smith v. Mann, i Wils. 320. Fenii q Fenn v. Cooke, 3 Camp. N.P.C. 
cl. Blanchard V. Wood, 1 Dos. & Pul. r Doe d. FomUt ▼. Williams, Cowp. 
573. 621. 

o Ciuodrigbt V. Rich, 7 T. R. 327. in > on the several demises of Peiv> 
which Doc d. Jesse V. Bacchus, Bui. trias and Thompson v. Granger, 3 
jN. P. 1 10. was overruled. Camp. N. P. C. 177. 

p Doe V. Alexander, a Camp. N. P. C. t Matthew v. Port, Comb. 63. 3 Bl. 
sib. Comm. c. 7. 11. 


( 44 ) One of two defendan.ts, who has suffered judgment by 
default, ma^ be called to prove the other defendant in possession. 
Doe d. Harrop v. Green, 4 Bkp. N. P. C. quee* and see 

Chapman v. Graves, 2 Camp* N. P. C. 333. n. 
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Although it is a general rule that hearsay evidence is not 
admissible, yet in some cases where a strict adherence to 
that rule would utterly prevent the party from establishing 
his case, the law sanctions a departure from it (45). Hence 
the declarations of the members of a family, anel, perhaps, 
of others living in habits of intimacy with them ( Id), are 
received in evidence as to pedigrees^; but evidence of what 
a rneri! stranger has said has ever been rejecte d in such cases. 

^i’hc luisban<l lias been considered as a member of the 
wife’s family within this exception “ ; and, coiwequenlly, his 
declarations as to the illegitimacy of his wife arc admissible 
in evidence. ' 

In the case of the Banbury claim of peerngc, D. P. S.'Id 
F('bruary, 180t), the counsel for the petitioner stated that lie 
W'oidd oHct in evi<lcnc() certain depositions taken upon a bill 
(seeking relief), tiled in the Court of (Jlianccry on the .Ofh of 
February, 16*40, by Edward, the eldest son oV the Jirst Earl 
of Banbury, an infant, by his next friend. 'J’his f vidi nee 
linving been objechd to, and Iho peunt argued, the following 
questions were proposed to the judges: 

I'pon the trial of an ejectment brought, hy E. f-. against 
G. ll., to recover the possession of an (slate, E. 1’., to prove 
that (’. D., from whom E. F. was lUscciuUd, was die legiti- 
mate son c>f A. B., ofVc re d in evidence a bill in Chancery, jiiir- 

t IVr LohI Krii^on, C.J. u VowtUs v. Voung^, 13 Ves 140. Lord 

well, 3 T. K. 72J. Lihkiiic C. 


(45) “ Uvav-uy t videuee to prove, who *\s my grand- 

fatiier, whi n lu- iinirried, what ehililrcii he hud, &e, of which it is 
not reiiMnna!)le to piesuiiic that i have belter evidence; so to prove 
that iny fatln r, mother, coudii, or other relation beyond the t-ea is 
(lead, and the ( omiiion rcpulation and belief of it in the family, 
gives ercilit to hiicli evidence/’ Cilb. L. Ev. 1 12. edit. 176 * 1 . Sit: 
algo Doe d. Banning v. Ch'iflin, 16 Fast, 2()3, where it was proved 
by one of the family, that many Mars before, a younger brother 
of the pe r. son last si'i zed had gone abroad, and ai cording to the 
repute of tlie family hail died, and timt witness huci never heaid in 
th<^ famlls of his having been nmriied. This was holden to be 
sutficient prinui facie evidence, that the party was dead without’ 
lawful iss^e. 

(46) In ejoclment between the Duke of Athol and Lord Ash- 
bun'ihain, i . 14 Ciio. 2. M:. I^harpe, who was attorney in the 
caii^« , was admitted to pio\» what IVir. W oithington (who happen- 
ed to die bci'ore the trial) liaci told him he knew uiid had heard in 
regard to the pedigree of the family. Oiib, L. Ev. 112. 
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Jjorting to have been liled by C. D. 150 years before that 
time by his next friend, such next friend therein stiling him- 
self the uncle of the infant for the purpose of perpetuating 
testimony of the fact that C. D. was the legitimate son of 
A. B., and which bill stated him to be sucli legitimate son 
(but no persons claiming to be heirs at law of A. B., if C. D. 
was illegitimate, were parties to the suit, the only defendant 
being a person allegetl to have held lands under a lease from 
A. B., reserving rent to A. B. and his heirs): and also offered 
in evidence depositions taken in the said cause ; some of them 
purporting to be made by persons stiling themselves relations 
of A*B.; others stiling themselves servants in his family; 
others stiling themselves to be medical persons attendant 
upon the family : and in their respective depositions SLaling 
facts, and declaring that C. D. was the legitimate son of 
A. B., and that he was in the family, of which they were 
respectively relations, servants, and medical attendants, re- 
puted so to be. 

1st question. Are the bill in equity, and the depositions 
respectively, or any, and which of them, to be received in 
the courts below, upon the trial of such ejcctuient ((i. H, 
not claiming or deriving, in liny manner, unde r either the 
plaintitf or defendant iu the said etiancery suit), either as 
evidence of facts therein j alU'ged, denied, orj di posed to, 
or as declarations respecting: pcdiiO'cc; and arc they, or any, 
and which of tliem, ('vldi iice to l;e re((‘ivi(l in the said 
cause, that the partu s liling the and inoking tlui di po- 
sitions, respectively sustained tlie cliaraetr va of uncle, rela- 
tions, servants, anil medical persons, wliicU llu'y describe 
themselves therein sustaining. 

Answer j(47). Neither the bill in equity, nor the deposi- 
tions, are fo be received in evidence iu the roiirts below, on 
the trial of the eject m(‘nt, eitlier as evidence of the facts 
therein [alleged, denied, or] deposed to, or as declarations 
respecline^ pedigree: neither are any of them evidence tliat 
the parties filing the bill, or making the depositions respec- 
tively sustaineil tlie characters of uncle, relations, servants, 
and medical persons, which they describe themselves (heivm 
sustaining. I’he judges further added, that it v/oiild not make 
any difference iu their opinion, if the bill, stated to have 
been fiiiul by C. D., by his next friend, had been a bill seek- 
ing relief. . 


(47) *rhe C. J. of C. B. delivered the opinion of the judges on 
the a 0th May, I8O9. 
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2nd question. Whether any bill in chancery can ever be 
r(!ceivc‘d as evidence in a court of law, to prove any facts 
cither alleged or denied in such bill? 

Answer. Generally speaking, a bill in chancery cannot 
be received as t vidence, in a court of law, to prove any fact 
either allcgeil or denied in such bill. But wliether any pos- 
sible ease iniglit be put which would form an exception to 
such general rule, the judges could not undertake to say. 

;jrd question. Whether depositions, taken in the Court of 
(Uianceiy, in consequence of a bill to perpetuate the testi- 
mony of ^witnesses, or otlicmdse, would be received in evi- 
dence to prove the facts sworn to, in the same way and to 
the same extent as if the sfime were sworn to at the trial of 
an ejectment by witnesses then produced ? 

Answer. Such depositions would not be received in evi- 
demee, in a court of law, in any cause in which the parties 
were not the same as in the cause in the Court of Chancery, 
or did not claim under some or one of such parties. 

If the (|nestion be, whether a certain manor be ancient 
rlemesuc or not, the trial shall be by Domesday Book, which 
will be inspeclul by the court*. 

In ejectment for the manor of ArtamJ', the defendant 
pleaded ancient demesne, and when Domesday Book was 
brought into court, would have j)roved, that it was anciently 
called Nettam, and that Ncttain appears by the book to be 
ancK'nt dcniosue; but he was not permitted to give such 
evidence ; for if lh(j naipe be varied, it ought to have been 
averred on the record. 

An ancient writing found among the court rolls of a 
manor, siatt'<l to be cx asserjsu omnium tenentiumy and proved 
to have been delivered dow'ii from steward to steward, is 
adniissible evidence, although not signed by any person, to 
j»rove tlio course of descent within the manor* — ^And the 
same rule hohls, with respect to an entry in the court rolls 
of a f)resentmcnt made by the homage of the customary 
mode of des< ont within the manor, although no instances be 
proved of any person having taken according to the mode of 
dt*HCcnt pointed out in the presentment*. 

Custom is of the very essence of a copyhold ; and if the 
custom be silent, the common law must regulate tile course 
of descent.— Cjpj^oms arc to be taken strictly and cannot be 


X IloYi. JS8. 

y (Gregory v, Witliers H. 28 Car. 3. 
Gilb. Kv. 44: 3 Kcb. fiSS. S.C. 


2 Dcnn d. Goodwin t. Spray, 1 T. R. 
4 ()b< 

a Roe d. Bcbec y. Parker, s T, R. tS- 
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extended by implication. — Hence where the custom is, that 
the eldest sister shall inherit, yet by that custom the eldest 
aunt or the eldest niece shall not inherit the land**. So if 
the custom be that the youngest son shall inherit, and a man 
ha^ issue two sons and dies, and the land descends to the 
younger son, who dies without issue, the e/dest son of the 
eldest brother shall have the land ; because the custom does 
not hold in the transversal line, but only in the lineal de-^ 
scent*. 

Evidence of reputation of the custom of a manor**, that, 
in default of sons, the eldest daughter, and, in default also 
of daughters, the eldest sister, and in case of the death of 
all, the descendants of the eldest daughter or sister respec- 
tively of the person last seised jshould take, is proper to be 
left to the jury of the existence of such a custom, as applied 
to a great nephew (the grandson of an eldest sister) of the 
person last seised ; although the instances in wivich it was 
proved to have been put in use extended no farther than 
those of eldest daughter and eldest sister, and the son of an 
eldest sister. The existence of such extended custom in 
adjacent manors seems to be no evidence of the custom in 
the particular manor. 

The premises were laid in the declaration to be in the parish 
of Famham, and at the trial were proved to be in the parish 
of Farnham Royal ; but it was not shewn by the defendant 
that there were two Farnhams. The variance v/as holden to 
be immaterial®. 

Evidence on the part of the Defendant, — ^If the defendant 
prove a title out of the lessor of the plaintiff, it is sufficient, 
though he have not any title himself ; but he ought to prove 
a subsisting title out of the lessor, for producing an ancient 
lease for 1000 years will not be* sufficient, unless he likewise 
prove possession, under such lease, within twenty years^ 
So if the defendant produce a mortgage deed, where the in- 
terest has not been paid, and the mortgagee never entered, 
it will not be sufficient to defeat the lessor, who claims under 
the mortgagor* ; because it will be presumed, that the money 
was paid at the day, and consequently, that it is not a sub- 
sisting title ; but if the defendant prove interest paid upon 
such mortage after the time of redemption, and within 
twenty years, it will be sufficient to nonsuit the plaintiff. 
No less time than twenty years will raise a presumption that 

b RatcUir ▼.Chajvmnn, 4 Leon. 243. , c Doc d Toilet v. Salter, 33 East, 9. 
c 1 Rol. Abr. 624. pi. 3. f Bull. N. P. uo. 

d Doc il. Foster and aootber v. Sisson, g Wilson v. Witlierby, per Holt, 

93 East, 62. Bull. N. P< 110. 
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a mortp:age term has been assigned or surrendered ; although 
the defendant neither proves that interest continues to be 
paid, nor In any way accounts for his possfession of the mort- 
gage deed**. 

The defendant profluced a mortgage for years*, by deed, 
from the plaintiff’s ancestor, upon which was an indorse- 
ment in luec verba^ Received of fvl. O. 500/ . on tlie within 
recited mortgage, and all interest due to this day ; and I 
“ d*> hereby release to the said M. O., and discharge the 
mon;.;agc*d premises from the said term of ‘,00 years.” 
On a case reserved, the court held, 1st, lliat these words 
amounted to a surrcjK'er of the term; ‘id, that such surren- 
der might be by note in waiting, without dt('d, by the statute 
of fmuds (Uf) Car. 2. c. 3. s. 3.) ; 3d, that a note in W'riting 
was not required to be stamped (48). 


Xll. I ^erdict — Judgment — Ejceciition. 


VerdicL — In an ejcciio finnae of a messuage*', if it be 
ibmul that a small part of tlie house is built, by encroach- 
ment, upon the laud of the planitilf, and not the residue, 
yet plaintiff shall recover for that parcel by the name of a 
inessuage. 

Upon trial at bar in an rjeclio firmic^y by a Jury from 
Kent, the decliiiai on was of a fourth part of a filth part; 
and the title of the plaintiff* was only to one-third of one- 
fourth of one- fifth, being only one-lliird of wdiat was declared 

h Doe V. Calvert, 5 Taunt. I/U. k c Roll. Abe. 704. 

I Fanner cl. Karl v. Rogers and an- 1 Able It (l.Gleiiliam v. Skinner, 1 Sidf. 
other, T. lyss. C. B. Bull. N. F, 110. 329. 

3 Wila. 36. S.C. 


(4S) So in Hodges v. Drakeford, 1 Bos. & Pul. N. R. 270. it 
was holdeti, that an assignment In writing, not undersea], indorsed 
oil a lease, did not require a stamp duty before the stat. 44 Geo. 3. 
c. 98. But now, by that statute, a deed or other instrument of 
nsNignment is made- subject to a stamp duty. The like provision 
lias been made by the last stamp act, CiOGeo. 3. c. 184. See Sche- 
dule, part 1. tit. Mortgage, 
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for. And it was said, that plaintiff could not have a verdict, 
because the verdict ought to a^ree with the declaration. But 
per car. I’he verdict may be taken arx-ording to the title. 

In ejectment, declaration was for a moiety of land of 
gavelkind tenure, in Kent®; and the question was, whether 
the lessor of the plaintiff could recover a third part of the 
land described, having claimed a moiety in tiic declaration ? 
Lord Mansfield C. J. “ The lessor of the plaintiff shall re- 
cover according to his title, and it is not any objection to his 
recovering what he has really a title to, tWat he has demanded 
more.” If an ejectment is brought for forty acres, plaiutiff 
may recover twenty acres'*. Denison, J. “ In ejectrnent, 
plaintiff generally declares for more than he hopes to recover. 
If he claims a messuage in the declaration, he may recover a 
moiety.” 

Judgment . — ^Theform of the judgment, after verdict for 
the plaintiff in ejex;tment on a single demise, is, “ that the 
plaintiff do recover his term aforesaid, yet to come and 
unexpired, of and in the. said tenements, With tlie appur- 
" tenances above-mentioned, whereof it has been found by 
** the jurors aforesaid, that the defendant is guilty of the 
trespass and ejectment aforesaid, and his damages aforc- 
** said, by the jurors aforesaid, in form aforesaid assessetl: 
“ and also — — to plaintiff at his request, for liis costs and 
“ charges aforesaid, by the court liere for an increase adjudg- 
“ ed, which said damages in the whole ainorunt to — — 

“ And let the said defendant be taken, &c,” 

Where the ejectment is brought on several demises, a 
slight alteration in the language of thi* preceding form will 
be necessary, in order to adapt it to the particular case. 

The court will make every possible intendment to support 
the judgment, A bare possibility of title, consistent with 
the judgment, will be sufficient. Hence, where in the de- 
claration two dejmises were alleg'cd for the same term®, both 
as to commencement and duration, by two different persons, 
of the srme premises; and the judgment was, “ that the 
plaintiff should recover his terms:'* it was objected, on 
error, that it was impossible the plaintiff could have a right 
to recover the two terms, according to the words of the 
declaration; because if A. demise to a man an (state for 
forty years, apd then B., at the same moment, demise the 


m Denn d.. Blirgesa V. Purvis, l Burr. Meredith v. Rand, 43 Elia. Dyer, 

326. and MSS. See Comb. ]Oi . J 15. b. pi. 67 - in mH**!?. S. P. ^ 

• See Gttif V. Rand, Cro. Elia, is and o Morres v. Barry, Str. iiso. l Vi'ila. 

2. S. C. 
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same estate to a man for forty years, it is impossible Iroth 
<!an have a right. But the court overruled the objection, 
observing, that it might be in rerum naturd, that the estate 
might have belonged to two joint tenants, who might have 
refused to concur in one lease, but each might have made a 
lease of the whole, which would opern.te as a lease of the 
moiety. So where the declaration in ejectment contained 
two demises', each of an undivided third of the same estate, 
for the same term, but by diOerent lessors ; and the judg- 
ment was, “ that tbe plaintiff should recover his said terms." 
It was objected, on error, that the judgment being for the 
recoveiy of two undivided thirds (under a title, explained 
by the facts disclosed by. the bill of exceptions, even in the 

{ )art8 stating the proof for the defendant in error, to be only 
or one undivided tliird, and confessed to be in fact to no 
greater extent,) was erroneous. But the court overruled the 
objection, observing, that this did not come before the court 
by special verdipt, but by bill of exceptions, consequently 
what other evidence was given besides that stated in the 
bill did not appear ; that it <li<l appear that a great deal of 
other evidence was given, and for any thing that appeared, 
there might be a title to another undivided third of the 
estate. 

Execution.-— It is usual for the plaintiff |to indemnify the 
sheriff, and then the sheriif gives the plaintiff execution of 
what he demands. If the plaintiff take out execution for 
more than the recovery warrants**, the court.will interpose in 
a summary way, and restore the tenant to the possession of 
such part aS was not recovered. 

If the execution be for twenty acres'’, the sheriff must 
give possession of twenty acres, according to the estimation 
of the county where the lands lie. 

It is at the election of the plaintifi’ whether the sheriff 
shall return the writ of kab. fac. pas. or not*. The court 
will not oblige the sheriff to return it, except at the instance 
of the plaintiff. But after possession has been given under 
the writ*, the plaintiff cannot sue out another writ, although 
he is disturbed by the same defendant, and though the she- 
riff have not returned the former writ; for an alias cannot 
issue after a writ is executed ; if it could, the plaintiff, by 
omitting to call on the sheriff to make his return to the 

p Roe V. Power, O.P.sBM.aad Pul. t I Rol. Rep. 430. l Rul. Abr SSfi. 

N. Jl. (H.)pl.4. 

I I Burr. 639. 9 Burr. 3673. Doe d. s Palm. S89. 

Saul V. Dawton, C. B. 3 Wile, 49. t Doe i. Pate v. Roc, i Tawnton’e H. 
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Writ, might retain the right of. .suing out a new hahere 
facias possessionem, as a remedy for any trespass which 
the same tenant might commit within twenty years next 
after tlie date of the judgment. 


XIII. WrU of Error, 

Bt stat. 16 & 17 Car; 2. c.8. s. 3. it is enacted, that “No 
“ execution shall be staid by writ of error upon any judg- 
“ ment, after verdict in ejectio firmae, unless the plaintid', in 
“ error, shall become bound in such reasonable sum as the 
“ court of error shall think fit, to pay the plaintiff in ejeci- 
“ ment, all such costs, damages, and sums of money, as 
“ shall be awarded upon, or after such judgment affirmed. 
“ discontinuance, or nonsuit had.” 

Although the words of the statute seem to require a re- 
cognizance by the plaintiff in error himself*, yet it has been 
holden, that the intention of the legislature will be satisfied 
by plaintiffs in error procuring responsible persons to cuter 
into the obligation required. 

By another clause* of the same statute, “ in case of af- 
“ firmance, discontinuance, or nonsuit, tlie courts are U> 

issue a writ to inquire as well of the mesne profits, as of 
“ the damages, by any Avaste committed, after the first judg- 
“ ment; and are thereupon to give judgment, and award 
'* execution for the same, and also for costs of suit.” 


XIV. In what Cases a Court of Equity will restrain 
the Party from bringing further Ejectments, 
by granting a perpetual Injunction. 

Where several verdicts had been obtained in ejectment, 
upon the same title, to the satisfaction of the court, a per- 
petual injunction was granted, in the case of Earl of Bath, 


u Keene v. Deardon, H Xast, 293* 


X %. 4. 
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infant, and others, v. Sherwin and others, D. P. 17th January, 
1709^, reversing the decree of Lord Chancellor Cowper. N. 
Lord Cowper and Lord Sommers were present in the House 
of Lords when this decree was reversed. 

After this reversal of Lord Cowper’s decree, it was usual 
to grant perpetual injunctions under the like circumstances, 
as was said by Baron Price, in the case of Barefoot v. Fr}% 
in the Court of J^xchequer. The case of Barefoot v. Fry® 
was determined by Eyre, C. B. and Price, Page, and Gilbert, 
barons, on the 20th oi February, 1723, in Serjeant’s Inn Hall, 
on a bill filed for a perpetual injunction to restrain defendant, 
Fry, from any further proceeding in ejectment, and to quiet 

i )laintift' iu Iiis possession. The defendant, having brought 
ive ejectments, had been nonsuited upon full evidence in 
three, and verdicts found for the lessor of the plaintiff in the 
other two. A perpetual injunction was granted, although it 
was said by Mr. Ward (defendant’s counsel), that courts of 
equity did not decree perpetual injunctions upon ejectments, 
and only upon an issue directed. Eyre, C. B. observed, that 
real actions could not be brought twice for the same thing, 
but now ejectments having been introduced in the place of 
real actions, a party might bring as many ejectments as he 
should think fit ; and this w^as a reason, why courts of equity 
should settle and quiet the rights of parti( s. 

In Harwood v. llolph, after three verdicts in ejectment, 
another ejectment was brought, in 1772, upon which a spe- 
cial verdict was found and argued in C. B. in Easter and 
Trinity Terms, 1773; and in IJil. T. 1774, judgment was 
given for the lessor of the plaintiff (3 Wils, 497. 2 Bl. 937. 
S. C.) and upon error brought in the Court of King’s Bench, 
the cauiio was argued there in I’rinity and Michaelmas term, 
1774, and the judgment of the court of C. B. was reversed 
(see (’owp. 87.); whereupon the lessors of the plaintiff 
brought;! writ of error in parliament, and on the 9th May, 
1775, the judgment of, the court of B. R. was affirmed. 
Upon a bill filed in the Court of. Chancery, a motion was 
made for a perpetual injunction, to restrain defendants from 
any further proceeding in ejectment, which was finally heard 
bl lore Ld. Bathurst, Ch. assisted by Sir Thomas Sewell, M. R. 
on the 13th June, 1770', when an order was made for a per- 
petual injunction. 

> This case w:is in T^eig^h- 217. Jpurnals H. of Lorils, % ol 2 1 . fa. 

toil V Do. M. 7 G.Str. 404 .aiBniief) 45 S. ’ 

P. F, ad, Mui'cli, 172U> 2 Bra. P. C. s Buiib. )5S ph 22s. 
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XV. Of the Action of Trespass for Mesne Profits, 

Although the judgment in ejectment is for the recovery 
nf damages, as well as of the term, yet, from the nature of 
the declaration in that action, such damages are necessarily 
confined to a compensation for the iiyury sustained by thV 
ejectment, which being fictitious, the Jainages must of course 
be nominal. For the real injury sustained by the plaintitV, 
viz. the perception of the mesne profits by the tenant in pos- 
session, the law has provided another remedy, namely, by 
an action of trespass, vi et artnis^ which may be brought by 
tlie lessor of the plaintiff in ejectment, either in his owli 
name, or in the name of the fictitious lessee (4f)) against the 
person in actual possession and trespassing; and in which the 
plaintift' may declare, not only for the loss of the mesne pro- 
fits, but also for the costs of the ejectment, where the case 
requires it, as after judgment in ejectment by default against 
the casual ejector. 'This action is local in its nature, and 
must be brought in the county where the lands lie. 

It was formerly doubted, whether an action for mesne 
profits could be brought, in the iiame of the fictitious lessee 
or nominal plaintiff in ejectment, after a judgment by de* 
fault against the casual ejector: but in the case of Aslin v. 
Parkin, 3 Burr. fiG5. Barnes, 473. 4to edit. S, C. it was deter- 
mined, that it might be so brought, as well as after a judg- 
ment upon a verdict, against the tenant in possession. 

'flic action for mesne profits may be brought by one tenant 
in common, who lias recovered in an action of ejectment by 
default, against his compeinion*. 

Evidence , — The evidence necessary to support this acljoii 
(after judgment, upon a verdict in ejectment against the 
tenant in possession, who has appeared Und confessed lease, 
entry, and ouster) is as follows ; an examined copy of the 
judgment in ejectment, and of the rule of court, to confess 
lease, entry, and ouster (50), proof of the length of time 
during v^iich the defendant has occupied, and of the value 

a Goodtitle y. Tombs, 3 Wils. ii8. 


(49) Wh«re the action is brought in the name of the fictitioiis 
lessee, the Court will, upon application, stay the proceedings, until 
security is given fpr answering the costs. Bull. N . P. 89* 

(50.) “ Where the judgment is had ag^iinst the tenant in posses- 
VOL. IX. T 
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of the me«nc profits, and of the costs of •executing the writ 
of possession, 

Where the judgment in ejectment has been by deftult 
against the casual ejector, and so no rule for the confession 
of lease, entry, and ouster, the plaintiff, in the action for 
mesne profits, ought to be prepared with an exainineil copy, 
not only of the Judgment, but of the writ of possession also; 
and the re turn of execution thereon, and proof of the costs 
in the ejectment, and in executing the writ of possession : 
proof of the value of the mesne profits will be required in 
thia c^sc as in the former. 

llie judgment in ejectment will be conclusive evidence 
against the tenant in possession of the plaintiff’s title, from 
the day of demise laid in the declaration in ejectment; ct)n- 
sequentty in the action for mesne profits, it is* not necessary 
for the plaintilf to be prepared with proof of title, except 
where he seeks to recover profits antecedent to tlic day of 
the demise (.51), or brings liis action against a precedent oc- 
cupier** (52). 

b Decosta V. Atkins, Bull. N. P. 87. 


ilon, and the action of trespass brought against him, it seems suffi- 
cient to produce the judgirn!nt wllhout proving the writ of posses- 
sion executed, because by entering into the rule to confess, the de- 
fendant is estopped both as to tlie lessor and the IcSsee, so that 
either may imuntain trespass without proving an actual entry ; but 
where the judgment is had against the casual ejector, and so no 
rule entered into, tlie lessor shall not maintain trespass without 
»ii actual entry, and therefore ought to prove the writ of possession 
executed.” Timip v. Fry, loram Blencowe, J. II W. 3. MSS. 
Bull. N. P. 87. Northevou v. Bowler, at Exon. Ass. Button v. Box, 
corain Abney, J. Oxford Sumni. Ass. 1742. S. P. Notwithstand- 
ing tJie distinction taken in the preceding case, it may be prudent, 
in general, to be prepared with an examined copy "of the writ of 
possession and return of execution. But N. If the plaintiff has 
been let into possession by the defendant, that will supersede the 
necessity of proving that the writ of possession has-been exe- 
cuted. Per Ellenborough, C. J. in Calvert v. Horsfall, 4 Esi>. 
N.P.C. 1()7. . 

(.51) These profits are seldom the object of litigation, because 
the demise and ouster, in ejectment, are generally laid soon after 
the time when lessor’s title accrued, Run. Eject. 438. N. Where 
an entry has been made to avoid a fine, the party so avoiding the 
tine cannot lay bis demise in ejectment, or recover the profits that 
accrued, before such entry. Compere V. Hicks, 7 T. 11. 727 . 

(52) In these cases the action should be brought in the name of 
the lessor of the plaintiff. 
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'rhe general issue in this action is, Not guilty. 

If the plaintiff declares, against the defendant, for having 
taken the mesne profits for a longer period of time than six 
years, before action brought, the defendant may plead the 
statute of limitations, viz. not guilty within six years before 
the commencement of the suit, and thereby protect himself 
from all but six y<}ars. 

1 ’his action,being for the recovery of damages®, which are 
uncertain, the bankruptcy of the defendant cannot be pleaded 
111 bar. 

A judgment, recovered in ejectment against the wife^, can- 
not be given in (nddence in an action against the husband and 
wihi, for the mesne profits. 

If the plaintiff recover less than forty shillings damages*, 
and the .fudge does not certify that the title came in ques- 
tion, the plaintiff will not be entitled to any more costs than 
<laniages. 

<•. fiooUlltle V. North, Doiifif. e Dee v. Davies, () T. K. 

d D<’nu V. Whittt ami wife, 7 T It. 11 a. 
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CPIAP. XIX. 

EXECUTORS AND ADMINISTRATORS. 


I. Of Bona Notabilia. 

’ Hi Of the Nature of the Interest of an Executor or 
Administrator in the Estate of the Deceased. 
In what Cases it is transmissible ; and where 


an Administration de bonis non is necessary. 

III. Of limited or temporary Administrations. 

I V. Of an Executor de son Tort. 

V. Of the Disposition of the Estate of the Deceased, 

and of the Order in which such Disposition 
ought to be made. 

VI. Of Admission of Assets. 

VII. Of Actions by Executors and Administrators. 

VIII. OfAcliotisagainst Executors and Administrators. 

IX. Of the Pleadings; and herein of the Right of 
Retainer — Evidence — Costs — Judgment. 


I. Of Bona Notabilia. 

Bt the 92d canon, (1) “ If a trotator or intestate dies in 
'* one diocese, and has, at the time of Uis death, goods or 


(1) This aqd the following will be found among the canons made 
by the clergy in a con vocatipn, holden in the first year of the reign 
.of King Jai^ the First, t>. 1603. They received the royal 
assent, but wire not eanfirmei by parliament. Hence it was holden 
ni Middleton r. Crofts, Str. lOiSG. that the canons of l603 did not 
propria vigote bind the laity. 
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good debts to the value of five pounds, in any other dio- 
** cese or peculiar jurisdiction, within the same province, the 
** probate of the will, or granting letters of administration, 
‘‘ belongs to the prerogative court of the archbishop of that 
province; and every probate or administration, not so 
granted, is declared Void ; with this proviso, that if any 
“ rnaii die \n.itinere^ the goods he has about iiim at that 
“ time IShall not cause his will or administration to be liable 
to the prerogative court.*" 

And by the 93d canon, ** goods in difierent dioceses, unless 
“ of the value of five pounds, shall not be accounted bona 
‘‘ notabilia (2);’* with this proviso, “ that this shall npt pre- 
“ judipe^thpse dioceses, where, by custom or composition, 
“ bona n^otdhilia arc rated at a greater sum.** 

Where there are bona notabilia^ ^ in one diocese of Canter- 
bury and one of York, the bishop of each diocese must grant 
an administration. 

Where in two dioceses of Canterbury'*, and two of York, 
there must be two prerogative admihistValjons. 

It appears fitim the 92d canon, before stated, that if an 
ordinary of a diocese commits admijiistration, wlien the party 
has bona notabilia in difierent dioceses, sucli administration 
is merely void ; and it was so decidcfl according to Moor, 
145. in 19 liliz. (3). 

I 

a Burstoii v. Uidlcy, Salk. 39. b Per Cur. iW 


(2) “ It seems, that this canon has changed the law, if that were 
otherwise before, inasmuch as the granting of ud ministration belongs 
to the ecclesiastical law, and our law only takes notice of their law 
in this ; and therefore they ina)^ alter it at their pleasure.” 1 Rolle’s 
Abr. gop. Executors, (I.) pi, 5. But see the preceding note. 

(3) The name of tlie case is not mentioned in Moor; but there 
is a case in 2 Leon. 155. by the name of Dunne’s case of this year, 
and on this point; from which it appears, that the court were di- 
vided in opinion ; But Sir Edward Cokfe, in .5 Hep. 30. a* Jays 
down the po.sition agreeably with the decision mentioned in Moore; 
and Holt, C. J- in Blackborough v. Davis, Salk. 38. I P. Wins. 
43. S. C. speaking of administration granted to a wrong person, 
says,'“ It is not void, as where administration is granted in a wrong 
diocese^ but only voidable.’* So Weston, Baron, in Bull. N. P. 
141. ** Where administration is granted in a wtong-diocese it is 
void; where to a wrong persQii voidable.’* So per Lord Maccles- 
field, Ch. in Comber’s case, l.P. Wms. 757 j 7^8. (where a question 
arose upon the validity of a probate granted by the archdeacon of 
Surrey, the testator having died possessed of bonanotabilia in two 
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But where A*, had goods ouly in one inferior diocese, 
and the metropolitan of the same province, pretending that 
he had bona notahilia in several dioceses, granted adminis- 
tration; it was adjudged, that the administration was only 
voidable by sentence, and the reason assigned for this in 
/f Rep. 20 b. (where this case is cited) is, that the metropo- 
litan has jurisdiction over all the dioceses within his province. 

Goods of the value of five pounds in one diocese', and a 
lease for years of the same value in another diocese of the 
same province, though a chattel real, make bona notabiliOy 
and require a prerogative administration. 

Judgments are bona notahilia at the place where they are 
recorded*. 

Debts by specialty are bona notahilia not at the place 
where the securities were made^ nor where the tcstalor or 
intestate died^, but at the place where the securities are at 
the death of the testator or intestate. 

Hence if a man becomes hound in an oldigation in I.on- 
don**, and dies intestate in Devon, and there hath the ob- 
ligation at the time of his death, administration ought to be 
granted by the bishop of Fxon, where the obligation was at 
his death, and not by the bishop of London, where the ob- 
ligation was made ; for the debt shall be accounted goods 
as to the granting the administration, where the deed was at 
his death, and not where it was made. * 

But simple contract debts, as debts due oh bills of ex- 

c Vecre V. J«olfen«9, Moor, 145. Nctl- h Limn v. Dotlson, adjndgpcl in yn 
ham’s roarjSUop. 135. a. S.P. agreed. action brought 'by administrator in 

d 1 Itbi. Abr. 909. (U) pi. 1. London, supposing tbc obligation 

e Adams v. Savage, l.d. Raym. 855. to be there made, and shewed the 
agi fed in (!oldv. Strode, .'artb. 149. administration to , be granted by 

Doon V. Hayman, L. 6 G. u. B. R. bihbop of Lxeter j and on demurrer 

MSS. S. P. Anon, s Mod. S44. to dcclaiation, judgment for plain- 

f Lunn V. Dodson, po^. tifl*. Affirmed on error, M. j 5 Car. 

g Byron v. Byron, Cro. £liz. (47*2) 1 Rol. Abr. 908. ^G) pi. 4. 

dioceses within the province of Canterburj-,) if this had been an 
administration granted by the ai'chdeacon or ordinary, where there 
were bona notabilia/m divers dioceses, the administration had been 
merely void ; for the administrator receives hi's right entirely from 
the administration ; but the right of the eAieutor is derived from 
the and not the probate, as appears froiti ah executor’s having 
power to release or assign any part of the personal estate before 
probate ; and a defendant at law cannot plead to any action brought 
by an executor, th^t the plaintiff has nbt proved the will, though it 
is true lie may demur, if the plaintiff does not in his declaration 
shew the probate.’* 
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change*, &c. follow the person of the debtor, and the will 
must be proved, or administration granted in thdt place 
where the debtor resided^ at the time of the death of the 
testator or intestatei. 

In indebitatus assumpsit by an administrator^, for goods 
sold and delivered by the intestate, on administration 
committed by the archdeacon of Berkshire, the defendant 
pleaded in bar, that he, the defendant, at the time of the death 
of the intestate,, was an inhabitant and resiant in the city of 
Oxford, which was within the 'diocese of Oxford, and that 
the archdeaconry and whole county of Berks were within 
the diocese of Salisbury. On special demurrer, because it 
did not appear that the defendant was not an inhabitant With- 
in the diocese of Salisbury, the court overruled the demurrer, 
and adjudged the plea to be good (4). 

In debt by an administrator*, it appeared that the letters 
of administration were granted by the bishop of Bristol, 
rica, that the plaintiff’s intestate died on the high sea out of 
the jurisdiction of the bishop of Bristol, and that therefore 
the letters of. administration werci void. Un demurrer, it 
w^as holden, that the letters of administration were good ; for 
the right of granting them is not founded upon the dying of 
an intestate within a diocese, but upon liis leaving goods 
tiierein. 

By stat. 55 Geo. 3. c. 184. s. 37. Persons administering 
“ personal estates, without obtaining probate or letters of ad- 
“ niiiiistration within six calendar months after the death, 
or within two calendar months after termination of suit, if 
“ there be any, which shall not be ended within four calendar 
months after the death, shall forfeit the sum of 100/., and 
10 per cent, on the duty.” 

‘ i Vconians v. Bradshaw, Carth. 3/3, 4. 1 Griffith v. Griffith, Say. R. 83. 

k HilWardv. Cox, Salk. 37. 


( 4 ) There is evidently mistake in Salkeld’s report of this case 
The pleadings are stated iu the text as they appeared on the record, 
a copy of which ' will be found at the eiiB of Salkeld’s Reports, 
p. 747. See also this case ex relatione M’ri Jacob, Ld. Kay in. 562. 
where it is said, that Northey took exception to the plea, because 
the defendant did not traverse his residence in Berks within the 
peculiar. Holt,, C. J. If the dfehtbr. has two houses, in several 
dioceses, and at the, time of the death of the debtee and cominissioti 
of administration, is inhabitant and resident at one of the houses, 
that will exclude the jurisdiction bi the ordiriaiy of the diocese, in 
which the other house stood.*’ Judgnfeht for defendant. 

* See Griffith v. Griffith, Say. R. 83. where this mistake is noticed by Lee, C. J. 
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11 . Of the Nature of the Interest of an Executor of 
jidntinistrator in the Estate of the Deceased— 
In what Cases it is transmissible; and where' an 
Admituslration de boms non is necessary. 

Executors or administrators so entirely represent the 

K rsonal estate cS the testator or intestate”, that they are 
blc to tlie payment of all debts, covenants, &c. of the 
deceased, as far as the assets which have come to their hands 
will extend to pay (.5). 

The exccMtors® more actually represent the person of the 
testator, than the heir does the person of the ancestor ; for 
if a man bind himself, bis executors are bound though they 
are not named ; but the heir is uot bound, unless he be ex- 
pressly named. 

Executors may release®, or take a release', Ix-fore probate 
(6), if they prove afterwards. So exec’utors may commence 
an action before probate^, and it is sufficient if at the time 
of declaring they produce in court the letters testamen- 
tary (7). 

m 1 Inst. S09. a. b. p 1 Rol. Abr. 917. (A) pi. 1 . Plowd. 

11 1 lust. 299 b. 28l.a. N. P 

o 1 Inst. 299. n. q 1 Rol. Abr. 297. (A) pi. 2. 


(5) ** It is a maxim and principle, that on executor, where no 
deiault is in him, shall not be^bouAd to pay more for his t^tator 
than hiH goods amount unto.” Went. Oih £xe. c. 13. 

'(6) Before probate and before any seizure, the law adjudges the 
property of the goods of the testator in the executors. Hence if 
any person takes the goods of the testator before the executnrh have 
seized them, the executors shall have an action of trespass or re- 
plevin; by Walsh# J.^and Dyer, C. J- Plowd. 361. a. So if a 
man die possessecl of goods, and a stranger takes and converts them 
to his own use, and afterwards administration is granted to J. S. ; 
this administration shall relate to the death of the testator, so that 
J. S. may maintain trover for the conversion before administration 
granted to him. 2 Roll. Abr. 399. (A) pi. U 

(7) So where att executor, lie^re probate# files a bill in a court 
of equity, and afterward proves the will# such subsequent probate 


* 2 Inst 09s. 
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Each executor has the entire controul of the |jcrsonal 
estate of the testator, may rcleiise, or pay a debt, or transfer 
any part of the testator's property, ■without the concurrence 
of the other executor'. Apu it seems, that ,the same rule 
holds with respect to administrators* (8). 

If twm have a lease for years as executors, and one sells 
the whole, this shall bind the other; and the whole shall 
pass; for eiuih had the entire power of dis))osiiig; of the 
whole, both being possessed in the right of their testator*. 

So if one dispose of all the goods of the testator withoot 
the other". 

As an executor is not entitled in his own right, bdf in 
auter drmt\ to the property of the deceased, the goods of 


r Per Sir J. Strange, M. R. 9 Vei. 967. . ' u Djrer, 9S. b. in iiiarg. 

s Willand v. fiee tiot« (q). x s In$L 

t Punncl V. Feiin, | Rol. Abr. 924. (O) 
pi. i.Goiildsb. 165 .S.,C. 


makes the will good. Per Talbot, C. 3 P, Wins. 351, So where 
plaintiffs, alter bill iiled, took out letters of administration, niid 
charged the same by way of amendment to the bill, having uh- 
tained an order for such amendment, it was holdeii good ; for the 
lottera of administration, when granted, relate to the time of the 
death of the intestate, Humphreys v. Humphreys, 0 ,P, Wins. 351. 

(8) Tn Willand v. Fenn, E, 11 G. 2. B. R. MSB. a question 
arose, whether the release of one administrator would bind his 
companion? The case was argued in E. U G. 2. when the court, 
enteitairiing doubts, directed a second argument. The second ar- 
gument was heard Trin, 11 & 12 G. 2. wnen Lee, C. J. expressed 
a strong opinion in favour of the affirmative, observing, that it was 
extremely difficult to form a distinction between executors and ad- 
ministrators upon any reasonable foundation ; and that although it 
had not ever been determined at law, that the administration sur- 
vived, yet having been so determined in equity, in Adams v. 
Buckland, 2 Vern. 514. and by Lord Talbot in the case of Hud- 
son V. Hudson, he thought those authorities were so strong, that 
they ought not to be departed from. The other judges were in- 
clined to the same opinion, but as the case was new, and of general 
consequence, th^ ordered it to he argued again. Accormng to 
Sir J. Strange, SL R. in J^omb v« Harwood, 2 Yes. 2G7. the case 
was decided in the affirmative after the third argument; but, from 
a MiS. note in my possesnon, it appears to have been compromised 
before the third argument took plg^. In Mr, ?• GundryS MS. 
note, 13 Gundr. 256, it is said to hove been adjudged for defend- 
ant ; that is, that the release of one administrator did hind his 
companion. 



780 


EXECUTOR* 


a tiestator, in the hands of his executor, cannot be seized 
execution for the proper debt of the executor^ (9). if 
an executrix use the goods of her testator as her own, and 
afterwards mariy, and then the goods are treated as the r^oods 
of the husbaind, they may be taken in execution for the hus- 
band's debt*. Executors and administrators have a Jorot 
interest in the estate of the deceased. Hence, if there are 
two or more executors* or administrators**, and one or n.ore 
of. them die, the administration of the estate of the ih 4 1 ased 
belongs to the survivor or survivors; and it seems, that an 
action may be brought by a suiwiving administrator without 
pr9curing a new grant of letters of administration®. 

A probate, as long as it remains unrepealed**, cannot be 
impeached in the temporal courts.. Hence, pajunent tf 
money to an executor, who has obtained prol>ate of a iorgecl 
will, is a discharge to the debtor of the intestate ; although 
the probate be afterwards declared null, and administrafioii 
be granted to the intestate’s next of kin ; for the law wili not 
compel a person to pay a sum of money a second time, which 
he has once paid under the sanction of a court having com- 
petent jurisdiction (10). 

In an action of indebitatus* assumpsit^ ^ brought by the 
plaintiff, as executor of J. Sr deceased, for money due to the 
testator, but received by the defendant, after the testator’s 
f*death, it appeared in evidence, that before the will was 
found, admhiistration had been granted, and that the admi- 
nistrator bad made a warrant of attorney to the defendant to 

y Farr v. Newman, 4 T. R. 6 ai. Bui- cites Rastal, 560. which was reple- 

ler, J. dinaentiente. viti by a surviving administrator, 

z Quick V. Stuiiies, 1 Bos. and Pul. 293. hut no judgment, 

a 3 Atk. 510 . d Alien v. Dyndas, 3 T. R. 125 . 

b Hudson v. Hudson, Ca. T.Talb. 127. 6 Pond v. Underwood, Per Holt, C. J. 

Adams V. Bucklaiid, 2 Vern. 514 . London sittisgs, M. 1705. Ld. 
c Per Sir J. Strauge, hKR. 2 Ves. 2(}8. Kaym. 121O. 


(9) “ If an executor become bankrupt, the commissioners can- 
not seize the specific effect of his testator,” Per Lord Manstield, 
C« J. 3 Burr. J369. 

(10) In like manner, it is no defence to an action for a debt due, 
that the plaintiff is a trader, and has committed an act of bank- 
ruptcy, of which the defendant had notice, no commission having 
issued nor proceedings had for that purpose; fcr though voluntary 
payments under such circumstances are not protected, yet pay- 
ments enforced by coercion of law ate valid against the assignees, 
in case any commission should afterwards be taken out. Foster v. 
Allanson, 2 T. R. 479* 
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receive tlie money, 'which he had done accordingly, and had 
paid it over to the administrator without notice of the will. 
Holt, C. J. was of Opinion, that although all acts done by an 
administrator where there is a will, are void, and conse- 
quently in this case an action might have bifeen maintained 
against the administrator, yet the defendant, having paid 
over the money without notice of the will,. was not lia- 
ble (11). 

In what Cases the Executor\s Interest is transmissible,--^ 
The interest vested in B., the sole executor named in thfc 
will of A., is (if B. has proved^ the will) transmissible to C. 
the executor of B. ; that is, the executor of an exectitor 
(having proved the will) is the executor or personal repre- 
sentative of the first testator*^. By 25 Edw. 3. stat. 5. c. 5, 
“ Executors of executors shall have actions of debts, ac- 
“ counts, and of goods carried away of the first testators ; 
and execution of statutes merchants, and recognizances, 
nrade in courts of record to first testator, in the same man-- 
“ ner as the first testator should have had if he were living ; 
‘‘ and the executors of executors shall answer to others for 
” as much as they have recovered of the goods of the first 
“ testators, as the first exdbutors should do, if they were 
living.” 

The executor of the administrator of A. is not the personal 
representative of A**; for the administrator of A. is merely 
the bfficer of the ordinary, in whom the deceased has not 
reposed any trust, and, therefore, on the death of such ad- 
ministrator, it results back to the ordinary to appoint another. 
Neither is the administrator of the executor of A. the per- 
sonal representative of A*. In these cases when the course 
of representation from executor to executor is interrupted 
by an intestacy, it becomes necessary that the ordinary should 
grant a new administration of the goods of the deceased, not 
administered by the former executor or administrator, as the 
case may be. Such administrator, usually termed an admi- 

f Hayton V. Wolfr, Cro. Jac. 6l4. h Brtf . Abr. tit. Akim. pi. 7* 
g Bni. Abr. tit. Admiiiittrafioii,'p1. 7 . i v. Andertou, Sty. 395 . 


( 1 1) Trevor, C. J. had ruled differently in Jacob v. Allen, Lon- 
don sitting, M. 2 Ann. Salk. 27-; but see Sadler v« Evans, 4 
Burr. 1980 , where Lord Mansfield, C. J. expressed his disappro- 
bation of the decision mjfacob v, Allen, and recognixed Pond v. 
Underwood. When the action for money had and received shall 
be brought against the principali and when against the agent, see 
ante, p. 8G. n. 38. 
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nistrator de bonis non, is the legal personal representative of 
the deceased. 

Where an Administrator de bonis non is necessary. shall 
here briefly enumerate the cases where an administration de 
bonis non is necessary. 

1. Where the executor of the deceaserl having proved the, 
will* dies intestate. 

N. If an executor die before probate'', although he should 
have administered part of the personal estate of the testator, 
an immediate administration must be granted. 

sl Where there are several executors, and the surviving 
executor, having proved the will, dies intestate'. 

3. Where an administrator dies before he has administered 
the whole personal estate of the deceased. 

In an assumpsit by an administrator de bonis non’’, the pro- 
mise was allegetl in the declaration to have been made to 
J. 11. the first arlministrator of the intestate, without stating 
any promise to the plaintiff. After verdict for the plaintiff, 
an exception was taken in arrest of judgment, that it was 
not sufficient to allege the promise made to the former ad- 
ministrator, between whom and the plaintiff there was not 
any privity ; and that it ought to have appeared on the re- 
cord, that the promise was made either to the intestate or 
the plaintiff. Kenyon, C. J. and A slihurst, J. refused to grant 
a rule to shew cause, observing, that there was a privity of 
estate in law, between the former administrator, from whom 
the plaintiff deduced his title, and the plaintiff. 

Stat, VI Car. 2. r. 8. made perpetnnl by stat. I Jac. 2. c. 17, 
s. 5.—~' Where any judgment after a verdict shall be had, by 
“ or in the name of any executor or administrator, in such 
“ case an administrator de bonis non may sue forth a scire 
“ facias, and take execution upon such judgment.” 

And it has been holden to be within the equity of this sta- 
tute, that an execution commenced by an administrator may 
be perfected by an administrator de bonis «o«". 

k Per Holt, C J. Salk. 305 . m Him t. Smith, 7 T. R. isa. 

I Bro. Ahr. Exeentme, pi. 149. n Clark v. Withers, Salk. 833 . 



EXECin'OR. 


7»3 


111 . Of limked or temporary Adnwmtrations. 

1. During the Minority of Executor. — An in&nt, however 
yoang, may be an executor; but administration shall bo 
granted to another during his minority At the common 
law, such administration determined as soon as the infant exe- 
cutor attained the age of seventeen years, for then the infant 
was considered as capable of administering. But now, by 
stat. 38 Geo. 3. c. 87. s. d. reciting, that inconveniences had 
arisen from granting probates to infants under the age of 
twenty-one, it is enacted, “ that where an infant is sole e^e- 

cutof, administration with the will annexed shall bo 
“ grant^'to the guardian, or such other person as the spiri- 
“ tual court shall think fit, until such infant shall attain the 
“ age of twenty-one years.” 

A general administrator, ratione minoris cetalis, shall not 
only have actions to recover debts and duties, but*may also 
graint leases*. 

An administrator, durante minori ntate, of an administra- 
tor may act and sue until the administrator he of the age of 
twenty-one years ^ ; for administrators are by the statute, and 
one is not a legal person in the eye of the law capable to act 
for another as trustee until twenty-one. 

2. During the absence of Executor beyond Sea.— When 
the executor, or next of kin, is out of the realm, administra- 
tion may be granted during his absence ( 13). 

In an action by a person, to whom such administration is 
granted, the absence of the executor in parts Ijeyond the seas 
'ought to be averred in the declaration. 

By stat. 38 Geo, 3. c. 87. s. 1. “ If at the expiration of 
“ twelve calendar months after the death of the testator, the 
“ executor, to whom probate has been granted, is residing 
“ out of the jurisdiction of the king’s courts, tlie Kcclesiai^- 

o 6 Rep. 67. b. p Frcke y. Thomas, Salk ap. 


(12) See the form of this administration in Prince’s case, 5 Rep. 

29. b. 

(13) In Clare v. Hedges, (said in 1 Lutw. 342. to have been 
adjudged in £• T. 3 W. & M. 13. R.) it was holden, that such ad- 
ministration was grantable by law ; and the case was put of the 
next of kin being in parts beyond the seas, in which case the dcfit 
due to the inte&tate might be lost, if such an administration could 
not be granted. 
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tical Court, which has granted thfc probate, may, upon tlir 
apprK*ation of any creditor, next of kin, or Ic^^atec, 
grounded on affidavit**, grant a special admiqintration' to 
such creditor* &c, for the purpose of being made a party 
to a bill in equity, to be exhibited against him anti to 
carry the decree into effect, and no further, or otlu'rwisc, 
** And by s. 4. the court of equity, in which the suit shall 
“ be depending, may appoint any person to collect the debts 
** clue to the estate, and give discharges for the same. I>ut, 
“ by s. 6. if the executor, capablfe of acting as such, shall 
return to, and reside within the jurisdiction of any of tlu* 
king’s courts, pending such suit, su(‘h executor shall Ik* 
made party to such suit; and the costs incurred by grant- 
iiig such administration, and by proceeding in such suit 
against such administrator, shall be paid by such person, 
•* or out of such fund, as the court shall diject.” 

'Fhc plaintiff, having taken out letters of administration ’^ 
according to the form prescribed by the preceding statute, 
and having been appointed by order of the Court df Chancery, 
in a suit instituted against him, to collect the debts of the 
deceased, brought an action to recover a debt due to the tes- 
tator: the d(*fen<lant pleade<l, that on a day prior to the com- 
mencement of the action, the executor, to whom probate of 
the will had been granted, died. On demurrer, the plea was 
holden bad by Rooke and Chambre, Js. ( Alvanley,. C. J. dw- 
sentiente): on the ground, that the authority of the special 
administration continued, until the appointment of a new re- 

J resentative, notwithstanding the death of the executor. Mr. 

. Chanibre observed*, that although this act was made for 
very beneficial purposes, yet many of its provisions had been 
framed with a very short-sighted view of legal consequences. 

3. Pendente lUe^ or pending Litigation , — ^When a suit is 
commenced in the Ecclesiastical Court, touching the validity 
of a will** or right of administration, an administration may 
lie granted pending the suit, and the person, to whom it is 
granted, may bring actions to recover debts due to the de- 
ceased, averring that the suit is still depending ; and such 
adininistnitor may be sued, inasmuch* as he is, for the time, 
complete administrator* (14). 

^ See llie form in llin Hccond section. Wma. 576. S. C. rAro^ized by Lord 
r S#*c the form iu third bcUiuti. Htirdwicke in Willi v. Rich, 2 Atk. 

« Tdjnton V. (laiiil.iy, j Dos. & Pul. 26. SS5, 

t a Boi. & Pul. .u. X Agreed in Impc ▼. Pitt, 2 Show. 69. 

w Wollaston v. Walkciv Sir. 917.9 P. 


(N) Administrations durante absetitia et minori atate are not 
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IV. Of an Executor de son Tort (15). 

An executor de son tort is a person who, without any au- 
thority derived from the deceased or ordinary, does such acts 
as belonsj to tlie office of an executor or administrator (16). 
As to the acts which will render a person liable as executor 
de son tort it will be observed: 

1st. In the case of intestacy^ if a stranger takes the goods 
of the intestatp, and uses them, or sells^^ them, this will make 
such stranger an executor de son tort*. 

2dly. In the case of a will\ and a regular' appointment of 
an executor, who proves the will ; if a stranger takes the 

y Read's case, 5 Rep* 33. b. » 5 Rep* 34. a. 

z 2 T.R. 97. 


now to be controverted. How they came first to he allowed may 
be a question ; yet this is certain, that nothing can be affirmed of 
those administrations in respect of convenience or inconvenience, 
which may not as justly he attributed to an administration pendente 
tile. This administration gives no sort of property, but is only a 
kind of trust, and the administrator himself aceountahle to the 
executor, iii case the will be proved, or to the absolute iidiuiinhtra- 
tor, i\ it should be rejected.’’ Per Raymond, C. J . Page and Pm- 
byn, Js.; Lee, J. was of the iame opinion for allowing the adminis- 
trution ; but the ground of his opinion '►oemed to be this, that il 
did not appear to the court that there was any will, and therefore 
he thought the csfse was btrongei* in this than iii either of the otlier 
limited administrations ; becaus'e in them a will plainly afjjjears, 
but the execution thereof is suspended through the disability or 
the executor. In this, perhaps, there may not bi* any will, and 
then what injury can be done to the supposed executor.^ i he case 
of Frederick v.’flook, Carth. 153. having been cited, in wincli a 
distinction is taken between administrations pendente lite concern- 
ing a will, and administrations pendente Utc concerning the right 
of administration, and the latter only are said to be gcod, but the 
former void ; the court observed, that there was not ai,y judgment 
in Frederick v. Hook, the parties haying compromised the dispute. 
Wollaston V. Walker, Ml^b. 

(15) Upon this subject, sec Toller’s L«rw of Executors, B. 1. 

ch. !2. s. 2. , ' 

(16) ** The bare possession of goods shall not make a man exe- 
cutor own wrongs unless he undertakes to 

which an executor.only can lawfully do as to release the dems ol 
the testator, &c.” Per Vaughan, J. C. B. iu Garter v. Dee, Trim 
l681. Freem. 13. 
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goo4s, and* claiming to be executor^ pays debts, &-c. And in- 
termeddies as executor^ he may for sucli express ydministpa- 
tion, as execiltor, be charged as an executor de son tort, 
although there is another executor of right. But if, after 
the executor has proved the will, and ^ministered, a stran- 
ger takes any of ‘tW |E»oods, and, claiming them qs hi^ own, 
uses and disposes of them accordingly, this will not make 
him in construction of Jaw an executor de au?i to/t, because 
there is a rightful executor, who may be charged wiUi these 
goods so taxen from his possession, as assets, and to whom 
the stranger will be answerable hi trespass for taking the 
goods. 

3dly. In the case of a will, if a stranger takes the goods 
before the rightful executor has proved the wiH, or taken 
upon him the execution thereof, the stranger may be charged 
as an executor de son tort; for the rightful executor shall not 
be charged with any goods except those which came to ins 
hands after he had taken upon liim the charge of the will. 

If a creditor takes an absolute bill of sale of the goods of 
his debtor^, but agrees to leave them m his possesvsion for a 
limited time, and in the mean time the debtor dies, where- 
upon the creditor sells the goods, he thereby becomes an 
executor de 6on toiL 

The slightest acts have been deemed sufficient to consti- 
tute an executor de son tort* (17); as wheie a widow milked 
her late husband’s cows, she w as adjudged to be an executrix 
do son tort. But a single act of wrong in taking the goods 
of the intestate, though it may be sufficient to make the 
party an executor dc son tort, with respect to creditors who 
may cliusc to sue him in tliat diameter, yet will not give 
liim any right to letaiu them as against the lawful adminis- 
trator. 

In trover for a xjuantity of iron**, it appeared that the 
goods in question had been originally sold by the defendant 
to the intestate ; that, on his death, they not having beim 
paid for, on application to the intestate’s widow for that 
purpose, she delivered them back to the defendant in satis- 
faction of his demand^ No other acts weie stated to have 

b Edw^uls V Uhiibeii, 3 T. R. G37. A Mouatforil v. C^aon, 4 East, 441. 
c Dyer, i(5b b 111 inai;; 


(17) Tiie jury ate to determitic whether the acts are sufficiently 
proved ; hut the question, whether executor de son torty or not, rf 
a coiidusion of law. T, R. 9 D» 
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Wen done by the widow, to, shew that she had before taken 
u|^n herself to act as executrix. It was holde% that the 
plaintiff, as rightful administrator, was enticed to recover 
the value of the j^ods. > 

A pei-son Avho possesses himself of* the effects ‘of the dei 
I •eased®, under ‘the authority, aiin aa agent for, the rightful 
executor, cannot be charged as an executor de son tort. 

'Phe plaintiff having received a horse belonging to the 
inte8tatc^ from^ thjg defendant, in remuneration of services 
performed ai^ |he request of the defendant, hbout the funeral 
<>(' the intestfwet aiwwards ddiuinistcmd to the intcstatCj|^^md 
brought trover a^nst the defendant for the value of the 
horse, so received by himself before he became administrator. 
It was lioldcn by DolbeU and Kyres, Js. that the plaintiff, 
being a particeps criihinis in the very act he complained of, 
should not be permitted to recover ddoti it against the person 
with whom he had colluded. But Holt, C. J. was of a dif- 
ferent opinion, conceiving that in this case if a stranger, or 
third person, had taken out letters of administration, an 
action might have been maintained against the defendant by 
sueh an administrator for the recovery of the horse ; and here 
the plaintilf was a third person ; ^or beinij administrntor, he 
sued, and tvould recover, in the right of the intestate. 

An executor de sort' tort must be declared against as a 
rightflil executor*. 

See further on the subject of executor de son tort under 
sect. ix. post. tit. Pleadings ; and of the right of retaining. 


V. Of the Disposition of the Estate of the Deceased t 
and vf the Order in vchich such Disposition 
ought to be made. 

The order of payment, which ought to l)e obscrv'od by 
execu&rs and^niinistjrators iu the disposition of the estate 
of the deceased, is as follows : 

r Hall T. Elliot, Pcako'a N. t. C. f Whitrhailv Squire, Carth. 103 Salk. 
86. > 995. Skill. S74. $ Mod, S70* S. 

gYcIv 137- 

Cr 
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]. Funeral charges (18), expenses of probate, or taking 
out letters of a<lininistration\ 

2. Debts due to the king (19), by record (20), or speci- 
alty (21). 

3. Forfeiture for not burying in woollen*; debts due to 
the post-office, not exceeding ; debts due frdm an over- 
seer of the poor, by virtue of his office*. 

4. Debts by mortgage® ; by judgirjpnts in the Court of 
King’s Bench, Common Pleas, and Exchequer, doggeted (22) 
aepording to the directions of stat. 4 & 3-W; M. c. 30; 
by judgment in other courts of record ; by deftfees in courts 
of equity" ; (23) according to their respective priorities. 

5. Recognisances at common law ; statutes merchant and 
staple^ ; and recognisances in the nature of statutes staple, 
pursuant to stat. 23 H. 8i.c. 0. (24). 

6. Arrears of rent due at the death of the testator or in- 
testate, either on a parol lease (25) or lease by deed (26); 
debts by specialty, as bonds (27 ) ; damages upon covenants 
broken (28), &c. 

7. Debts by simple contract, as bills of exchange (29), 
promissory notes, &c. 

8. Legacies, &c. 


h I Roll. Ab. 916 . (S) pi. I. Dr. & 
Stud. Dial. 2. c. lo. 
i Stat. 30 Car. 2. c. 3. s. 4. 


k Stnt. 9 Aaii, c. lo. s. 3o. 
1 Stat. 7 G.2. 1 *. 3 s. 8 . 3. 


mSs^mmes v» Symonds, i Bro. P. C. 
66 . 

II Scarle v. Lane, 2 Vito. 88. 
o 4 R(‘p. .’>9 b. 6u a. i Rul. Abr. 923 . 
5 Rep.Sti b. 


(18) In strictness no funeral ex]nnises are allowed against a cre- 
ditor except for the coilin, ringing the bell, parson, clerk, and 
bearers’ fee ; but not for the pail or ornaments^ Per Holt, C. J. 
in Shelley’s case, Salk. 296 . The usual method is to allow 5 /. 

* Bull. N. P* 1 43. This sum was allowed hy Lord Hardwicke, C. J. 
in Smith v. Davis, Middlesex Sittings after M. T. 10 G. 2 . MSS. 
But if there are ^ssets, the allowance shall be according to the 
estate and degree of the deceased. In Stagg v. Punter, 3 Aik. 
1 19. the testator having desired to be buried at a church JO miles 
distant, audit not being clear that there would be a deficiency, 
Lord JLlardwicke, C.^llowed 60 /. for funeral expenses. So in 
Offley V. OfBey, Free. Ch. 2 b. O'OO/. were allowed in respect of 
the testator’s quality 1 and his having been buried in his own 
country. - . - . . 

(V 9 ) See the not^s from ( 19 ) to ( 29 ) in the following pages. 
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(19) The kin", by his prerogative^ shall be preferred by execu-* 
tors in satisfaction of his debt before any other. 3 Inst. 32. 

(^^0) Fines and amerciaments, in the king's courts of record, are 
debts of record. Went. Off/Exec. ch. l^. 

V2I) By stat. 33 H. jB. c. 39. it is enacted, that all obligations 
and specialties for any cause concerning the king shall be taken 
domino regi, and shall be of the same force and eflcct as a statiite 
btaple.** 

(22) At common law, executors and administrators were bound 
at their peril to take conusance of debts of the testator upon re« 
cord*. Hence to an action on a judgment recovered against testa-* 
tor or intestate, executors or administrators could not pleody that 
they had exhi^usted' the assets in payment of debts of an inferior 
nature without notice of the judgment. To obviate the mischiefs 
to which personal rejl^esentutives were liable, from the difficulty of 
finding such judgments, the stat. Aka W. k M. c. 20. s. 2.*di*» 
lects, that the proper officers of the courts of common pleas, 
king’s bench, and exchequer, shall make a dogget of all judgments 
entered in the respective courts.” The, mode in which the dogget 
is to be made, is detailed in the second section ; and by s. 3. 

judgments not doggeted as the second section directs, shall not 
have any preference against executors and administrators in the ad<- 
ministration of their testator's or intestate’s estates.” The con* 
struction which has been put oti this section is, that judgments not 
doggeted are thereby placed on a level with simple contract debts. 
Hickey v. Hayter, (i T. R. 384. Hence, to sin action on u simple 
contract debt of testator or intestate, the personal representative 
cannot plead an outstanding judgment recovered against testator or 
intestate, in C. B., B. R., or Exchequer, if it has not been dog - 
geted as the statute directs. Steele v, Rorke, 1 Bos. & Pul. 307. 

If a judgment be satisfied, or only kept on foot to injure other 
creditors, or if there be any defeasance of the judgment yet in 
force, then the judgment will not avail to keep off other creditors 
from their debts. Went. Off. Exor. c. 12. 

Between one judgment and another, precedency or priority of 
time is not material, but he who first sucth the executor must be 
pT^jferred, and before execution sued, it is at the election of the ex- 
ecutor to pay whom he will first. Went. 0|f. Exor. c. 12. 

(23^ It is flow become the established doctrine, that o decree of 
the Court of Chaiicery li equal to a judgment in a court of law t : 
and wliere an executrix of A., who was greatly indebted to divers 
persons, in diebts of different' natures, being sued in chancery by 
some of them, appeared and answered immediately, admitting their 
demands, (some bf the plaintiffs being her own daughters,) and 
other of the creditors sued the executrix at law, where the decree 
not being pleadable, they obtained judgments ; yet the decree of 
the Court of Chancery, being for adjust debt, and having a real pri- 
ority 'in point of time, (not by fiction und relation to the first day 

* bittfetuD v. 'Hibbios, Cro, Eliz. 799- t ® P* Wins. 40b a- (P-) 

U 0 



74D 


EXECtJTM. 


of term,) was preferred in the order of payment toihe judgmeula; 
and the executrix 'f)rotected^and iiideiunihed in paying obedience 
to such decree^ and all proceedings against her at law stayed by 
injunction. Mj^rice v. The Bank of England. Decreed first at 
the Rolls by Sir Joseph Jekyll, Aug. 17i35, which decree was gf* 
firmed by Lord Talbot, C.* Nov. 173G, and Lord 'Ddbot’s decree 
was afterwards affirhied in parliament f, May 24, 1737.’ See also 
Shafto V. Powell, 3 Lev. 355. 

(24) This must be understood of recognisances and statutes for^ 
feited^ where .the recognisances are for l^eeping the peace, good be^ 
liaviour, &c. and the statutes are for pcrformii^. Covenants, &c. A 
recflgaisance not enrolled was considered ip lki)^hoii|f|^.v*. Fairfax, 

1 K^Wins, 334. as a bond (the sealing and acbiowtedging of the 
recognisance supplying the want of delivery), and to l)e paid as a 
specialty debt. 

(25) Arrears of rent on a parol lease, which is determined, are in 
equal degree with'a bopd debt ; because the contract remains in 
the realty* though the term b«f determined. Newport Godfrey# 
3 Lev. 267. and 2 Ventr. 184- See an exphsitiou of this case by 
Holt, C. J. in Cage v. Acton, Ld. Raytn. 51(). 

(26) A debt due for rent reserved upoii a demise by deed, or. by 
parol ;j!, is in equal degree with a bond debt. Gage v. Aqtpoi' 
Lartli. 511. 

(27) A bond with. a penalty conditioned for the ])ayment of a 
less sum of money on a day, not arrived at the death of testator, 
may be pleaded by his executor as a specialty debt§, as well as a 
forfeited bond ; but there is this dislinctihn between them, that in 
the case of a bond forfeited, the penalty is the legal debt, and as- 
sets may be covered to that amount ; but in the case of a bond not 
foi^feited, as the executor by discharging it may save the penalty, 
the assets can be covered only to the amount of the sum mentioned 
in the conditiolSlI,;. Where thei'e are several 'ilebts by s[)ecialty, all 
due and payable at the death of the testator, if suit is not coininenc- 
ecLby any of the creditors, and notice thereof given to tlie executor, 
he may give the preference to whom he pleases, and if he be a cre- 
ditor hitnself, he may jiay himself Hrst. Went. Off. Exor. c. 12. 

AHy voluntary bond is good against an executor or adnlild^tra- 
for, unless some creditor & thereby deprived of his debt. Indeed, 
if the bond be merely voluntary, a real debt, though by simple 
conti^ct only, shall have the preference ;<jbut if there be not any 
debt, then a bond, however voluntary, must be^ paid by an executor. 

(219) Covenants running with the land are binding on the exe- 
cut6i*s, although not expressly named. See Went. Off. of Exots. 
p. 173. ed* ]7l^« 5 

' (29) See Yeoni^ v* J3radshaw, Cartb. 375. 

Ca. Tempj Ta|b. 81 7. ^ Lemon v. Fooke, a Lev. 57. 

t 4 Bro. P. €i>fi87* ed. Fo.-' 2 Bro. t| Bank of England ▼. Morrice, 

P.C!*465. Tundlii*sed> ms. . . / 

t Mr... ♦. <90. 
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VI. Admission of Assets ("SQJ. 

t 

While an executor is passive, he is charg^ble only in 
n^spect of the assets ; but if he promises tq pay a debt of the 
testator at a future day, he thereby makes it his own debt, 
and it shall be satisfied by his own goods®.* 

A judgment against an executor by default? is an admis- 
sion of assets to satisfy the demand ; and if a Jf. fa, be sued 
out on such ludg^tent, and the sherilf cannot find goods of 
tiie testatoif'^Wffiidpk to answer the demand, the sherifi|||^y 
return a debast ^ ’ 

Tlie preceding case has been considered as a leading case 
on this subject:^ hefkje, where A. having executed a boii^' 
lor the payment of a‘ sum of money at her death** ; and the 
defendant having brought an action' on the bond against the 
plaintiff as the executor of A. who pleaded inni est fnetum^ 
which was found against him, :and judgment thereon: on Jt 
bilj^led by the plaintiff to have the bond and judgment set 
a^^;-‘Lord HardvvickX C. being of opinion, that tlie,,bond 
was good, it became a question, whether the plaintiff was 
not entitled to relief, on the ground that there was ^ defici- 
ency of assets. Lord Hardwncke <lecided, that the plea of 
r4on est fadmn^ and verdict thereon, amounted to an admis- 
sion of assets; and that the case was the same with the pre- 
ceding case of a judgment by default. 

So where in debt in the detinet against defendant' (as exe- 

o Per Yelverloii, J. iu Goring v. Gor- r Skdioii v. Hau ling, i Wils. and 
iiig, Yrlv, 1 1 . MSI^ See also 1 Saund. 219', d. 

p Uuck V. i^eigbton, from Holt’s M.SS. where this case is correctly staMil 

3 T. R. (>«)(). Sulk. 310 . S. C. bat not by NcrjtJ Williams, wjio c^taniiiued ^ 

accurately reported. the roll. v' 

(] Ranisdcn V. Jackson, 1 Atk. 293. 


(30). All operate debts, inenlionec] in tlie inventory, shall 
deem'^ assets in>the exf?ctitor*s hands; but the executor may dis- 
c;harge hiinsetf by kliewiiig a demand ^and refusal of them. Shel- 
ley’s case, per Holt, Salk, aob, fri the inveutofyn which the, 
defendant bad exhibited in the ecclesiastical courts were inserted 
several debt^ due and outstanding, which c|ereo.dant charged her- 
self with when received or recovered : Lord Hardwicke, C, J.. put^ 
tile defendant on proof, tlwtjShecpuld .iffrtLrepi^yer those debts; for' 
she ought ill her inventory to have slSt Rirfn which debts were spe- 
rate and which desperate., . The defendant proved by a witness 
who went to deomud several of thcnik that' he could not recover 
them ; and accordingly they were allowed as desperate. Smith v, 
Pavis, Middlesex Sittings after M. T. 10 ' 
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cutor of A. administratrix of B.) upon* a judgment by de- 
fault, obtained by plaintiff against A. as administratrix, sug- 
gesting that goods of the intestajte had come to the hands of 
A. as administratrix, which she had wasted; defendant 
pleaded, 1. Non detinet^ on which issue was joined ; 2dly, 
that defendant had fully administered the goods of A. Re- 
plication, that the- defendant had goods of A.. sufficient to 
satisfy, &c. and issue. The jury on the last issue found 
assets of A. in the hands of defendant. On the otlier issue, 
the plaintiff produced the judgment by default against A., 
on )vhich he relied as evidence of assets admitted by A., and 
a devastavit by A. Lee, C. J. (delivering the opinion of the 
court) said, tliat he could not do it better ttian in the words 
of Holt, C. J. in Rock v. Leighton. Having read that case 
frpm Holt’s notes, he observed, tliat it appeared from that 
case, that if an executor will not take advantage by plead- 
ing, but suffers judgment to go by default, such judgment 
is an admission of assets, and is as strong against an execu- 
tor, as if assets were found by venliet on a plene aihniais^ 
travit : and, notwithstanding the objection, which had Mil 
raised on the ground of the statutes 30 Car. 2. c. 7- 
4 & 5 Wr & M. c. 24. s. 12. he was clear, that the action in 
the case then before the court \jas well brought. 

On tl\e authority of the preceding cases of Rock v. l,eigh- 
ton, Ramsden v. Jackson, and Skelton v. JIawling, it was 
holdenS that where an executor (to an action of debt on 
bond) had pleaded payment, which was found againt him, 
and judgment accordingly, it operated as an admission of 

* t 

6 Ervinj v. Peters, 3 T. R. 685. 


' ' ^3*0 stat. 30 Cur. ?. c. 7. s, 2. (made perpetual and enlarged 
by 4 & 5 W. & M. c.^4. 9. 12.)' ** The executors and admiiiia- 
t* trators of executors of their own wrong, or administratorls whti 
have wasted and converted tl^e assets of the deceased to tlieir 
own tide, shall be chargeable in the same manner as their testu- 
tor or intesMe would hatte been if living*” A doubt having 
arisen uppn the preceding clause, whether it extended to the exe- 
cutors and administrators of any executor or administrator of right, 
^who, for want of privity, were not before answerable for the debts 
due from the first testator or intestate, although such executor or 
pdministratQr of right had4been guilty of a devastavit or conversion, 
H was enacted by stat. 4 & 5 W, & M. c. 24. s. 1 2. “ that the exe- 
f* cutor 9xid administrator of such executor or administrator of 
right, who should waste or convert to his own use the estate of 
P his testator or intestate, should be chargeable in the same man- 
aa his testator or iut^tate would have been*'* 
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assets : and a writ of fi, fa. having been sued out on the 
judgment, to which the sheriff' hsS returned a devastavit, 
and an action having been brought against the executor 
on the judgment suggesting a devastavit; it was holden, that 
the production* of the record of the judgment, the . writ of 
ji. ja.^ ,and the sheriff's return, was sufficient eV^idence to 
support the action. 

If an exefcutor pay interest on a bond* due from his testa- 
tor*, it will not conclude him from alleging want of assets to 
pay the principal, but it relieves the creditor from the neces- 
sity of proving assfets, and throws the onus on the Other side. 

Where defendant binds himself as adnfinistrator”, to abide 
by an award touching matters in dispute between his intes- 
tate and another, and the arbitrator awards, that defendant 
as administrator shall pay a certain sum, it operates as an 
admission of assets between those parties, and defendant 
cannot plead plene admtnistravU to an action of debt on the 
bond ; because the giving such bond is an undertaking tQ 
pay whatever the arbitrator may award. And in such case, 
if ftn attachment be moved for against the administrator*, 
^or the nonpayment of the ’money awarded, he cannot de- 
fend himself against it, by suggesting a deficiency of assets ; 
for a submission to arbitration by a personal representative 
is considered as a reference, not only of the cause of action, 
but also of the question, whether or not he has assets. And 
when the arbitrator awards that the personal representative 
do pay the amount of the plaintilf's demand, it is equivalent 
to determining, as between those parties, that the personal 
representative had assets to pay the debt. 

But mere submission to arbitraiioh is not of itself an ad-p 
mission of assets^ ; for in a case where the arbitrator only 
ascertained the amount of the demand, without ordering the 
administrator to pay it, it was holden, that the administratoi* 
mi^t plead plene administraviL 

t Cleverly v. Brett, B. R. ii Gr'S. u Barry y. Roeb, i T.R.6gi. 

cited in Pearson v. Henry, 5 T. R. x •Worthington v. Barlow, 7 T.R.4S3. 

3* See 2 Ves, 435. ^ y Pearion y, Henryi $ T. R. 6. 



-744 


EXECUTOR. 


^ VIE Of Actions by Executon's and Adniinislralors. 

What Aciims may be brought by Exjicutors and 4^^ 
ministraiors.^EY the common law, executors might have 
maintained actions to recover debts due to their testator, but 
could not maintj^iin actions for a wrong dqfie to their 
testator in his life-time ; e. g. a trespass in taking his goods, 
ike. But by stat. 4 Edw. 3. c. 7. reciting,, that in times past 
executors had not had actions for a trespass Jo their 
testators^ as of the^oods of the said testator s^ffarried away 
in their life ^ it is enacted, “ that the executors in such cases 
shall have an action against the trespassers (32) in like* 
** manner as they, whose executors they arc, siiould have 
had if they were living.” 

This statute has been expounded largely, with respect to 
the persons and the actions. With respect to the persons®, 
Jt has been holdcn, that an administrator is within the equity 
of this statute, and shall have trespass ibr go^xls carried 
away in the life-time of t!ie intestate. With respect tOL tlte 
actions, it has been resolved’, that where, upon a clmrch 
becoming voi<1, the bishop collated wrongfully, and the 
patron died, the executor of the patron might, by the equity 
of this statute, maintain a (joare impedit (33). So an execu- 
tor may have an action of trover for the conversion of the 
testator’s goods in his life-time'';-or an action of debt on 
atat. 2 & 3 Edw. O', c. \3. for not setting out tithes due to 

i 

z Smitli V. Colgay, Cro. llWz. nH4 h Rutland v, Rutland, Cro. Eliz, 377 , 
n 4 L«on. 15. cited in.Lc 

son V. Dixon, Sir W. Jones. 174 , 5. 


speak of actions of trespass^ though 
ibis {pittance put is proper for such tin action ; but it speaks of ncticiiiS 
for a trespass done to the teatator^s goods, and it enacts that in 
such cases executors shall have an action against the trespasser ; 
apparently using the word trespass^ as nickuing u wrong done 
generally, and the trespassers as wrong doers; it docs not specify 
the nature of the at'tioii.” Per Lord EllenboVongh, C. J.’iii Wil- 
son V. Knubley, 7 East, 134, 5. See also the opinion of Lawrence, 
Jf. to the same effect, 7 East, I3C. “ This statute is a remedial 
lw» has always been taken by equity, and wherever there ia 

p matter or property ii^ question, it is brought within the statute.” 

l^fetTbwell, J. 974. 

Ejeetlo Ameer will lio at the suit of an executor for tho 
ouster of his testator. 7 H. 4. 6. h. Bro. Abr* Exor. 45. S. C. 
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the testator® ; or an action on the case against the sheriff for 
a false return made in the life of the testator to a fi. fa. viz. 
that he had levied only so much, part whereof he had sold, 
and part remained in his hands for want of purchasers'* ; or 
an action of debt on a judgment against an executor, sug- 
gesting a devastavit in the life-time of plaintiirs testator®. 
In like manner, it has been holden, that an administrator 
may maintain an action against the bailiff of a liberty fov 
executing a Ji. fa. and removing the goods off the premises, 
before the landlord (the intestate) was paid a year’s , rent, 
pursuant fd the siat 8 Ann. c. 17 ^ But an executor shall 
nofhave trespass clausa fnicio^ ; for moritur cum persona 
Ufa actio. » • 

By stat. 11 Geo, 8. c. 19. s. 15. Executor or administra- 
tor of tenant for life, on whose death any lease of lands, 
.&c. determined, shall in an action on the case, recover, 
from the under-tenant, a proportion of the rent reserved, 
** -according to the time such tenant for life lived of the last 
“ year, or quarter of a year, or other time in w hich the said 
” rent was growing due,” 

By the common law**, an executor or administrator eouhl 
not have an action of account; because it was founded on a 
matter in the privity of the testator; but now, by stat. 13 
Edw. 1. c, 23., “ An executor shall have an action of account 
upon an accoiuit with his testator.” 

By 25 Edw. 3. stat. 5«. c. 6. “ Executors of executors shall 
“ have actions of debts, accounts, and of goods carried 
“ away of tlte first testators, in the same manner as the first 
“ testator should have had.” ^ 

Administrators derive their authbrity to bring actions from 
the stat. 31 l^dw. 3. c. 11. which provides, that “ where a 
** man dies intestate, the ordinary shall depute the next and 
“ most loyal friends (34) to administer his goods, whiqll'^e- 
“ putios may bring actions to demand and recover, as Jxecu- 
** tors, the debts due to the intestate.” 

c Miiretuii's caiw, 1 Veotr. 30. f Palsrravc v. Wiiidhain, Sir. 213. 

d Williams V. Grey, Lord Ray m. 40. K Exors. 130. 
e Berwick V. Andrews, Ld. Kaym. 973. li 3 Inst. 404. 


(34) A subsequent statute, 21 11. 8. c. 5. s. 3., in case of inte»f 
tacy or executoTS refilling to prove, directs the ordinary to .grant 
^dministratiop to the widow or next of kip; and wheye two pr;p[iore 
stand in equal degree, to accept which he pleases. 
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An administrator cannot have an action for a breach of 
promise of marriage to the intestate^ where no special damage 
is alleged*. 

% Executors and Administrators must join in bringing 
Actions, — ^It is a general rule, that, if there arfe two or more 
executors, and one proves the will, they must all join in 
bringing actions ; and if they do not, the defendant may plead 
in abatement, that there are other executors living not named ^ 
In this plea it is not necessary to aver, that the executors not 
named nave administered* ; because they may administer at 
their pleasure. So where there are two or more administra- 
tors, it is necessaiy that they should join in bringing actions®. 

And this rule, viz. that all the executors shall join, holds 
even where some of them refuse before the ordinary®; be- 
cause the refusing executors may come in at any time®, and 
administer, notwithstanding their refusal, either during the 
lives of their co-executors who have proved, or after their 
death r. 

The like law is, where some of the executors are infanta; 
they must all join, and they may all appear by attomejr % 
for those of full age may appoint an attorney for those within 
age^. So where there are two executors, one of full age, 
and the other within age; and the executbr of full age is 
appointed administrator, durante minori cetaie of the other 
executor. 

A. made B. and C., who was an infant under seventeen, 
executors ; B. only proved the will and brought debt as exe- 
cutor against defendant (omitting C.) Plea in abatement, 
that C. was made an executor with B., and is yet in full life, 
not named', &c. Replication, that C. w^s of the age of one 
year, that B. proved the will, and had administration com- 
mitted durante minori wtate^ and that O is still under seveii 
years of age. On demurrer, judgment for defendant; for, 
although by the administration committed durante minori 
estate B. hath the full power, yet C. the infant, being execu- 
tor, ought to be named. , 

3. Of joining several Causes in one Action iy Executor!: 


i Chamberlain v. Williamaon, 3 M. & 
S. 408. 

k Re|r, 140. b. Bro. Exora. pi. 69. Fits. 

Abr. ^ora., pi. 49- 
) . 41 £. 9 . S9.a. 

140. b. 

|i ^nsloe'a cm, 9 Rap* b« 


o Bro. Exon. 117. Fitz. Abr. Exon. 
S6. 

p 31 Edw. 4 . 33. b. 34. a. recojoiised 
by Holt, C. J. ill Wankford>. Wank^ 
ford, Saffc. 307. 

q’ Foxwist y. Tremain, sSaund. 313. 
r Smith vJlinith,yelV. 130. 1 BtownL 
101. S.C. ' 
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(35).-r-rn order to join several causes in .one action^ the action 
must be brought as to all such causes in the same right (36). 
Hence, a plaintiff cannot join, in the same action, a demand, 
as executor or adminiptmtor, with another demand, which 
accrued in his own right. The reason is, because the funds, 
to which the money and costs> when recovered, are to be 
applied, or out of which the costs are to be paid, are differ- 
ent ; and the damages and costs being entire, the plaintiff^ 
cannot distinguish how much he is to have. in his representa- 
tive character, and how much he is to hold as his own. 
Hence, it w^ holden in Rogers v. Cook, Salk. 10. that a 
count on indebitatus assumpsit to A. as administrator, 
could not be joined with a count on an insimul corn^utasset 
in his own name; ‘ 

It is frequently difficult to decide what causes of action 
an executor may join w.hcn suing in his representative cha- 
racter. In King v. Thom, 1 T. R. 489. Buller, J, (adopting 
the rule laid down in Bull v. Palmer, 2 Lev. 105. and M^spn 
v. Jackson, 3 Lev. 60.) thought that the solution of this 
question depended 6n this, viz. Whether the sum or goods, 
when recovered, would be considered as a.sscts of the testa- 
tor; if they would, then the plaintiff’ might sue in his repre- 
sentative character. In Cockerill v. Kynaston, 4 T. R. 281. 
the same learned judge expressed the same opinion ; which 
was adopted by Lawrence and Le Blanc, Js. in Ord v. Fen- 
wick, 3 East, 110. ; and in Cowell v. Watts, 6 East, 405. the 
court of K. B. agreed, that where the sum recovered, and 
costs, must be applied to the estate of the testator or intes- 
tate, the counts might be Joined ; and that those cases, in 
which the rule had* been laid down, that counts might be 
joined, wherever the money recovered under them would be 
assets, afforded the b^t guide to the court in the solution of 
questions of this kind. Upon this principle it was holden*, 
that a count, upon a promise to the plaintiff as administra- 
trix, for goods sold and delivered by her after the death' of 
the intestate, might be joined with a count, upon an account 
stated with her, as administratrix, of money owning from the 

’ ■ Cowell V. Watts, 6 East, 405. 


(35) “ The cases oA this subject are somewhat perplexed.’* Ld. 
EllAnboroughy^C. J. 3 Ea«t» 410. 

(36) In Petrie v. Hautiay, 3 T. R. 6.59. Buller, J. said, that it 
was the Constant practice to joiA in the same declaration a 

for money had and received to the use of the' executor a^jrucA^'^and 
a couAt for money had and received to the use of the testator* 
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defendant to the plaintiff as administratrix, and a promise to 
pay her as administratrix. In Ord v. Fenwick, 3 East, 104. 
on writ of error after verdict and judgment in C. B. it was 
resoivefl, that account for money paid by the plaintiff as exe- 
cutrix riMght be joined with a count' for money paid by the 
testator ; bef.‘ause it did not appear but that the executrix 
might have been compelled to pay the money upon an obli- 
gation by the testator as surety for the defendant, to repay 
which the law would raise an implied promise by the de- 
fendant to the plaintiff as executrix (37). 

* It must be observed, that if executors take a note or bond 
from a debtor to the estate of their testator, the executors 
must declare on such note or bond in their own names, and 
not in their character as executors ; and they cannot join a 
count on such note or bond, with counts on Causes of action 
accruing to them in right of testator (38). 

In Betts V. Mitchell, 10 Mod. 315. the plaintiff declared, 
upon several promises made to his testator, and also on a 
promissory note to himself as executor; and it was insisted, 
that the last count could not be joined wnth the former 
counts, the words, “ as ‘ executor,*’ being only a description 
of the plaintiff’s person, whereas the note was made to him 
and transfcrrable by his endorsement, atid would go to his 
administrator, and not to the administrator de bonis non; and 
this reasoning was adopted by the court, who gave judgment 
for the defendant, on demurrer to the declaration. So where 
the plaintiils*, as executors, declared in the debet and detinet, 
on a bond given to their testator, and also on a bond given to 
themselves as executors ; it was resolved on special demurrer 
to the declaration, that the two causes of action could not be 
joined- 

t Hosier and another v. Ld. Arundel, 3 Dos. & Pul. 7 . 

' I ’**"'* " ■■■■' ». ' ■ — — ■ — 

(aV) In Henshall v. Roberta and another, 5 Eant, 154. Lord £1- 
lenborough, C. J. seeing to have been of opinion,-<« tliat a coi\Qt oa> 
a promise to plaintiff, as executor, on an account stated with plain- 
tiff, as executor, coricerning money d%te to plainti^\,ns ex^cutor^ 
could not be joined with other counts on promises made to the 
testator. 

(38) Buf in King Vi Thom, 1 T.K. 487.f.it was holden by Ash- 
hurst and BiiUer^ Js. a count against the defendant as acceptor 
of a bill of pxthang^^eiidbrsed by the paj:ce to the plaintitls, sur- 
viving executors ofjf; in. right of the phintiffs ns surviving exe- 
cutorst might be joined with counts for money had and received 
by defendant to una nf plaintids as executors, and on an ac« 
cou^stated with ^aintifis ad. executors. \ 
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VI 1 1. 0/* Action^against Executors and Administrators. 

1. What Actions may be maintained as^ainst Executors . — - 
It ‘ is a general rule, that an action, wherein the testator 
might have waged his law (39), cannot be maintained 
against his executors dr administrators®. Hence, debt oii a 
simple contract, as on a promissory note*, will not lie 
against an executor or a<lministrator. So debt does not lie 
against an executor^ or adrninistrator* upon an award made 
in the life-time of thfe testator or intestate, if the executor 
or administrator demurs to the declaration. But if the de- 
fendant pleads in bar to the action, and a verdict Is found 
against him, he ctinnot take advantage of it afterwards, 
either in arrest of judgment or by writ of error*. No incon- 
venience results from this rule of law, since the debt may 
be recovered in an action of assumpsit, which will lie 
^dinst an executor of. administrator'*, notwithstanding it is 
ill form an action of trespass on the case. Neither does the 
maxim, actio personalis moritur curn persona, aflbrd any ob- 
jection to the bringing this action; for an action upon a 
promise upon a good consideration, without specialty, to 
do a* thing, is not more annexed to the person timn a cove- 
nant by specialty to do the same thing. This point was so- 
lemnly determined in Norwood v. Rede, Pjowd. 181., and 
Pinebon’s case, 9 Rep. 8(1 b., where actions of assumpsit 
were brought against executors for the non-payment of mo- 
ney due fiom their testators. And in Carter v. Fosset, Palm. 
329. and Cro, Jac. (it>2. it was resolved, on error, in the Ex- 
chequer Chamber, that assumpsit would lie against an exe- 
cutor for the breach of a collateral promise made by testa- 
tor. The declarations in Norwood v. Rede, and Pinchon’s 
case, contained averments, that the defendants, the cxecu? 
tors, had assets to pay the debts of the testator; but in 
Cottington v. Hulett, Cro. Eliz. 69-, this was holdeti unhe- 
cessary, on the ground, that- want of assets was matter of 
defence. 

Assumpsit will ppt Jic against an executor* for a legacy 

u Bro. Exors. 80. x Rowyer y. Garland, Cro. £1:2. Coo. 

« Barry v. Robinson, 1 Bos. St Fal. a Plowd. isg. a. 

N; R* 993. b Palmer y. Lawson^ 1 Lev. 901 . ^ 

y Hampton v. Boyer, Cro. E^z, 557* c Deeks v. Strutt, 5 T. R. C90. 


(39) Wager of law, though it hi;s fallen into disuse, is not abo«^ 
lished. See 1 Bos.. & Pul. N, R. 297 . . 
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payable out of the genei^l funds of tlie testator, although 
assets be averred in the declaration ; for the law will not, 
"from the mere circumstance of an executor’s being possessed 
of assets, inipJy a promise by him to pay such legacy. But 
an action may be maintained by the legatee^ of a specific 
chattel, against an executor, after his assent to the bequest. 

An acting executor having once received®, and fully had 
under his control, assets of the testator applicable to the 
payment of a debt, is responsible for the application thereof 
to that purpose; and such application having been disap- 
pointed by the misconduct of his co-executor, whom he 
employed to make the payment in question, he is liable for 
the consequences of such misconduct, as much as if the 
misapplication had been made by any other agent of a less 
accredited and inferior description (40). 

Where a sheriff levies money under a f. fa. and dies, an 
action may be maintained against his executors for the niouey 
so received ^ 

Trover will not lie against an executor for a conversioh by 
his testator*. In this case, the maxim, actio personalis mori^ 
tur cum persona applies (41). 

By slat. 29 Car. 2* c. 3. s. 4. “ No action shall be brought 
** to charge any executor or administrator upon any special 
promise, to answer damages out of his own estate, unless 
“ the agreement upon which such action shall be brought, 
or some memorandum or note thereof shall be in writing, 
“ and signed by the party to be charged therewith, or some 
other person thereunto" by him lawfully authorized.” 

d Due T. Guy, 3 East, 120 . f Perkinson v. Grlford, Cro. Car. 539, 

e Crosse v. Smith aud another, 7 East, g Hambly r. Ti-ott, Cowp. 371. 

S46, 


(40) By the old law, there was a distinction between executors 
and trustees. It was laid dow^ii as a general rule, that where exe-* 
cutors joined in a receipt, both having the whole power over the 
fund, both were chargeable; where trustees joined, each not hav- 
ing the W'hole power, and the joining being necessary, only the 
person receiving the money was chargeable ; but the rule as to exe- 
cutors has been in some degree relaxed. See the opinion of Eldon, 
C. in Chambers v. Minchin, 7 Ves. jun. 197 ,‘ 8 . 

(4!) It ^ extremely difficult to collect from the cases on this 
subject any general rules w ith respect to the application of this 
maxim. See, however, Serjeant Williams’s note ( 1 ) to the case of 
Wheatly v. Lane, 1 Saundc 2 l 6 , 
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At the common law, an executpr or administrator could 
not have been charged on any special promise to answer da- 
mages out of his own estate, unless such promise had been 
made on a sufficient consideration. The ^ statute, has not 
made any alteration in this respect* TheVr<>™se, though 
in writing, still requires a sufficient consideration to support 
it^ And* the consideration as well as the promise must be 
expressed in the written memomndum or note. 

2. What causes of Action may be joined against Executors. 
T— Several demands, some of whicli accrue from the de- 
fendant in his own right, and others in right of another, 
ought not to be joined in the same action ; because such 
demands require different pleas and different judgments. 
Hence, if a declaration against an executor or administrator 
contains counts, which charge him in his representative cha- 
racter, and counts, which charge him in his own right, such 
declaration will be bad, for misjoinder of cause of action, 
either on general demurrer'*, or in arrest of judgment, or on 
writ of error. 

The four first counts in the declaration were on promises 
made by the intestate* ; the fifth stated, that after the death 
of the intestate^ the defendant, as administratrix, was in- 
debted to the plaintiff for money, by the defendant, as such 
administratrix,' had and received to the use of the plaintift*. 
On special demurrer, assigning for cause, that the two 
causes of action, the one from the intestate, and the other 
from the administratrix, could not be joined; the court 
were clearly of opinion, that they could not; because the 
last count stated a cause of action after the intestate’s death, 
which would exclude one of the pleas that might be pleaded 
to the other counts, and would warrant a different judgment. 
So, counts on promises by the testator, cannot be joined with 
counts for money had and received by the defendant as exe- 
cutor®, or for monfey lent to defendant as executor", or on 
account stated of money due from defendant as executor^^ 
because the fbrmer charge the defendant in right of the tes- 
tator, whereas the latter charge him in his own right. 

But where an action was brought against an administra- 
►trije**, and the three first counts of the declaration were on 
promises by the intestate, and the last was on an account 
stated between plaintiff and defendant, as administratrix, of 


h Rann v. Hiiglies, 7 T. R. 350. n. 
i Wain V, Warltors, 5 East, 10. 
k Brigdenv. Harks, S' hos & Hull. 434. 
I Jeuniiigs v. Newman, 4T. R. 347. 


m Brigden v. Parks, 3 Bos. & Piil. 434. 

and Rose v. Bowler, 1 H. Bl. 108. 

11 1 H. Bl. 108 . ' 
o Ibid. 

p Secar ▼. Atkinson, 1 H. 61. 2 os*. 
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ojchig from the intestate, and in consideration of the 
intestate-being found indebted, a promise by defendant, as 
administratrix, to pay ; the court wei-e of opinion that there 
.tvas not any misjoimler of action, that the defendant was 
charged as administratrix in all the counts, and that this was 
the common mode of declaring, to save the statute of limita- 
tions. , . 

To 'a' count in covenant, charging the defendants, as exe- 
cutors, for breaches of covenant by their testator as lessee’, 
who had covenanted for himself, his executors, and assigns^ 
may be joined another count, charging them, that after the 
testator’s death, and t^eir proving the wdll, and during the 
term, the demised premises came by assignment to one U. A ., 
against’ whom breaches were alleged ; and concluibng, that 
so neither the- testator, nor the defendants, after his death, 
nor D. A. since the assignment to him, had ke[)t the said 
covenant, but had broken the same. 

3. tVha.t ExectUors are to be made Defendants. — It has 
been observed, that in actions brought by execntoi's, it is 
necfssaiy, that where there arc two or more, they should 
all join, whether they administer or not, if one of them has 
proved the will. But this is not necessary when actions 
are brought against them'; for the mere circumstance of a 
person being named executor does not compel the plaintitf 
to make him a defendant,- unless he has * administered. 
Hence*, where executors, defendants, plead in abatement, 
that there are other executors not named, they must add, 
that the executors not named have administered; for the 

1 )laintitl' is bound to take notice of such executors only as 
lave administered. Although executors cannot sever in de- 
claring, yet they may in pleading. Hence, dlthough infant 
executors may sue by attorney with executors of full age', 
because those of full age may appoint an attorney tor tho-se 
within age, yet they must defena by |;uardian. If any of 
the executors die", actions must be brought, not against the 
surviving executors .and executors of deceased.^ecutors, but 
against surviving executors only. 

If there arc.two or more administrators, they must all be 
made defendants *. An e.xecator de son tort must be declared 
ag^nst as a rightful executor . 

q Wiltioti V. Wiggf, lo^Ea 8 l|a 313 . 

T Bro. Kxors. pi. 69. 

8 SwalluMT V. Bmliersoii, 1 Lev. i6r. 
t FrcBGvbaldi v. Kio^8toii| Str. 7b3. 


u 4 Leon. 193. Bro. Exors. 99. Fitfc 
Ain*. Exor. 93. 

X Rrj^. 140. a. b. 

7 Alexander v.^ane^ Yelv. 137. 
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'Of the Pleadings^ and herein of the Right of Re- 
tainer — Euidence — Costs — J udgment. 

Ajr executor may plead the same plea in bar*, that his 
testator might have pleaded ; as, in an action of assumpsit 
he may plead, that his testator did not undertake or pro- 
mise; or in covenant, or debt on bond, that it is not the 
deed of the testator. So an executor may plead in bai-, that 
he has fully administered all the goods and chattels which 
were of the deceased at the time of his death. This plea is 
termed a plea of plene administraviL In like manner an exe- 
cutor may plead an outstanding dbbt, as a judgment, in 
which plea it is not necessary for the executor to aver that 
the judgment was had for^a true and just debt*; for this 
shall be presumed. So where an executor pleaded^ that his 
testator entered into a bond conditioned for the payment of 
a sum of money at a day past, beyond which he had not 
assets; it was holden siifFicicnt, although it was not averred 
that the bond was entered into for a true and just debt ; for 
it shall be intended that it was. And the same intendment 
shall be made, where an executor or administrator pleads a 
bond debt due to himself and retainer®. 

The ancient way of pleading an outstanding bond was to 
set forth the bond only ; but the modern way is to set forth 
the condition also. 

When the day of payment*, mentioned in the condition 
of the bond, is past m the life-time of the testator, the 
penalty is the legal debt; and although an executor, in 
pleading it as an outstanding debt, sets forth the condition of 
the bond, yet that will not deprive him of the advantage of 
covering the assets to the amount of the penalty. But when 
the day of payment is not arrived at the death of the testa- 
tor, if the executor sets forth the condition, the assets can 
be recovered only to . the amount of the sum mentioned in 
the condition ; for the force of the bond is suspended until 
the condition is broken. 

To an action of debt on bond for 300/.* against defendant, 
as executor, he pleaded that the testator was bound in a 
statute for the same sum, and that he had assets to the 


£ Com. Dig. Pleader, (2 D. 8.) 
a 1 Lev. 200. 
b Lake v- Raw, Cartli. 8. 

€ Picard v. Brown, 6 T.R. 550. 

YOL. II. H 


d Bank of England v. Morrice, Sfr. 
1028. Haidw. C. J. delivering tUc 
opinion of the court. 

Philips V. Echard, Cro. Jac. 8. 
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amounted SO/, only, to satisfy that statute, which remained 
yet in force and not paid. On demurrer, it was objected, 
that it was not averred in the plea, that tlie statute was made 
for debt^ and that the debt was not satisfied; for if it were 
for the performance of covenants, it was not reasonable, that 
it should be a bar to debt on a bond already due, when, per- 
haps, the covenants would never be broken (4*2), in which 
case there would not be any cause of suit or extent thereon. 
But the court resolved, that the plea was good ; for, as it 
was averred that the * statute was in force, and the money 
not paid, it was good enough primu facie, and it should be 
intended to be made for a just debt, until the contrary was 
shown. 

An executor^ may plead an outstanding Judguu'nt reco- 
vered in an action of debt ov\ a simple coiitratd against the 
executor, although the executor might have reversed sucli 
judgment, since debt cannot be maintained ag-diiist rn exe- 
cutor on a simple contract. 

It an action he brought against several administrators^ 
they may jdead an outstanding judgment r(*(‘ov(‘re(l against 
one ot the detendants ; for a recovi ry against one adminis- 
trator shall bind him and his companions. 

A tier the coiiinieiicemcnt of an action, an executor can- 
not pay anotlier creditor before such other creditor lias re- 
covered judgment, ])ut the executor may confess a judgment 
for the damages laiii in the *leclaration'‘, without ascertain- 
ing those damages by writ of iiujuiry, j)ro\ ided tliey do not 
I xcted the real debt. It they do, the plaintilV may replv 
that siK'Ii jiulguu III was not for a true and just debt. 

An cxecii<or may confess a judgment to a creditor vt ennat 
f/cgrccwith tlie plainlitf, pending the action, and plead it 
ill bar*. But if a plea of judgment recovered on a simple 
eoatract, be pleaded by an executor to a dc'bt on bond it 
niiist bo averred, that such recovery was had before notice 
ot tlic bond debt^ 


An executor may plead, puis darrein continuance, unre- 


f Palmer v. Lausou, i Lev. 200. 
a Tun her V. Ciirthcr, Ci j. Eliz. (47 1 J) 
li Waring V. Dai»\ois, 1 P. Wins., 1293. 
10 Mod. 4913. 3 I*. Wins. 401 . 


i Warinej v. Danvers, 1 P.Wms.s^s, 
Morrice v. Bank of England, Ca. 
Tall>. 225 . S. P. 

k Sawjer v. Mcrrer, 1 T. II. 690. 


it T Yelverton, Justices 

ft»at a s atute lor i^rformance of covenants was not a bW in St 
•n boiul, il none of the covenants were biokeii. ” 
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versed judgments on simple contract debts of the te 3 t'ib:)r, 
recovered against the executor in suits commenced smco .le 
pleaded the general issue in bar^in the pruii ipal case; and 
though he might have demurred to such actions, he is not 
bound so to do*. 

Where judgment was given against A. in the Common 
Pleas, who afterwards entered into a statute and \hed; aad 
his administrator brought error on the judgment, and, pend- 
ing that suit, paid the statute, and afterwards the judruiient 
was alFirmed ; upon a scL fa, to have execution then^on, the 
administrator pleaded payment of the statute, beyond which 
he had not assets. It was adjudged a good pica, bt cause, at 
the time of the execution* of the statute, the administrator 
(*ouId not plead the judgment in C. because it was doubt- 
ful whether it would be affirmed or not®. 

'Po a'plea of an outstanding judgment, the plaintiff' may- 
reply, that the judgment was obtained by fniud and covin. 
And in a cai^e where an executor, defendant, pleaded two 
outstainling judgments, to each of which the plaintiff' re.- 
phed fraud, and traversed that the debts recovered were due 
for just debts": the replication w^as liold(‘n good on spec/ial 
demurrer, the court obseiTiiig, that the plaintiff’ might tra- 
verse the special matter, or rely- on the fraud generally ^ his 
idectiou (13). 

A judgment confessed by an executrix to a crediti r of 
ihe testator, as well for his owm debt as in trust for the ebts 
of many of the creditors, cannot be pleaded in bar lib an 
action brought against her by another creditor of the'es- 
tator" 

Where the statute of limitations** is pleaded to an aci ion 

i Prince v. Nicholson, 5 Taunt. CO*;. o Tolputt v. W^lls, i M. & S. 39 sj 
m Rede v. Berclocke, Yclv ^9. p Hickman v. Walker, Willcs, i»7, 

n 'I'letbewy v. Acklaiid, 2 Saund. 49. 


(43) Saunders observes, that this is an anomalous ca$e» and 
against the rules of law, which coiidemii double pleading, but ad- 
mits that it has been allowed in this. particular case several times, 
aud cites Turner’s case, 8 Rep. 132, 3. and Tresliam’s case, 9 Rep. 
108. So Serjeant Williams, in I Saund. 337- h. n. (!2), “ This 
is an anomalous case, in which the plaintiff is permittm to reply^ 
to every judgment, or some of them, without being guilty of 
duplicity, omitting the rest; but the better way seems to be to 
answer such judgment only as the plaintiff knows to be obtained by 
fraud.'* 

Ha 
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brought by an executor on a promise made to his testator, 
ib^ six years are computed from the time when the action 
first accrued to the testator„and not from the time of proving 
the will. 

But where money belonging to the estate of an intestate 
is received by A.’ after the death of the intestate, and more 
than six years afterwards B. takes out an ^ministration, it 
seenu that the time of limitation must be computed from 
the day on which the letters of administration were grant- 
ed (44); and, consequently, if B., within six years from that 
day, brings an action for money had and received against A., 
the statute of limitations will not operate as a bar (45). 

As to the proper mode in which an executor of an exe- 
cutor should frame his plea, the following case deserves at- 
tention : 

• Plaintiff, assignee of lessee for years, sued the defendant 
as executor of B., executor of A., the lessor in covenant 
upon the original indenture of lease, for a breach of the co- 
venant for quiet enjoyment of A/, and sinc^e his decease by 
defendant. Defendant pleaded, that he had fully adminis- 
tered all the goods of A., the first testator. On demurrer, 
it was holder, that the plea was bad, inasnmeh as it only 
gave an answer to one part of a case which pointed at two 

q Cntry v. Steplieiismi, Carth. 335. r Wells v. Fydell, lo East, 315. 

Skiim. 555. S. C. Sec the 

4 Med. 372. 


( 44 ) “ For before s'ldiniiiistration granted, there was not any per- 
son who could claim it, and the statute begins to operate only from 
the time a right to demand the thing in question vests in some per- 
son*” Per Gwilliin, 4 Bac, Abi\ 479. 

* (45) I have stated this position with an ut videtur^ because the 
principal question in Curry v, Stephenson, and on which alone the 
decision ot the court was pronounced, was, whether the plaintiff 
ought not to hav^ concluded his replication with a verification, in- 
stead of concluding to the contrary. The opinion on the statute 
of limitations, as stated in the text, was, according to Cferthew, ex- 
pressed by Holt, C. J. who relied on Standfprd’s case, cited in Saf- 
iin’s case, Cro. ,Jac. 6o, 6l. and 5 Rep. 123. where a similar ques- 
tion was decided on the statute of fines. It may be observed, that 
the sa^e question upon the statute of limitations arose and was ar- 
gued in Nunn v. Wilsmore, 8 T. R. 521. but the circumstances 
of that ease rendered it unnecessary for the court to decide it ; 
tjH^sition m the text, therefore, stands on the single authority of 
Justice Holt. ” ^ 
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kinds of misapplication of those funds which were liable to 
the plaintiff's demand. Le Blanc, J. observed, that the de- 
fendant might discharge himself in two ways; either by 
shewing tliat the first executor fully administered all the 
goods and chattels of A. which came to his hands, and that 
the defendant, since the death of the first executor, has duly 
administered all that 'he has received of A*’s assets; or he 
might shew that he has received no assets of the first exe- 
cutor. But, as the plea now stands, he leaves unanswered 
every tiling respecting the assets of the first testator which 
came to the hands of his executor, and merely answers as 
to his own application. Bayley, J. adrl^, that the plaintiff 
was entitled to recover his debt in either of two events; if 
the defendant had received assets of the original testator, 
and had not properly applied them ; or if the defendant had 
received assets of the first executor, and the first executor 
had received assets of his testator, and had not duly applied 
them. The defendant has only answered as to one of those • 
events ; but the plaintifl’ may be entitled to satisfaction ouf 
of both funds; and, therefore, he is entitled to have tljte 
issue so framed that if any thing be forthcoming to him 9ut 
of either fund, he may be able to avail himself of it. 

See further as to pleading the statute of limitations 
statute of set-off*, by and against executors, ante tit. As Amp- 
sit, and tit. Debt. 

Of the Rii^ht of Retainer , — A lawful executor or Idmi- 
nistrator*i when sued by a creditor of the deceased, \may 
claim a right of retaining the assets in satisfaction of a debt 
due to himself, provided such debt is equal or supericy in 
degree to that claimed by the creditor (46). 

Where an action is brought against a defendant as executor 
(which ia the case, as well where thfe defendant is charg^ 
as rightful executor, as when he is charged as executoi^e 
son tort,) and he claims to retain as executor or admiiiistnt 
tor, he ought to set forth the letters testamentary*, or the 
letters of administration", in order that it may appear to the 
* 

fl 1 Keb. 385. 3 Vent. 180. Sty. 837. t Atkinson v Ravison,! A|od. 208. 

Vdugban v. Brown, post. p. 759. u Caverly v. Ellison, T.7oues, 23. 


(46) In Rockelley v. Godolphin, 2 Show, 403. and T. Rayni. 
483. the court inclined to think, that an administrator might plead, 
to an action of debt on bond, a retainer in satisfaction of a bond 
conditioned for the payment of money to tritstees for the use of the 
administrator. o 
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court, that he is such a person as is entitled to retain ; for aa 
executor de son tort is not so entilled*. 

But where the plaintiff sues the defendant as adwinisttator, 
and he claims to retain as administrator, it is not necchsarv 
that the letters of administmtion should he set forth, because 
the plaintiff, by his declaiation, admits him to be lawfid 
administrator^. 

An executor de so7t tort cannot retain for his own debt, 
although of a superior nature; neither will tlie consent of 
the rightful* administrator to the retainer given, after action 
hi ought by creditor, alter the cast *; nor can sgcli executor 
avail himself of a delivn^ over of the effects of the deceased 
to the rightful administrator after action brought, and before 
plea pleaded, so as to defeat (he action of a creditor (47). 


X Coulter’s ca«;c, 5 Kep. 30 . Vcir. 139 x Venionv ruitis>3H B1 is.3'r. R 

y Bicaid V. liiown, () T. K 597. 


(47) “ When tl 0 ^er 1 % bio^ight by a nghtfui c,xf(utor or adminh 
(raior against an utor de Mm tort, hr raiinot plead ))a}iiirnl ot 
debt*,, &r. to (lie value, or that be has giviii the goods, &c. in vatis,- 
fiotioii of tbr cl< IdN, brraii**,* uo ] rihon ought to obtrude hinibclf 
upouth** < 4 lirr oj aoothrr, ue\ » 1 flit U *.s, upon thr geueial issue 
plea<?ed, sm h payniruts shall br recouped ni dauioges.*’ Per Holt, 
C. J. Caith. 1 01 , So per BulUr, J. R. 100 . “ If an action 

be brought b) a u^hljnl adudnhtrator^ against an rxeentor de son 
tori , whatever niaj have be* n disposed of in a course of administra- 
tion, as by pa}iMg debic, hhail be ^llotvcd bint in damages,** 
“ Ibil 111 an aitioii by a cTcr/i tor against an executor de son tort, 
the dcfriidaut may plead pl^ne adiiiinistraMt, and give in evidence, 
the payment of p^^t ilebts; but he cannot retain a just debt to him- 
self.” Per Holt, C. J. Caitli, IO4. 

^ It is laid down 111 Bull. X. P. 4S. that if, in trover % by a right- 
ly udmiiiibti’utor. it should uppear* that the pavnieuts made by the 
executor de sou tort amount to the lull value of the assets, the 
jrlaiutiil shall be nonsuited ^ but iu trespass it sliall go in miti^a* 
tion of damage') only.” This position i" founded, as it seems, on 
an e.<«ieb.ion in li Mo.l, 47‘2. nseribedto II9U, C. J, ; but as Lord 
Ellenhoioiigh, in Mountforcl v. Gibson, 4 East. 443,, justly re- 
marked,- it IS directly contiarj to the opinio«v of Holt, C. J. ip 
Whitehall v. Stpiire, C'artb. 104. The acknowledged ai-euniey of 
Cartliew’s Reports may induce a suspicion that the reporter in 
12 M^. was mistaken; more espioially as in p. 472. of that reiiort. 
Holt IS made to contradict what he had asserledin p. 471. Indeed 
there does not appear any reasonable ground of distiiirtioii between 
actions of tiespass and troier, as to this point. 
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In debt upon bond against the defendant as executor*, he 
pleaded a judgment which he had recovered against the de- 
ceased, and so justified by way of retainer. Replication, 
that the defeiwlant was executor de ?on tort. Rejoinder, that 
after the last continuance, the defendant had obtained letters 
of administration. On demurrer, it was objected, that the 
rejoindt^r was a departure fjom the plea. But the court held 
that it was well enough ; because tlie plea did not expressly 
admit, that defendant had proved the will,* but only admitted 
the defendant’s executorship according to the declaration. 
By the replication it appeared, that the defendant was not 
charged as a rightful but as wrongful executor, n Inch coufld 
not appear on the declamtion, the method of declaring 
against both of them being the same. And the rejoinder set 
forth a matter, which made the acting as unlawful executor 
justifiable; for the subsequent administration related to the 
death of the intestate, and purged the precedent wrongful 
executorship, so as to give the defendant the benelit of re- 
taining. 

Evidence, — In all questions respecting pmonaltif the pro- 
bate or letters of administration, witli they ill annexed, arc 
the only legal evidence of the will. 

Trespass for taking goods\ On not guilty, the defendant 
admitted that the goods had been in the possession of the 
plaintifl', but insisted that he, the defendant, had a property 
in them as <"Xccutor of 1. S. and produced tlie original will, 
by which he was appointed executor. But, per Raymond, 
C . J. “ I cannot allow the original w ill to be evidence to 
prove a property in an executor; the probate Qnust he pro- 
duced; for, perhaps, the ecclesiastical court will not allow 
this to be the testator’s will. Besides, until probate, a man 
dies intestate ; and, if the executor dies before probate, his 
executor shall not be executor to the first testator.” 

Where a probate of a will is lost, the ecclesiastical court 
never grants a second probate, but they will exemplify the 
first, and such excmphlicatioiis are admissible in evidence'. 

A retainer may be given in evidence on pleiie administra- 
vit^ ; but debts of a higher nature subsisting cannot®. 

In an action at the suit of an executor, if the estate of 

« Vaugban V. Br(4ln, Sir. lio(i. Andr. r Pei cur. in Sheplicid Sliortbosc, 
338. 7 Mod. 274f Leach's ed. and Str. 4iJ. 

MSS. d Pliitner v. Marcbant, 3 Burr. 1380. 

b Coe V. VVesternhan[i,Noi folk Siinini. c Bull. N. P. 141 . 

' Ass. 1735. Seijt. Leeds? Ms. 
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the testator is insolvent, a person who has an unsatisfied 
mand upon such estate, is not a competent witness for the 
plaintilH. 

Upon plene administravit et issint riens inter mains^^ if it 
be proved, tliat executor hath goods in his hands, which 
were the testator’s, he may give in evidence, that he hath 
paid to that value of his own money, and need not plead it 
specially. 

In case against executor, upon plene administravit\ the 
plaintiff must prove his debt, otherwise he shall recover but 
\d, damages, though there be assets ; for the plea admits the 
debt, but not the amount. 

Judgment — On a plea of plene adminhfravit generally, 
by an executoi*, tlie })hiintiff may immediately take judg- 
ment of assets quando acciderint ( 48 ). In debt or scire facias 
on this judoment, evidence of such assets only as have 
come to the executor’s hands since the judgment will be 
received'*. 

Judgment against an executor, in covenant broken by him- 
seif, shall be dc hotns te^ilatorisj for it is the testator’s 
covenain which binds the executor as representing ban; and 
therefore he must be sued by that name'. 

Ill like manner upon an obligation made by testator for 
the pcifoiniauf e of covenants, judgment in debt on the bond 
for a breach of coveiuint by executor, shall be de bonis tes* 
tatorU^, 

So in ilcbt against an executor on a bond made by testator", 
if the defendant plead non est factum, and it is found against 
him, judgment shall be for the debt and damages dc bonis 
teUat'ri^i; for the executor cannot know whether it be the 
deed of the testator or not. 

In debt on bond against an executor, if the defendant 
plead ** fully administered,” and any assets are found in his 
hands, although they be not to the vsilue of the debt, yet 


f Ciaig V. Cimdcll, i Camp N.’P. C. 
asi. 

1 1n8t. ^S3 R. 

h Per Holt, C. J. Slie 1 Iey*s case, Salk. 
sq6. 

i Noell r. Nelson, s Saund. <226. 


H Taylor V. Holman, BiilK N. P. 1S9. 

1 Collins v.lhioughgood, Hub. 188 . 
mCastilion v* Executor of Smith, 
Hob. 283 

n Bro. Abr. Exor. pi. 109. 


(48) See the form of thib judgment in 3 Sound. 2l6, 317. 
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the plaintiff sjball have judgntent for his whole debt de bonis 
testatoris’* (49). .. 

In debt against two execi|tors', if they plead severally by 
several attomies “ fully administered,” and the jury find 
that; the one has assets and the other has not, the judgment 
shall be against him only who is found to have assets, and 
the other shall go quit. * 

Where the cause of action is such, that the executor 
might have declared in his own right, he is liable for costs, 
if he is uonsuitedS 

o Lee V. Ridforcl, adjudged on eiTor^ Exch. Ch. 1 Roll. Abr. 939. (B.) 

in Exch Ch. I Roll. Rep. 58 . pi. 5 

p Bellew V. Jackleden, on error in q Grimstead v. Shirley, 3 Taunt. 116. 


(49) I>«t sre Harrison v. Becclos, cor* Ld. Mansfield, C. J. Lou- 
don sittinus, 1769^ cited in Erviiig v. Peters, 3 T*R. 688 . 
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FACTOR. 

Of the Nature of the Employment of a Factor — Power 
and Authority-^jLien — lAahility of Principal — Evi- 
dence, 

Of the Kature of the Employment of a Factor . — A factor or 
broker is an a^>ciit, who is commissioned by a nit reliant or 
other person to sell goods for him, aiul to recehe the pro- 
duce. Foreign factors are agents lesiding here, commis- 
sioned by mer(‘lrant8 resident a&oad, or the contrary. Home 
factois arc agents resident in I'ligland, commissioned by 
merchants also resident in England. 

A factor is usualK paid for hi^ trouble, by a commission 
of so much per cent, on the goods sold. But sometimes he 
acts under a (tel credere commission (1), in which case, for 


(I) « Del credere is an Italian mercantile phrase, which has the 
same signification as the Scotch word warrandice^ or the English 
word guarantee. A factor who has general oi ders to dispose of 
goods for his principal to the best advantage, is bound to exercise 
that degree of diligence which a prudent man exercises in his own 
affairs, and consequently the factor is authorized to dispose of the 
^oocls according to the best terms which can be obtained at tlie 
time; and if it shall appear that he has done so, and that he has 
sold the goods to persons in reputed good ciicumstances at the 
time, and to whom at that time he would have given credit in his 
own affairs, he will not be liable to his principal, although some 
of these should fail ; and for such trouble the factor is generally 
paid by a commission of so nUicb per cent, upon the goods sold. 
According to tlie above practice, the principal runs all the risk, 
and the factor is sure of his commission whetlier the event be fat- 
•vourable or not. Many merchants do not choose to run this risk, 
and to trust so implicitly to the prudence and discretion of their 
factor ; and, therefore, the agreement called ^el credere was in- 
vented, by wiiich the factor, for an addition^ premium beyond the 
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HU additional premium beyond the usual commission, he 
undertakes for the credit of the persons to whom he sells the 
goods consigned to him by his principal. 

Power and Authority. factor, as such, has not any au- 
thority to pledge, but only to sell the goods of his principal*. 
Hence, if a factor pledge the goods of his principal, the latter 
niaj recover the value of them in trover, against the pawnee, 
on tendering to the factor what is due to him, without making 
any tender to the pawnee^ (:2). 

1'hc same rule holds with respect to a bill of lading which 
has been endorsed to u factor by his principal ; for the bill of 
lading, which is the symbol of the delivery of possession, 
r aniiot give a factor a greater authorit^r than the actual pos- 
session or’ the goods themselves. Hence, as a factor cannot 
pledge the goods of his principal®, by a delivery of the 
goods, so neither can he do it by an endorsement and delivery 
of the bill of lading; for, although the endorsement of a bill 
of lading gives the endorsee an irrevocable right to receive 
the goorls, where it is intended as an assignment of the pro- 

4 Cafersoii v. Tush, Sti. 1 17S, per Lee, b Datibip^) v. Duval, 5 T. R. C04. 

C. J Mai tiiii V. Coles, 1 M St S. i40. c Newsom v. '1 hr)rntui), 0 17. 

and Shipley v. Kymrr, i M. & S. 484. 


HMial roniini^Moii, wlicn he hells hib goods on ciedit, bt comes, hound 
to ^varrant the boUincy of the purchabfis.” Arg. jVJackeiizie v. 
Si on, 6 Iho. Ih i\ 287- Tomlin’s eel. 

Ill drove V. Dnliois, 1 T. R. J 19. the cfltctofa cximiiiihsion del 
credere was djscusstd in the Couit of King’s bench, and that court 
de<*ided, lliat it was not nieiely a conditional undertaking and 
guanintce from the person taking it, that he would pay if some 
other person did not, but that it was an absolute tiigagcmcnt from 
him, and made him liable in the first instance ; and the same doc- 
trine was acijuicsccd in, and acted upon in Bize v. Dickason, 
1 T. R. 985. cited in Koster v. Eason, 9 M. & S. 1 19. Hence, 
u I iere*ti factor, under u commission del credere^ sdid goods, and 
took acceptccf bills from the purchasers, which he eiidoi’sed to a 
banker at the place of sale, 'and having received the banker’.-, bill 
(payable to the factor’s order) on a house in Loudon^ endorsed and 
transiuiltcd it to hidprinci[>al, who got it accepled ; it was holdeii, 
tliHt on the failure of the acceptor and drawer of this bill, the 
factor was answerable for the ainouril. jVJackenzie v. Scott, 6 Bro. 
R. C. 980. Tomlin’s ed. 

(-2) Where a factor pledges the goods of his principal as his own, 
the pawnee cannot claim to retain against the principal for the 
nnioiud of the factor’s general lien at the lime of the pledge. 
M. Combie v. Davies, 7 East, 5. 
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perty in the gcfods, yet it will not have that deration, where 
it is intended as a deposit only, by a person,' ^Jio is not au- 
thdrised to make sucli deposit (3). J 

Where goods are permitted to remain at ra wharf in the 
name of a l.)roker, who is accustomed to deal in the article, 
and the broker se/L' them, the principal .will be bound by 
such sale, although be did not expressly authorize the broker 
to sell**. 

A factor may sell on credit*, althongh not particularly 
authorized by the terms of ‘liis commission .so to do (4), 

Where plaintiifs consigned goods to their factors, who not 
having funds to pay the, freight and duties, agreed with the 
defendants that they' should take charge of the consignment, 
pay the freight and duties, and sell the goods, and have one 

d Pickeriiipf V. IJusk, 15 Ka8l,3S. See e Per WiUes, C. .1. Willcs, 40 G. Per 
also Wbitchcad V. Tackett, IS £agt, Cliambre, J. a Bos. & Pul. 499 , 
400. , 


(3) In the case cited (c), as an authority for this position, the 
party to whom the factor luid plc‘dge<l the bill of lading, had not 
any notice that he w'as dealing with a factor; the indorsement by 
the principal was a general indorsement: but it was observed, by 
Lawrence, J., that the letter of advice which brought the bill of 
lulling might liave been inquired for, and that would have shewn, 
that the peibon who pledged the bill was factor only, and not ven- 
dee of the goods, 

(4) ** It lias been objected, that a factor, by virtue of a general 
autimrity, cannot sell on credit; if he do so, it is at his own risk, 
and the owner is not obliged to accept the vendee as his debtor ; 
and it does not in the present case appear that he had any special 
authority. And for this purpose several passages were cited out of 
the civiMaw books, as to the nature of a factor. To this [shall 
answer, that the nature of dealing is now quite altered^ of which the 
courts of law must take notice; for constant and daily experience 
shews, that factors do sell upon credit without such a special au- 
thority, If it were otherwise, it would be the greatest prejudice to 
trade ; and we ought always, and as much as we can, and as far as 
is cfonsistent with the rules of law, to do every ^hin^ for promoting 
the trade and commerce of the nation,” Per Willes, C. J. deli- 
vering the opinion of the court in Scott v. Surman, Willes, 406, 7. 
N. “An agent employed geOerally, to do any act, is authorized to 
do it only in the usual way of business. Hence, stock is sold 
usually for ready money only, a broker employed to sell stock can- 
not sell it upon credit, without a special authority, although acting 
bonA tide, and with a view to the benelit of his principal.” Lord 
Elienborough, C. J. Wiltshire v. Sims, 1 Camp. N. P. C. 258. 
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half the uduak commission on such s?Uc ; and defendants 
accordingly ^0 the freight and duties, and received the 
goods, aft& Wlfch the factors became bankrupt, having before 
informed defendants thaf tlie goods were tlie plaintitfs' ; but 
defendants notwithstanding sold the goods: held that on 
trover by the plaintiifs, the defendants had not a right to 
retain for the freight and duties after deducting the balance 
due from the factors to the plaintifls at the time of the bank- 
ruptcy ^ 

Where C. consigned goods to M., their broker, upon a del 
credere commission, for sale, and drew bills on him in 
advance, which M. accepted but never paid, and afterwards, 
without the knowledge of C., placed; the goods with H., 
another broker, upon a del credere commission, and upon an 
agreement to divide the commission with him, and obtained 
his acceptances for the amount, and IL- sold the goods and 
afterwards became bankrupt, and his assignees received the 
proceeds of those sales, and the acceptances of H. were 
proved under his commission, and a dividend received upon 
them: held that the assignees of H. were liable to the as- 
signee of C. who had also become bankrupt, for the amount 
of the proceeds, in an action for money had and received 

Factors may be bankrupts\ 

By stat. 31 Geo. 2. c. 40. 8. 11. Factors, employed to buy 
or sell cattle by commission, are prohibited from buying 
either directly or indirectly, on their own account, (except 
for the necessary use of their families) live cattle, sheep, or 
swine, in London, or within the bills of mortality, or at any 
place whilst the cattle are on the road to London for sale ; 
and, by the same clause, such factors are prohibited from sell- 
ing, either by tliemselves or their agents, such cattle, &c. 
in London, or within the bills of mortality. Penalty, double 
the value of the cattle sold; to be recovered by application 
to J. P., one moiety to prosecutor, and the other to the poor 
of the pkrish where the oftence was committed. , 

.When goods are consigned to joint factors*, they are in 
the nature of* co-obligors, and are answerable for one another, 
for the whole. 

' According to tkie general rule of law, a sale by a factor 
creates a contract between the owner and buyer*'; and this 


f Sotly V. Rath bone, 2 IVT-^Se S. 298. 
Cockran y. Irlam, s M. & S. 301 . 
Stat. 5 G. 2. c. 30. 8 . 39. 
i Goclfi'ey v. Saundera, 3 VVils. 114 . 
k Per Lee, C. J. in Scrimahire v. Al- 


dertdn, London Sti*. 1183 . 

where the }»iry, however, found a 
verdict ^ain 8 l the opinion of the 
judge. See also exp...Murray, Co. 
B. £..,379. 5th ed, 
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rufe lK>lds even in . cases where the factor licts upon ti det 
credferc commission. Ilipnce, if a factor sell goods, and the 
owner gives notice to the buyer to pay the price tb him and 
not to the factor, the buyer will not be jiistijSed in after- 
wards paying the, factor; and the owner will be entitled to 
recover the price in an action against the buyer, unless, the 
factor has a lien on such price®. 

If goods are bought by a broker", who does not mention 
the name of his principal until he (the broker) has become 
insolvent, the principal cannot set otf the price of the goods 
against a debt due to him from the broker, but is still liable 
to the vendor. 

But where a factor acting under a del credere commission", 
sells goods as hiS own, and the buyer does not know of any 
principal, the buyer may, in an action brought against 
him by the principal, set oft' a debt due to him from the 
factor (5). 

The law has been settled by a variety of cases, that an 
unknown principal, when discovered, is lialde on the con- 
tracts, which his agent makes, for him ; but tins rule must 
be taken with some ciuaUlication ; for a [)arty may preclude 
himself from recovering over against the prin/dpal, by know- 
ingly making the agcMjt his debtor®. 

Goods sold by a broker for a principal not named, upon 


i Sec Driokwatcr v. Goodwiu, Cowp. 
251 . 

m Waring v. FavencU, i Caoip. N. P. C. 
85 . 

n George v. Claget, 7 T. R. 359. See 


Morris v. Cleasby, l M. &S 576. and 
liluckburii V. Scholes, 2 Camp- 343> 
o Per Ld. Kllenboroiigh in Paterson 
T. Gandasequi, i.> Past, (j8. 


( 5 ) Where a factor to a person beyond sea buys or sells goods 
for' the principal in his own name, an action will Ife against him or 
fer him, in his own name ; for the credit will be presumed to be 
pveii to him in the tiret case, and in the last tlve promise will he 
presuiriecl to be made to him, and. the rather so, hs it is so much 
for the ben^ftt of trade. Gonzales v. Sluden, T. I Ann. London 
sittings, Salk. MSS. Bull. IN. P. 130. Where the principal 
resides abroad, he is presumed to be ignorant of the circumstances 
of the pdity with whom his factor deals, and therefore the whole 
credit is considered as subsisting between the contracting parties.” 
Per Chambre, J. iu Jloughton v. Matthews, 3 B<js. & Pul. 490 . 
“ There may be a particular course of dealing with respect to trade 
in favour of a foreign .principal, that be shall not be liable in' 
cases where a home principal would be liable.” Per Baylev, J. 
15 East, 69. 
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the terms, OS' specified in the usual bought and sold notes, 
(delivered ot6r .to the respective parties'by the broker) of 
paym‘”lii m ''ohe month, money," may be paid for by the 
buyer to the broker within the month, and that payment 
may be made by a bill of exchange accepted by the buyer 
and discounted by him within the month, although such bill 
has a longer time to run before it become due'. 

Lien . — By the general usage of trade, where there is a 
coui-se of dealings and general account between the mer- 
chant and factor, and a balance is due to the factor, he has 
a lien (6) on all goods in his hands for such balance of the 
general account, without regard to the time when, or on 
what account.he received the goods' (7). 

With respect to this general lien, it is to be observed. 

First, That it will not attach until the goods come into 
the possession of the facto^^ , 

Secondly, The lien exists during such time only as the 
factor has possession of the goods; for if he should part 
with the possession after the lien has attached, the lien has 
gone*. • 

It is to be observed, however, that where a factor is in 
advance for goods by actual payment, or where he sells 
under a del credere commission, whereby he becomes re- 

p Favenc v. Bennett, n East, aG. r Kinloch v. Crni^, a T. R. 1 19, 7S3. 

4] Kru^erv. WilcoX) Ambl. 253 . s See. Sweet t. Fynk, i Hrtst, 4. and 

diner v. Culeiiiaii, cited 1 Burr. 494. Riiller, J. in Lickbarrow v. Masoiif 

and per BuUcr, J. G East, 2S. 11. S. P. G East, 27. 11. 


(6) There are two species of liens known to the law, namely, 
particiilac liens and general liens, Parlicnlar liens are, where per- 
sons claim a right to retain goods in resp,ect of labour, or inon^, 
expended on such goods; and those liens are favoured in law. 
General liens are claimed in respect of a general balance of ac- 
count ; and those are founded in custom only, and are therefore to 
be taken strictly.” Per Heath, J, 3 Bos. & Pul. 4<)4. 

(7) That a factor has a lien for his gerieriil balance is a point 
‘ too well established to be disputed. The general principle upon 

which such lieu has been allowed, seems to be for the convenience 
of trade, and with a view to encourage factors to advance money 
upon goods iu„ their «pos^ssion, or which must come to their 
hands as lactors.” Per Chambre, J. in Houghton v. Matthews, 
3 Bos, & Pul. 488, 9 . N. This lien is an insurable interest. Parje's 
Xns. II.' 
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^'nsible for the price, he has a lien on the: price, although 
should have patted with the p^osses^ion of:|b(6,g9<^s*. j 
• And this rule holds, although money should have been 
advanced by the factor, at the time when betoew that the 
principal was in insolvent circumstances*. / • 

But where a factor has hot any special claim on the goods, 
and he has disposed of them, whereby he has lost the ad- 
vantage arising from possession, the debt is to be considered 
as the debt of the principal, and the factor has no lien on 
the price. 

The plaintiff, who was resident in Ireland, employed two 
persons, as his fajptors.in London, to sell goods for him, 
which he bad Cd'lheih*. The factors sold these goods 
to J. S. for a^^rfain shtti; the plaintiff not knowing to 
whom they were sold,* and J. S. not knowing that they be- 
longed to tlie plaintiff, the goods having been delivered to 
him as the goods of the factors. The factors, before pay- 
ment, became bankrupts, and their debts were assigned by 
the commissioners to the defendant, who afterwards re- 
ceived from J. S. the money for the goods. The plaintitf 
having brought an action against the defendant for money 
had and received, the case was reseiwed by Holt, C. J. for 
the opinion of the Court of King's Bench, who gave judg- 
ment, after argument, for the plaintiff. This case was after- 
wards cited before Parker, C. J» at the London Sittings, - 
and allowed to be law ; because, though it was agreed, that 
payment by J. S. to the factors, with whom the contract, 
was made, would have idischarged J. S. as against the prin- 
^pal, yet the debt was not in law due to the factors, but to 
the person whose goods they were; and therefore, it was not 
assigned to the defendant, by a general assignment of their 
debtsil, but remained due to the plaintiff as before; and 
havipg been paid to the defendant, who bad not any right 
to have it, it must be considered in law as paid for the use 
of hiih to whom it was due ; and, consequently,, an action 
might be maintained by him as for money had and received 
to His ^ . 

The plaintiffs, who were partners, resident beyond sea, 
bonjpigned a quantity of tar to R. S., the bankrupt, brother 

+ 

t See Driiikwat^ Gopdwra, Cowp. opinioa of the court in Scott v. Suf-,. 

. Jp , man, Willes, 405V5 reimrted also in* 

u Foxcroft V. Deronsbirei 3 Burr. gsf. Bull, N. P. 49. ed. Gtb, by the name 

X Gurratt v. CnHuin^ T. g Ann.B. R. of Gajrat v, Cnllum. 

stated by \^illeS| C. J. deliming the 
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of one df thfe' ^intiffs, as their factorJ". Inhere had beer^ 
mutual de^fthwi^twee^ tho two brothers, the accounts of 
which we^#hea unsettled. * The ship and goods arrived in 
the Thames^, ftoin Carolina. The factor, having received 
the bill of lading, sold the tar to J. S., upon an agreement 
that it should be paid for in promissory notes, payable four 
months after the delivery of the goods. A few days after 
the sale, the vendee gave the factor, in part payment, two 
promissory notes. Soon afterwards the factor committed an 
act of bankruptcy, and the defendants were cliosen assignees 
under the commission. The bankrupt delivered up the 
two notes to the assigifees, and they received the money due 
upon them. They likewise confirmed the sale, and set- 
tled the accoujft with the vendee, and teteived the balance. 
An action for money had and received having been brought 
by the plaintitl’s against the assignees, for the recovery of 
the money received on the notes, and the .money received 
on the settlement of the account, it was holden, that the 
pliiintitfs were entitled to recover both sums; Willes, C. J. 
(who delivered the opinion of the court) observing, as to 
the first, that the notes, having been in the hands of tlje- 
bankrupt at the time of his bankruptcy, were capable of 
being distinguished from the rest of the bai:d<rupt\s estate, 
and therefore could not be applied to the bankrupt’s debts; 
consequently the plaintifts Were entitled to recover the 
value of those notes wliicti had been received by the de- 
fendants; in like manner as if the goods had remained in 
Specie, unsold in the bankrupt’s hands at the time of the 
bankruptcy, the plaintifls might have recovered them in an 
action of "trover. As to the second sum, the general rule 
w^as, that if a person received money, which ought to be 
paid to another, an action would lie as for money had and 
received; that the assignees having received the money 
wdjich. belonged to the plaintifi’s, they ought %o have paid it 
to the plaintifis, and not having done so, tliis action would 
lie against them for so much money had and received to the. 
use of the plaintiffs. ' 

Thirdly, A’factor has not a lien in respect of deblS^ which" 
have accrued previously to the time at which his character 
of factor commenced. ^ 

A., a factor, sold the goods of B., in his own nanie% to C . ; 

Scott *HQd another' V. Surqiaii and z Tfoiijch ton v. Matthews, per 
otbera, assignees of K. S a bank- Hooke, ana Clianibre, Js. Alvanlay> 
rupt. 400. cited by Lord C. J. disicnticiitc. J O 08 .& 

£lienboroiigh, deliveiiug judgment 
in Taylor v. Pliimer, ‘3 M. & S. 575. 

VOL. IX. * I 
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C., without paying fot Aese goods, sent ahcflHer, Jjarcel of 
goods to A. to sell for hirn^'lJiot having A. as a 

factor before. C. became bankrupt, and his a^igne^ claimed 
the goods sent by C. to A., which still remain^^uhsold, ten- 
dering the charges upon those goods. A. refiised to deliver 
them, claiming a lien upon them for the price of the for- 
mer goods sold by him to C., the balance between A. and 
B., being in favour of A. An action of trover having been 
brought by the assignees, against A., for the value of the 
gdods sent by C., it was holden, that they were entitled to 
recoven 

. Liability of Pr^ijDi)f/.“The maxim, that the principal is* 
cimlly responsibly, for^.the. acts of his agent, universally pre- 
vails both in of ’ law and equity*. iS 

^ Upon this princij^le it was holden, by Holt, C. J., that 
a merchant was answerable for the deceit of his factor, 
who had sold some silk to the plaintiff, as silk of a 
superior quality, knowing it to be silk of an inferior qua- 
lity »» (8). 

Evidence , — ^Tt is a general rule of evidence, that where a 
witness has a direct interest in the event of a cause, his tes- 
timony canno^ be received. But, from necessity, an excep- 
tion has been introduced in the case of factors and brokers, 
because, from the nature of the transaction in which they 
are engaged, the contracts they make for other persons can- 
not be proved without them. Hence, it has been holden®, 
that a factor is a good witness to prove the contract of sale, 
in an action by the j)rincipal, for the price of the goods sold. 
And, in a late case% it was determined, that there was not 
any difference, in point of interest, between a person who 
sells.upon commission, and one who is to have a share of 
the profit; and, consequently, that a person who was em- 
ployed to sell ^Oods, and was to receive for his trouble what- 
ever money he could procure for them beyond a stated sum, 

* * • # 
t 4 T. R. 66. per Kenyon, C. J. c Dixon v. Cooper, 3 W^ilt. 40. 

* b .nerii . 9 . Nichols, Salk. ««(). Per d lienjamin v, Porteus, 2 H. Bl. 500 

' Holt, C. J. at Nisi Priua. per Heath and Rooke, Ja. 


(8) But sde B H.^6. 53. b. cited in Bro. Abr. Actions sur le cast^ 
pk 8. where it was said by the court, if my servant sell false stuff, 
an action on the case does not lie against me, unless he sold it 
through i»y covin ot by my command. 
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Wafii" & witness to prove, the contract between the 

’seller and (9). 


(9) Eyre^ C. J. differed from the two judges, conceiving that 
this was not simply a contract that the witness made for another, 
but for another and himself* His profit was not to arise from tlie 
profit of the principal, but was collateral to and beyond it. He 
could not wrong the principal, but he might wrong the person 
with whom he dealt, by screwing him up beyond the real value of 
the goods, for the ssike of his own profit, and therefore he had a 
separate interest to establish a particiilav contract.*’ The C, J. 
acfmitted, however, that, if the prin^iptetMpoa which the two 
judges relied, viz. there was not any difthreoeei in point of inte- 
rest between a person who sold upon commission, and one who 
was to have a share of the profit could be supported, the evidence 
ought to be received. 


I9 
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CHAP. XXI. 


FISHERY. 

I. Of the Right of Fishing in the Sea, and in the 
Creeks and Arms thereof, and in fresh Rivers. 
II. Of the different Kinds of Fishery — Several Fishery 
— Free F^hery — Common of Fishery. 


1. Of the Right of Fishing in the Sra, and in the Creeks 
and Arms thereof, and in fresh Rivers. 


“ The ri^ht of fishing in the sea*, and the creeks and 
arras thereof, is originally lodged in the crown, in like man- 
ner as the right or fishing in a private or inland river is ori- 
ginally lodged in the owner thereof. But although the king 
IS the owner, and as a consequent of his property, liath the 
primary right of fishing in the sea, or erceks or arms thereof, 
yet all the king’s subjects in England have regulaiJj^ a liliiity 
of fishing in the sea, and the creeks and arms thereof, as a 
public common of piscary, and may not, without injiny to 
their right, be restrained of it, unless in such places, cretk^i, 
or navigable rivers, where the king, or some partn ular sub- 
ject, hath gained a propriety exclusive of that coipmon It- 
Derty, either by the king’s charter or grant, or by custom and 
usage, or prescription.” It appears from this passage, that 
Lord Hale thought an exclusive right of fishery in an arm of 
the sea might belong to a subject^ And of this opinion weie 
the Court of B. 11. in Carter and another v. Miircot and ano- 
ther, 4 Burr. 21(j2. where it was decidetl, tliat a plea, which 
prescribed for a several fishery in an arm of the sea, was 
good; but it was there said, that,^a8 thdpiesmnption in such 

ft Ld. Hale, De j[ure mads, p. 1. c. 4. b See also s Ed. 4 . 19. a. 4 T. R 437 . 
Uarj^rave'a Tracts, vol. 1 , p. 1 1. See S. P. admitted by Kenton, C. J. 3*4 
also the case of the Royal Fiftbcry of Asbliurst, J. 

tbe Bannei, Oar, jk €9- 

A 
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case was in fs^vour of the kin^ and the public, it was incum- 
bent on the plaiiitiif to prove his exclusive right, agreeably to 
the rule laid down by Lord Hale, in 1 Mod. 105. tlmt if any 
one will appropriate a privilege to himself, the proof lies on 
his side. In Ward v. Crcswell, Willcs Rep. 2b‘3. and 16 Vin. 
Abr. :j.54. tit. Piscary (B.) S. C. the court held, that all the 
subjects of England, of common right, might fish in the sea, 
it being for the good of the commonwealth, and for the sus- 
tenance of the people of the realm, and that therefore a pre- 
scription for it as appurtenant to a particular township was 
void, and as absurd as a prescription would be for travelling 
the king’s highway, or for the use of the air as appurtenant to 
a particular estate. ’ , 

To trespass for fishing in the plaintiflW^hiry*, defendant 
pleaded, that the place is an arm of the sea, in which every 
subject has a right to fish ; the plaintitl in his replicatiotf 
claimed an exclusive right by prescription, traversing the ge- 
neral right. It was holden, that this was a bad and imma- 
terial traverse, and might be passed over by the defendant, 
and that it was competent to him to traverse the prescriptive 
right of the plaintilf stated in the replication. 

In Bagott V. Orr, 2 Bos. & Pul. 472. the court seem to 
have been of opinion, that prima facie every subject has a 
right to take lish found on the sea shore between high and low 
water mark, but that such general right might be restrained 
by an exclusive right in an individual. 

Fresh rivers, of what kind soever, of common right bolohg 
|to the owucre of the soil adjacent**; so that the owners of the 
one side have, of common right, the propriety of the soil, 
and consequenlly the right of fishing, usque filum aquee, and 
the owiiere of the other side the right of soil or ownership, 
and fishing unto the filum aquae on tlieir side. And if a man 
be ownerof the land on both sides, in common presumption 
he is owner of the whole river, and hath the right of lishing 
according to the extent of his land in length. But special 
usage may alter that common presumption ; for one may have 
the river, and others the soil adjacent ; or one may have the 
river and soil thereof, and another the free or several fisheri' 
in that river. 

' i 

€ RicbardBAn v, the Mayor^ &c. of Or« d Ld. Hale, De Jure Mafia, i« c. f« 
ford, 2 H. Bl. 129. llai';i;rave'8 Tracts, vul. 1. p. 5. Da* 

vis'aR. 57.a. b. 
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II. Of the different Kinds of Fishery^ev^ Fishery 
— Free Fishery-^Common ofFtsherry, 


* A sewal fishciy is where a person has an exclusive 
right of fishery, either in his own soil, or in the soil of 
another" (1). 

He who has a several fisheiy is not necessarily the owner 
of the soiK; but as the exclusive right of fishing is an inci- 
dent to the ownership of the soil, it will be presumed, until 
the contrary be shewn, that such right resides in the owner 
of the soiL Hence' to action of trespass for an injury 
to a right of several fishery, it' ii a good plea that the soil 
and freehold belong to defendant* (2). To this, however, 
the plaintiff' may reply title to the several fisherj^ either by 
prescription or grant, thereby rebutting the presumption of 
the right pf several fishery being still vested in the owner of 
the soil. ^ 

If a poison be seized of a river**, and bj^ deed grant a se- 
veral fishery in the same, and makes* livery of seisin secun^ 
dum fonnam vart(c^ the soil does not pass ; and if the river 
become drj , tlio grantor may take the benefit of the soil, for 
a paiticular right only passed to the grantee. 

A prescriptive rjglit to a several fisheiy in a navigable 
river may pass as appurtenant to a manor*. A right of 

e Filz Ahr. pi. 07. cited £>0 Poston, J. 18 H. 6. 30. o. Fitz. Abr. % 

H.6. 4. Barre, pi. 30. S. C. 

f liiirgrave'b ^otc, Co. Lilt. 122. a. 11. li 1 Inbt. 4 b. 

(/)• i Rogers v. Allen, i Camp. N. P. C. 

g J7 E, 4. 6. b. 13 Ed. 4. b. Per 309. 


{ I ) ** In order to constitute a several fishery, it remiisite that 
the party claiming it should so far have the right of fisning inde- 
pendently of all others, as that no person should have aco-exten- 
sive right with him in the object claimed. But a partial indepen- 
dent right in another^ or a limited liberty, does not derogate frum 
the right of the general owner.” Per Lord Mansfield, C. J. deli- 
vering the resolution of the court, Seymour and others v. Ld. 'Cour- 
tenay and otliers, 5 Burr, 2814. 

( 2 ) See also 10 H. ?• 24. b. 28. b. a case very clearly reported ; 
but it is said there, that the plea is not good, unless it conclude 
with praying, whether plaintiff shall have his aciion without shewing 
title. Per Brian, J. but ithiOH. 6. 4. a. IVewtou, C. J., CVB. 
wat> of opinion, might be concluded either way. 
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fishery is clt^|ble, and may be abandoned as to part, while 
another preserved. Hence, -an exclusive right to 

dredge fs^r^etdea may subsist as appurtenant to a manor, al< 
though.i£ qpJ^fiillforall the king’s subjects to catch floating 
Ash. therein. , 

Trespass for breaking and entering his close, and fishing in 
separali piscarid sud, and for taking pisces suos^^. After 
verdict, exception was taken to the declaration in arrest of 
judgment, because it is said pisces sttos. But the court were 
of opinion, that being in separali piscarid, it might well be 
said pisces suos, because they could not be taken by any other 
pers(Hi. 

In Fontleroy v. Aj’lmer, Ld. where the decla- 

ration stated that defendant, in separMi^stiS piscarid piscatus 
jfuit, et pisces cepit, after verdict for plaintiff; an exception 
in arrest of judgment, directly the reverse of that in the fore- 
going case, was taken, viz, that the declaration had omitted 
the word suos ; but the court thought the objection entitled 
to very little weight ; because the plaintiff- having alleged, 
that it was hisfisheiy, the fish there should be intended przmi 
facie to be his fish. 

Issu^ being joined upon a prescription for the sole and ex- 
clusive right of fishing; over four places in a navigable river', 
proof of a right of fishing over three of the four places 
was holden not to support the right claimed; although 
it appeared that the trespasses complained of were commit- 
' ted in one of the three ’places over which the right was shewn 
to exist. 


Free Fishery. 

It is to be lamented, that the books do not afford materials 
for an accurate description of a free fishery. That this sub- 
ject is involved in doubt and uncertainty, will appear from 
the following passages, extracted from the writings of Mr. 
Justice Blackstone.and Mr. Hargrave. 

Mr. J. Blackstbne, having defined common of fisheiy to 
be a literty of fnhing in another man's water",* states a free 
fisheiy to be an exclusive right of fishing in a public river, 
and adds, ‘‘ that it is a royal ffanchise, and is considered as 
such in all iountries where the* feodal polity has prevailed ; 


k Child T. Gre^iihill, Cro. Car. 553. 
Sir Wm. Jonea, 440* S. C. 


1 Rogers v. Allen, l Camp. N. P. C. 
Com. 39; 40. Ed* la. i 
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though the making such grants, and thereby $ppropriatjngf 
what seems to be unnatural to restrain, the usiBbf running' 
Water, was prohibited for the future by King John's great 
charter; and the rivers that were fenc^ in bis^tiine were 
directed to ,be laid open. This opening was extended. by 
the second and third charters of Henry III. to those also 
which were fenced under Richard I., so that a franoliise of 
free fisheiy ought to be as old as the reign of Henry 11. 
This ditfers fiom a i>everal fishery, because he that has a se- 
tei'ul fishery must also be (or at least derive his light from) 
the owner of the soil, which in a free fishery is not requisite. 
It diflevs from a common of piscaiy, m that thefiee fishery 
is an exclusitp common of piscary is not so; and 

therefore, in a fiee fish^^ a pcr^on has a piopei ty in the fish 
before they aie caught; in a common of pistaiy, not until 
.afterwards Sonic, indeed, ha\c coiisuUied a ficc tislury, 
not as a ro^^al fianchise, but merely as a private giant ot a 
liberty to fish m ilie sertral fishery ot tin giahloi. But the 
considering such right as oiigmalij a flower of the picroga- 
tive, till icstiaincd bj Magna Chaita, anddciiMcibj lojal 
giant, previously to the reign ot Uichaid 1., to such as now 
, claim it by pie&cnption, and to distinguish it, as we have 
done, from a .sen r«/ and a c 077??/? e;/ of fjshci}, may move 
some dilficulties in respect to th*s matter, with wliich our 
books are enibai rn-..sod/* 

On this pasbage Mr. Iiaigmve made the following 10- 
►piiark" “ Both parts ol this dts^nptiou of a liei iidieiy 
seem disputal>le. With regard to the fiirt pari, thoiigli 
for the sake of distimlnm it might be moie coinimeiic 
to appropikit#* fue fislieiy to the fiancliise of fishing 
jn public nvcis by diTiVation licin thctiovMi; and though 
in other countries it may be so considcied, yet, from the 
language of our books, it seems as if, in our law, piactice 
had extended thisdvind of fisheiy to all sti earns, whether 
private Or public ; neither the register nor other book pro- 
fessingf any discrimination. Reg. 93. P. N. B, 88. G. 
Fitz. Abr. Ass. 422 17 Ji. 4. 6. b. 7. a. 7 H. 7. 13. b. With 
respect to the 2d part, it is true, that in Smith v. Kempe, 
2 Salk. 637. Carth. 283. S. C. the court held free fisheiy to 
import an 'exclusive nglft equally with several fisheiy, 
chiefly relying on the wTit in the Register 93. b. and the 
46 E. 3. 11. a. But then this was only the opinion of two 
judges® against one*", who strenuously insisted, that the word 

' . ti 

n Haigiave's Co. T.itt. jss. a. n. 7* 

• Holt, C.J. DolbeD,J. 


p Tyre, J. 
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lib€ra\*4x^ii termini^ implied common, and that many judg- 
ments ffed ‘|krecedeiit8 were founded on Lord Coke’s so con- 
struing That; the dissenting Judge was not wholly un- 
warranted. iol the* latter part of his assertion, appears from 
two determinations a little before the case in question, viz. 
Upton V. Dawkins, 3 Mod. 97, where Judgment was ar- 
rested in trespass for broking and entering a free iishcry ; 
because the declaration alleged the lish. taken to. be the lisU 
of the plaintiff: and Peake v. 'Pucker, cited in margin, 
Carth. 286. where judgment was arrested on the same 
ground.” 

After the preceding remarks wore published, Mr. J. 
Blackstone, with that candour and liberality, which are the 
inseparable companions of true leawiing, added the follow- 
ing observation in a subsequent editiotLof his Commentaries: 
“ It must be acknowledged, that the rights and distinctions 
of the three species of fishery are very much confounded 
in our law books ; and that there are not wanting respectable 
authorities (sec them w(‘ll digested in Hargrave’s notes on 
Co, Litt. 122, (23),) wl)^h maintain that a several lishery 
may exist distinct from tbo property of the soil, and that a 
free fisliery implies no exclusive right, but is synoniinoua 
with common of piscary.’* 

Whatever be the nature of free fishery, wliether it be, as 
Mr. J. Blackstone supposes, an exclusive right, or as Mr. 
Hargrave seems to think, only the same wdth common of 
lishery ; sinc^ the case of Smith v. Kempe, before mentioned, 
it is too late now to contend, that an action of trespass vi et 
armis will not lie for an injury to it (3). But it may admit 
of a question, wdicther the declaration ought to state the fish 
taken to be the fish (f the plaintiff. It seems, that such alle- 
gation ought not to be made. 

If ab issue talieu on a prescription by defendant goes to the 
whole trespass, such issue being found for the defemlant, the 
plaintiff' will not, be entitled to costs, although a verdict be- 
found for him on the general issued. 

q Vivian t. Blake, ii Ea8t,s63. 


(3) It should be remarked, however, that the declaration in SmUh 
V, Kempe, was for breaking and entering the close ol'lhe plaintiff, 
and fishing in the free fishery of the plaintiff in the said closc^ See 
Carthew’s Rep. p. 2S5. 
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Common of Fishery. 

A common of fishery is a right of fishing in dcfmtnon with 
other persons in a stream or river, the soil whereof belongs io 
a third person. This does not differ in any respect from any 
other right of common', and trespaSfe will not lie for an injury 
to it. A person having common of fishery in another’s land, 
cannot cut* the grass growing on the bank. 

Under ancient deeds recognising a right in the owner of an 
estate to have a weir across a river for taking fish ^ if it ap- 
pear that su6h weir , was heretofore made of brushwood, 
through which the fiah might escape into the upper part of 
the river, he cannot’ fibfivefnt into a stone weir, whereby the 
possibility of escape ir ^ebarred, except in times of extraor- 
dinary flood. 

f Salk. 637. . * Weld V* Hornby, 7 East, I ai. 

a 13 H. a. p. 15. b. 
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FRAUDS, STATUTE OF. 

Slat. 29 Car. 2. c. 3. entitled., An Act for Prevention 
of Frauds and Perjuries, , 

I. Introduction. The Jirst^^ second i and third Sec- 
tions, relating to parol Demises; Assignments, 
and Surrenders. 

II. The fourth and seventeenth Sections, relating to 
Agreements. 

HI. The fifth and sixth Sections, relating to the Exe- 
cution and Revocation of Wills. 


I. Introduction. The frst, second, and thirdrSeciions, 
, relating to parol Demises, Assignments, and 
Surrenders. 

InTROD UCTION.-^’This statute, the wise provisions of 
which have been so often and so justly comnnended (l), is 
supposed to have been the joint production of Sir Matthew 
Hale, Sir F. North, and Sir Leoliue Jenkins, an eminent 
civilian*. Sir M. Hale, however, died a few months before 

a Sec Gilb. Eq. R. 171. and Ld. Keeper Guildford's Life^p. J09. 


( 1 ) Lord Nottingham used to say of this statute, tliat every line 
of it was worth a subsidy. Ld. Keeper Guildford*^ Life by R. 
North, p. ibQ. See also Chaplin v. Rogers, I Ea&t, 194, where 
Lord Kenyon, C. J. said, “ It is of great consequence to preserve 
unimpaired the several provisions of the statute of frauds, which i$ 
one of the wisest laws in our statute 6 ook.'^ 
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the act passed into a law (2) ; and this circusS||l|k^ce may 
possibly account for the inaccuracies, which dis- 

covered in the composition *»- To detail all thl^lbusps of 
this statute, and to notice the construction which they have 
received in a variety of decisions, would fef ex,(^^ the H- 
inits prescribed to this abridgment: it would, indeed, be in 
a great measure superfluous, since this arduons task has 
been already, in part, performed by a learned gentleman, 
who has signified • an intention to complete his valuable 
treatise (3). The object of the present chapter will be 
merely to select such of the provisions of the statute of 
frauds as fall Within the scope of this work, and to subjdin, 
in a r%iilar series, whicli have arisen, and the deci^ 

sions thereon. 


1st Sct7/ow.— By this statute, /or prenention of many frait^ 
dulent practices^ which are Commonly endeavoured to he ftpheld 
hy perjury^ and subornation of perjury^ it is enacted, that, 
** All leases, estates, interests of freehold^ or terms of years, 
^ or any uncertain interest of, in, to, or out of any raes- 
suages, manors, lands, tenements, or hereditaments, made 
^ or created by livery and seisin only, or by parol, and not 
^ piit in writing, and signed by the parties so making or 
** creating the same, or their agents thereunto lawfully au- 
thorized by writings sliall have the force and effect of leases 
“ or estates will only.” 

Qd Section, — " Except all leases not exceeding the term of 
** three years from the making thereof, whereupon the rent 
resented to the landlord, during such term, shall amount 
** unto two-tbrrd parts, at the least, of the full, improved 
value of the thing demised.” 

^ Collecting the meaning of the first section®, by aid derived 


b Sec Bong. 344- lu 


e Per Ellcnhorongli, C. C|<M^by 
V. Wadsworth, 6 J^st, 609. 'y 


(3) Sir M. Hale died on the 25th of December, J676’i The par- 
liament met on the )5th Febniaiy following, and this statute re-^ 
ceived the royal a^ent oh tlie )6th April, 1677* From the circum* 
stance of this statute not lioving passed until after the death of Siy 
M. Hale, Lord Mansfield inferred, that it could not hav^ been 
drawn by him ; more especially as the bill was introduced, in the 
usual manner, and not 'upon any reference to the judges. . See 
Wyndham \% Glietwyqd,* I Burr. 418. * ^ ^ 

;n (8) Traatiae.oivthejgltatate of Frauds^ by W. Robettf, of 
Liiicola’s Inn, 8vo. 1805. <1' 
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from tlie l$»guage and terms of the second, and the excep- 
tion ther^lf^ contained, I think, that the leases^ &c. meant 
to be by the first section, must be undei stood as 

leases of the like kind with those in th(^ second section, but 
which conveyed a larger interest to the party than for a term 
of three years, and such also as were made under a rent re-* 
served thereupon. Hence, where the plaintiff*^ agreed bij 
parol, with the defendant, for the purchase of a standing 
c»'op of mowing glass, then growing in a close of the de- 
fendant’s, for a certain sum ; it was holden, that the agree- 
ment was not a lease, estate, interest of freehold, or term 
of years, “ or art uncertain interest of, in, to, or out of 
lands created by parol,” within the, meaning of the lirst 
section, so as to be void on the grcudid of not having been m 
writing. 

In an action for the breach of an agreement, whereby the i 
defendant agreed to take of the'plaintdf certain premises for 
15 years®, it appeared, by the evidence of an attorney, that 
he ^lad prepared a draft of a lease, which he had sent to an 
attorney on the part of the defendant for perusal, who made 
some alterations m it, and returned it; that soon after, the 
defendant, being unable to perform the agreement, applied 
to the plaintiff to cancel it ; to which the plaintifl did not 
object, upon being mdcinnifed against the expense which 
he had incurred ; but before he w^ould try to let it ui^ain, he 
required the defendant to relinquish the doivement by writ- 
ing, whereupon the defendant wrote on the drafl of the lease 
as follows : “ I hereby request Mr. Sliippey, to endeavour to 
let the premises to some other person, as it will be mconre^ 
nient to me to perform my agreement for them, and for so 
doing, this shall be a sufficient authority. 1, Derrison.” 'I’lie 
defendant having refused to make any compensation, this 
action was brought. It was admitted, that at the time \Yhen 
the agfeetbefit for the lease was entered into, it was not re- 
duced Into writing, nor was any memorandum made or 
note of it. It waa objected, that the agreement was void 
by the statute of frauds; and Ilawkiqs v. Holmes, 1 P, 
Wms. 770. was cited. But, per Lord Ellenborongh, C. J. 
“ It is not' necessary that the note in writing should be 
eontemporameous with the agreement. It is sufficient if it 
has been made at any time,^ and adopted by the party after- 
wards; and then any thing under the hand of th§ party, ex- 
pressing that he hfid entered into the agreement, will satisfy 
ibe statute, which was only intended to protect peraems from 

4 AC. i ^ Derri«Mi^''5 £«p.l|f. P. C. 
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hating parol agreements imposed on them. 1||’ this dase, 
the indorsement says, that he was. unable tOwj^fform the 
agreement for the premises, and it is written oin^the draft 
of the lease of those premises, which had p^sed and 
altered by his own attorney. It is sufficient with respect 'to 
the case from Peere Williams, to observe, that was an 
agreement purely executory, and nothing more than the bare 
draft of the leasej which was not signed by the party.” 

Any uncertain interest in land.] Tlie defendant had 
agreed^, by parol, that the plaintiff should have the liberty 
of stacking coals upon part of a close belonging to the dcr 
fendant, for the term pf ^ven years; and that, during this 
term, thd plaintiff 'shbplff have the sole use of that part of 
the (4). Aftef 'the plaintiff had, pursuant to this 

agreement, enjoyed the liber^ of stacking coals for three 
years, the defendant locked iip the gate of the <dosc. The 
question was, whether this agreement was good for seven 
years? Lee, C. J. and Denison, J. were of opinion, that it 
•was; observing, that in the case of Webb v. Paternoster, 
Palm. 71. it was laid down, that the grant of a licence to 
stack hay upon laud did not amount to a lease of the land ; 
and, although it was said in that ease, that such a licence, 
provided the 'grant were for a time certam, was irrCv'ocablc, 
yet it did not follow, that an interest in the land did’ thereby 
pass. As the agreement, in the present case, was only for 
an easement, and not for an interest in the land, it did not 
amount to a lease; and, consequently, it was, notwithstand- 
ing the statute, good for seven years. Foster, J. concurred 
in opinion, that the agreement did not amount to a lease; 
but he inclined to be of opinion, that the words in the sta- 
tute, any uncertain interest in land,” extended lo this 
agreement, and, consequently, that it was not good for more 
titan three years. Lee, C. J. and Denison, J. were of c^ion, 
that these words related only to interests, vyhich areui^Crtaiii 
as to the time of their duration. After consideration, it was 
holdeh, that the agreement, though by parol, was fioo<l for 
seven jiears. - . o 

Shall have the force and effect of leases at will only.]' 

f Wood ▼. Lake; Say. Rep. 3. 


(4) From a MS. note of this case it appears, that the considera- 
to be paid by ttoplaintiff for the libertv of stackine the 
‘•^Is, was 208. for evti^ eta<*; ' , ^ 
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NotwitJ)?lmding these words, a lease by parol, for a longer 
term* thao three years, will enure as a tenancy from year to 
year._ 

In aii il^i^on against a tenant®, for double rent, for hold- 
irig over after the expiration of his term,, and a regular no^ 
tice to quit,' the first count in the declaration stated a hold- 
ing under a certain term, determinable on the I2th of May 
then last past; and other counts stated a holding from 
year to year, determinable on the same day- It appeared 
in evidence, that the defendant had held tjfie premises for 
two or three years, under a parol demise for twenty-one 
years from the day mentioned,' to which the notice to quit 
referred. It was contended at j^hfe Jtrtal, that the, holding 
should have been stated according Vo the legal operation of 
it, as a tenancy at will ; and, as there was not any count 
adapted to that statement, the plaintiff ought to be non- 
suited. Rooke, J. however, considering that it amounted 
to a tenancy from year to year, overruled the objection, and 
the plaintiff obtained a verdict. On motion to set aside the 
verdict, on the ground of a misdirection. Lord Kenyon, C. J. 
said, that the direction M’^as right, for such holding now 
operates as a tenancy from y^ar to year. The meaning of 
the statute was, that such an agreement should not operate 
as a term; but what was then considered as a tenancy at will 
has since been properly construed to enure as a tenancy from 
year to year. 

If a landlord lease for seven years by parol*^, and agree 
that the tenant shall enter at Lady Day and quit at Candle- 
mas, tliough the lease be void by the statute of frauds, as to 
the duration of the term, the tenant holds under the terms 
of the lease in other respects, and, therefore, the landlord 
can only put an end td the tenancy at Candlemas. 

And, moreover, that no leases, estates, or 
inl^f^ts, either of freehold, or terms of years, or any un- 
certain interest, not being copyhoUl or customary interest 
of, in, to, o^ out of aigr messuages, manors, lands, tene- 
ments, or hereditaments, shgll be assigned^ granted, or 
surrendered, unless it be by deed, or" note in writing, 
signed by the party so assigning, granting, or surrendering 
the same, or their agents thereunto law-fully authorized dy 
writings or by act and operation of law.” 

The mere cancelling in fact 'of a lease* cannot be consl- 


I Clayton^. Blakey, 8 T. R.. S. 1 Roc d. E. Berkeley t. of 

E Doe d. Ri|pge v. Beil, 5 T. R. 471 . . d East, . 
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dered as either a deetl or note in writing within ,tke meaning . 
of this clause, and, consequently, will not be i^si^rrehder. 
A parol assignment of a lease from year to year is^Vwl uadef 
^^8 cla^se^ 


W.' Fourth and Seventeenth Sections relating to Agrees 

ments. 

4/A Section , — “ No action shall be brought whereby to 
** chdrl'e any executor or administrator, upon any special 
“ promise, to answer damages out of his own estate ; or to 
“ chaige the defendant upon any special promise to aimvir 
for the debt, default, or miscarriage, of another person ; or 
“ to charge any person, iqion any agreement made upon 
“ ( ousideration of marriage; or upon any contiact or sale 
“ of lauds, leuements, or hereditaments, or any interest m 
“ or conrerning them ; or upon any agreement that is not to 
“ be performeil within the space of one year from the malting 
“ thereof, unless tlie as,n(menl upon which such action shall 
be brought; or some memorandum or note thereof, sindl 
be in writing, and signed by the parly to be charged there- 
“ with, or some oilier jierson thereunto by him lawfully 
authorized.” 

It will be proper to remark, that this section was intended 
for the relief of personal representatives and others, and it 
was not thereby intended that they should he cliaroeil fur- 
ther or otlierwise than by common law they were chargeable. 
Before the statute, a ptoinise made, with referem-e to any of * 
the subjects mentioned in this section, would not have made 
the party promisiug liable, unless such promise h^.bcen 
founded on a sufllcient consideration'. Tne same rule holds 
since the statute, with this addition, that $uch promise, and 
the consideration* on which it is foundeil, must be in writ- 
ing, and signed by the party to be charged, or his agetjt. If 
an action is brought tor the non-performance of thc'promise, 
it is not necessary that it should be stated in the declaration** 
that the agreement was in writing ; it will be sufticient for 
the plaintiff to produce a written agreement in evidence at 

k Botlint ▼. Iwitrlln, Stilirk t»iit Am. di Wain v. Wnriten, S Emit, 1 0 
ISfls, fo.»nt Sir^A. 0. B. n Anon, Snik. sifl. a Butr. isgo. M* v 

1 tnmp. N V. C. SIS. Si'. ^ 

I BiincUr.Tius^ll; 4 TsiiidU]J7. 
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Ihe 'trial (5); 'but if such agreement be pleaded in bar of 
another actioh, it must be shewn on the &ce of the plea, 
that it was ixt ttfiting ; for, otherwise, it would not appear 
that it was an agreement whereon an action might be main* 
tained*. 

Having premised that the preceding remarks apply to each 
of the clauses in this section, and that they are introduced 
in this place for the sake of avoiding repetition, I shall pro- 
ceed to consider the several clauses separately. 

No action shall be brought to charge any executor or admi>> 
nistrator upon any special promise, to answer damages out of 
his own estate,'] The leading case on this clause is that of 
Rann v. Hughes : in that case it. was stated in the declara- 
tion', “ that disputes had arisen between the testatrix and 
the intestate, which had been referred to arbitration ; that 
the arbitrators awarded, that the intestate should pay to the 
testatrix a certain sum of money on a da^ appoints ; that 
afterwards the intestate died, possessed of effects sufficient 
to pay the sum awarded ; that at the time of the death of 
the testatrix, the sum awarded remained unpaid, by reason 
of which, the defendant, as administratrix, became liable to 
pay the plaintiffs as executors the said sum, and being' so 
liable, the defendant (not saying as administratrix) in consi- 
deration thereof, promised to pay the same. Pleks. 1. Non 
assumpsit 2. Piene administravit ' 3. An outstanding debt 
on bond, and piene administravit praeter. The replication 
took issue on all the pleas. 'Verdict for the plaintiffs on the 
first issue, and damages assessed: on the other issues, for the 
defendant The plaintiffs entered judgment for the damages 
assessed and costs, against the defendant generally. On a 
writ of error in the Exchequer Chamber, it was assigned for 
error, that the defendant was impleaded as administratrix of 
the intestate, yet judgment was given against her generally 
and without any regara to her having goods of the intestate 
in her hands to be administered. The Court of Exchequer 
Chamber reversed the. judgment' Upon a writ Of error, 
from this judgment, in the House of Lqtds, the following. 

o Cate V. Barber, T. Raym. 450. Maay JSh j La V. laabena Hugbei, 

p Rann and another, exeentora of adminiatratris of John Hughes. 


* 

(5) A plea of tender to the action will supersede the necessity 
of this proof ; for h}’ payment of money into court upon that plea^ 
the defendant a^its the cause of action* Middleton v* Brewer^ 
Peake’s N* P* C. 15. 

TOLa XI. 


K 
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question was put to the judges : Whether sjufficieht matter 
appeared* upon the declaration to warrant, aferverdjpt, the 
judgment entered up against the defendant irV error "in her 
peraonal capacity ? Skynner, C. B. delivered the unanimous 
opinion of the judges, L That there was not a sufficient 
consideration to support this demand, a« a personal demand ^ 
against the defendant; inasmuch as tlfe defendant did not*' 
derive any advantage from the promise, for it was a promise 
generally to pay upon request, what she was liable to pay 
upon request in another r^ht,‘ and the promise was not 
founded on any consideration of forbearance or the like, 
whicli might have supported it 2. Tlmt the promise not 
being.founded on any consideration, the circumstance of its 
being in writing (which might be presumed after verdict) 
would not assist the case; for, by the law at‘ England, an 
agreement merely written, and not being a specialty, recjuired 
a consideration. 3. Tbatthe statute of frauds had not taken 
away the Necessity of .A consideration; for that statute was 
made for the relief of personal representatives, and did not 
intend to charge them further, than by common law they 
Were chargeable. • ^ 


Or to charge Ike defendant upon my special promise to 
answer for tkedehty defauity or miscarriage ^ another person.'] 
In'order to bring a case within, this clause of the statute, it 
18 essentially necessary thgt the person, on whose behalf the 
promise is made, should he Hable, as well as the promiser, 
or, as it is sometimes expressed, (though the propriety of the 
"expression has been questioned) ((J),that the promise should 
be collateral, and not original, TbiS distinction will he illus- 
trated by the following eases, whieb are arranged under two 
(liyisiqns; first, cases within* the statute; secondly, cases not 
within the statute. . 


1. Cam mthn the id Clams <if. % \th Ssutkn.^la an 
gion upon the case, the plaintiJF. declared, that the de- 
ftmdanfr, in consideration that tbe plaiatiff would let his eeld- 
, Mg . out'* to lure to F.S.V ploinised the plaintiff that J. S. 
should redeliver f^e gel^ing^ but that J. S. never did rede- 
hver him. It w^|^ctod, that tlw plaintiff had not any 
^remedy , ^nst the contract, .for not xt- 

fiD. *177®.’ 4 Bro. P. C: 

p. 97. TdmBn’ft edf. 7 T; H. 350. n. 




B%ickroyr -v. Darnall, Ld. BaTm 
1085. Saik.97. B.U. § (j* 

• / “'¥^1 upon this statute have arisen iVem 
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uelivewng th^gelding, an action of trover upon 

the toxt, in case of demand and refusal; and, 
there^re, such remedy accrued fjx)m a wrong, subsequent 
to the, contract, the present case was riot within the meaning 
of the statute; but trie court overruled the objection, observ- 
ing, that the party ^as also liable in detinue upon the original 
i delivery or bailment, the bailment hkving been such as in its 
nature required a redelivery ; and if the bailee will not re- 
deliver the thing bailed,, the only adequate remedy is an 
actijpn of detinue against the bailee ; consequently, this pro- 
mise of the defendant’s, that J. S. should redeliver the horse 
bailed, for which there was a remedy. against J. S. upon the 
bailment, was a collateral promise, and," therefore, a promise 
to answer for the act and defeult of another, within the statute. 

The defendant, in consideration that the plaintiff would 
hot sue J. S.*, promised 'to* pay the plaintiff the money due 
from J. S. ; this was holden to be' within the statute, fbr there 
was not any consideration stated fpr Vhich the plaintiff had 
promised not to sue, and if there" had, J. S: could not have 
availed himself of this agreement between the defendant and 
plaintiff, but the debt would still have subsisted, and, conse- 
quently, the promise was collateral. 

J. S. was indebted to the ptpintiff in a sum of money*, for- 
the recovery of which the plaintifi' had commenced an action ; 
whereupon the defendant, in consideration that the plaintiff 
would stay his action against h S., promised ta pay the plain- 
tiff the money owing to him by X S. This was holden to 
be clearly within the statute; on the ground that there was 
a debt of another still subsisting, and' a promise to pay it. 

An opinion formerly prevailed, that, in order to bring a 
' case within the statute, it was necessary that there should 
be an existing debt owing from the person on whose behalt 
the undft%king was made,- at the time of such undertaking. 
Hence, a'promise on the behalf of another, for the payment 
of the price of -gbodv delivery of such goods, w^aa 

holden not within |be statute; because at the^ time of the 
promise there was hot any debt!^ (7 this distinction was 
overruled hi the following cases. . / 


» Rothery v. Curry, Bull. N.F. «8I. ' u Mawbrty v. C'unnipghapi, sitting! 

t Fish v.^Hutcbiugon, s Wil8.'94. nRer B, Tk I77d, cited in Jones ▼. 

■ Cwpcr, Cowp. 5^29. - 


(7) InUgge v.tSibwn, 3. IWS. BuUer, J.jaid,' 

' that he had al ways been of opinion M ansfield s doctnpe 
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an action for goods sold flIlWdivered*, it appeared irt 
evidence, that the goods in question had beeti delivered to 
J. S. in consequence of a parol promise by the defendant to 
the plaintiff in these words, / will pay you, if J, S, will 
not,*' J. S. was entered as the debtor in the plaintiff’s books. 
The court were of opinion, that this promise by the defend- 
ant was a collateral undertaking within the statute. 

The defendant bid asked M.^ (one of the plaintiffs) whe- 
ther he was willing to serve J. S. with goods? M. answered, 
that he did not know J. S. ; to which the defendant replied, 
if you do not know him, you know me, and I will see you paid, 
M. then said, he would serve him: to which the defendant 
answered, “ he is a ^od chap; but I will see you paid.'* 
A letter was afterwards received by the plaintiffs from J. S. 
* containing an order for certain goods, which were afterwards 
sent to him. The plaintifft made J. S. the debtor for these 
goods in their books; J. S. having refused to pay for the 
goods, an action for gdods sold and delivered was brought 
against the defendant The court held, that the case was 
within the statute, there not having been any promise in 
writing, and gavejudgnjent for the defendant; Bullcr, J. ob- 
serving, that the general rule now was, that if the person for 
whose use the goods are furnished be liable, any other promise 
by a third person to pay that debt mdst be in writing. 

The plaintiff, a woollen-draper in London®, employed a 
rider to receive orders from his customers in the country. 
The defendant, meeting with the rider at Deal, desired him 
to write to the plaintiff, to request him to supply the de- 
fendant’s son (who trad^ to the West Indies) with whatever 
gi^s he might want, on his, the defendant's credit; and at 
the same time said, “ use my son well, charge him as low as 
“ possible, and / will be bound for the payment of the money, 
** as far as 800/. or 1000/.” I’he rider accordingly wrote to 

X Jones V. Cooper, Covp.ssv. a Anderson v. Hayman, i H. Bl. 130. 

y Malson and another v. Wharam," 

a T. R. «#» 


in Cunningham v. Mowbray was right and wsficranted by the statute ; 
because in these cases, when a thirdm^son is called in, the real 
meaning is, that the party will no^^R the person first applying, 
and gives credit to the last; that iWManseeld’s distinction be- 
tween a promise made at the time and afterwards was sound. This 
case had been overruled, but he had seen no reason to alter his 

O^lOD.** 
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the plaintiff the following letter: “ Mr. Haymanof this town 
*' says, his sob will call on you, and leave orders ; and he 
“ has promised me to see you paid, if it amounts to 1000/. 
“ N. B. If deal for twelve months’ credit, and pay in six or 

eight months, expects discount in proportion.” Soon after 
the son received go^s from the plaintiff to the amount of 
800/., which were delivered to him in consequence of the 
before-mentioned engagement of the father. TAe son was 
debited in the plaintiffs books, and having been applied to 
for payment, wrote the following answer to the plaintiff: 
“ In answer to your letter I can only say, that I understand 
“ your credit for the goods was twelve months, which was 
“ also mentioned by your rider to my fether ; I shall, at this 
“ rate, make you remittances for the different parcels as th^ 

become due.” The sOn afterwards became a bankrupt, 
and tins action was brought against the father, to recover the 
value of the goods. Heath, J. (who tried the cause) directed 
the jury to consider, whether the plaintiff gave credit to the 
defendant alone, or to him together with Im son; that in the 
former case they should find a verdict fot” the plaintiff ; in 
the latter, for the defendant; being of opinion, that if any 
credit was given to the son, the promise of the defendant, 
not being in writing, was void by the statute. A verdict 
was found for the defhndant, and a rule was obtained to set 
it aside ; which the court afterwards dischaiged, being clearly 
of opinion, that this promise, not being in writing, was void 
by the statute, as it appear^ from the letter of Hayman, 
the son, that cr^it was given to him as well as to the de- 
fendant. ‘ t 

Where a parol s^fieement is entered into for the payment 
of the debts or part of the debt of another person, and also, 
for the performance of some other act, the promise to per- 
form which would not of itself be required to be in writing, 
an action cannot be maintained on such agreement ; because 
the agreement being entire, it is incapable of separation, so 
as to enabfo the plaintiff to recover on one part aione« 

J. S. being indebted to several personsS and among others 
to the plaintiff (who had incurred considerable expenses in 
law proceedings against J. S. for the recovery of his debt), 
and a proposal havma been made, at a meeting of the credi- 
tors, tW they should reqeive a composition of 10». in the 
pound; all the creditors consented to take it except the 
plaintiff, who refused to consent, unless the law expenses 

a I.exingtou T. Clarke, 9 W.&M. Ciistcrv. Beckett, 7 T.R. 901 . 

C. R. 9 Ventf. 993. ... t . 



790 


FRAUDS. STATUTE OF 

before mentioned were also paid; whereupon the defendant 
promised to pay those expenses, and to accept bills drawn 
by the plaintitf on him to the amount of the composition. 
The plaintiff accordiiy'lj drew bills on the <lefcndaut to that 
amount, which he accepted and paid; but the defcixlaiit 
having refiisetl to pay the law expenses, the plaintifl paid 
them to his own attorney, and then brought an action against 
the defendant, declaring on the special agreement, ami also 
for money paid: it was holden, 1st, That tlie agreement, 
bein^ hti parof, the plaintiff could not iviover on the special 
count; for, though the agreement was to <lo something be- 
yond paj nient of ])art of the dibt of another, yet, being en- 
tire, the plaintiff could not separate it, and recover on one 
part only, ^dly, 'Phat the plamtitV could not o cover on the 
count for moiKj paid; because, in ordci to support that 
count, there shouKl have been evidence oi the plaintdJ hav- 
ing paid a sum of money which di'fendant was bound to pay; 
whereas here the plaintifl', not tlie defendant, was bound to 
pay the law expeiises, 

2. not xcithhi the 2r/ clause of ihc Mh sectfox ). — Aii 

action having b<en bionght against the dutndaiil, an iitlor- 
ney, and tvv o others, for appearing for the plaintiff without 
a v\ arrant, the ncord was cairied down to be tried at the 
cassizi s% v\ ben the defendant promised, in consideration that 
the plaintiff would not fuither prosiciite the action, deltnd- 
ant w ould pay iO/, and costs of suit. In an action on this 
promise, the que>tion was, whether this was a promise w^ithin 
the statute; and it was holden, that it was not; as not being 
a promise to ])ay the debt of another, but to pay the party’s 
own debt. 

A., the plaintiff’s testator^ brought an action of assault 
and battery against J. S,; the cause being at issue, the record 
entered, and just coming on to be tried, the defendant, in 
consideration that A. would withdraw the record, promised 
to pay him a sum of money, and the costs to that time, 
whereupon A. withdrew his record; A. died: the plaintiff, 
bis executor, brought this action upon the special promise 
of defendant. The defendant pleaded the statute of frauds, 
viz. that there wJis not any ag.eerncnt in writing, touching 
the* promise. On deinurrer, the court gave judgment for tlie 
plaintiff; being of opinion, that this promise was not within 
the statute; that it was an original promise sufficient to 
found an assumpsit against the defendant; that it was a lien 
upon the drfendant, and upon him only; that J. S. was not, 


c Stephens y. Squire, 5 Mod. 305 . 


d Rci\d Y. Nash, 1 WiU. 3 Q 5 . 
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debtor; the cause was not tried; it did not appear that J. 
S. had befen guilty of any defiiult or miscarriage; there might 
have been a verdict for him, if the f*ause liad been tried; 
J. S. never was liable to the particular debt, damages, or 
costs; that the true diflcrcnce was between an original pro- 
mise’, and a collateral promise; the former promise was not 
within the statute, the latter was. 

Id an action of indcbitatus\assump^it, for money laitl out 
to the use of defendant®, by, the plaintiff, at the request of 
the defendant; the evidence ^^as, that one D. coming* to the 
plaintiff, by the defendant’s order, for money to pay some 
workmen, who had been employed in the garden of J. S., th« 
infant grandson of defendant, the f)laiutiff refused to pay the 
money, unless the defendant would sign a receipt. Where- 
upon the defendant WTote the following note, viz. “ This is to 
certify, that it is my request that you pay to Mr. D. on the 
account of J. S., for the workincffs use, the sum of £ 
signed by the defendant. It ^vas objected, that this was evi- 
dence only of a collateral secui*ity, and not of a debt from the 
defendant. But per cur. the inoney was manifestly advanced 
on the defendant’s credit, and its being* on account of the de- 
fendant’s grandson, an infant,lis a matter merely between the 
defendant and the infant, 'ji’he defendant is the debtor to 
the plaintiff I the objection aHscs from an airibiguous use of 
the term ro//afera/ promise; jby tvhicli the defendant must 
mean a special undertaking upon a special contingency; as, 
if such a one does not pay, t will. It is also applied to a 
joint undertaking, whicn is Joint and several, and is called 
collateral as between the two debtors, but is original in each 
of them as to the creditor; s.o in this case, there is an original 
undertaking by the defendanjl, though, perhaps, she may un- 
dertake this as security for h(^r graiulsoii, as between lum and 
her. The defendant is the bnly original debtor; for the in- 
fant never could be liablCf ^ 

A., being indebted to the plaintiff for the rent of a dweff- 
ing housed in arrear for three quarters of a year, and becom- 
ing insolvent, made a bill of sale of all his goods in the house, 
to the defendant Leaper, in trust, to be sold by him as 
broker, for the benefit of A.’s creditors; defendant accord- 
ingly advertised a sale: on the morning of the sale, and 
while the defendant was iiji possession of the goods upon the 
premises, the plaintiff (the landlord) came there to distrain 
for his rent; whereupon the defendant, in consideration 

^ Harris v. Huutbacb, 1 Burr. 373. 3 Burr. 1886. S. €. recognized by 

and MS& Ellcnborough, C. J. and Grose, J. id 

/ Williams Leaper, 2 Wils. 308. Castling v. Aubert, a East, «25. 
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that the plaintiff would not distrain, promis^ to pay the 

! >laintiff the rent in arrear. Upon this promise of the de-* 
endant an action was brought, and the question was, whe- 
ther the promise was within the statute. It was holden, that 
it was not la). 

The case of Keat v. Temple, 1 Bos. & Pul. 158. where a 
question arose on the clause of the statute now under con- 
sideration, is omitted dh account of its special circumstances. 

The plaintiff, who was the broker of J. S.*, having policies 

g Castling V. Aubeit, 2 Ea&t, 325. 


(8) It is exhiemely difficult to collect from the reports the pre- 
cise ground on which this case was decided. Lord Mansfield, C. J. 
and Wilmot, J. seem to have founded their opinions on a supposi- 
tion, that the plaintiff had actually distrained and was in posses- 
sion of the goods at the time when the promise was made ; but the 
fact was, that the plaintiff was not in possession, (see 2 AVils. 308.) 
he had merely given notice to distrain. (See the remark of Law- 
rence, J. 2 East, 330.) Yates, J. argued upon the ground of the de- 
fendant being in possession, and seems to have thought that the 
defendant derived an advantage from the plaintiff’s permitting him 
to proceed \n the sale of the goods; and that this was an original 
consideration to the defendant. Aston, J. considered the goods as 
the only debtor; and consequently that the promise was not a pro- 
mise to pay the debt of the tenant. Such is the report of this de- 
cision : but, whatever may have been the grounds on which it pro- 
ceeded, the case has since been recognized. In assumpsit for the 
repair of a carriage, it appeared that the carriage had been bought 
by J. S. but had been sent to be repaired by the defendant. When 
the repairs were done, the defendant directed the plaintiff to pack 
up the carriage, and send it on board ship. Upon the plaintiff’s 
inquiring who was to pay for the repairs, the defendant said, as he 
had sent the carriage, he would pfiy for the repairs. Accordingly 
the carriage was pack^ up and sent on board ship, and a bill made 
out and delivered to the defendant. It was c<>nteiided, on the part 
of the defendant, that the undertaking ought to have been in writ- 
ing; but, per Lord Eldon, C. J. in general cases to make a person 
liable for goods delivered to another, there must be either an on- 

S eal undertaking by him, so that the credit was given solely to 
m; or there must be a note in writing. There may, however, be 
cases where this rule does not apply ; a person obtains possession 
of goods^ on which the landlord hoe a right to distrain for rent^ and 
he promises to pap the rent^ though it is clearly the debt of another 
yet a note in writing is not necessary. That applies precisely to the 
present case. The plaintiff had, to a certain extent, a lien on the 
farriuge, and he parted with it on the defendant’s promise to pay. 
This takes the case out of the statute. Houlditch v, Milne, 3 Esp, 
N.P.C:^6. 
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of assurance of great value in his hands, belonging to J. S,. 
'accepted sev(^l bills for the accommodation of J. S. A loss 
having hsmpened on the policies, which the underwriters 
had agreed to pay, but which J. S. could not receive with-, 
out.having the policies to produce, the plaintiff was applied 
to, to give them up for that purpose to the defendant, into 
whose hands J. S. had at' that time transferred, the manage- 
ment of his insurance concerns. Some of the plaintiff’s ac- 
ceptances being then outstanding, (and particularly an ac- 
ceptance on a bill in the hands of J. N.) upon which writs 
had been sued out (though not then executed) against J. S. 
as drawer, and the plaintiff as acceptor, the plaintiff refused 
to deliver up the policies, thejr being the only securities he 
had against his acceptances, without an indemnity; where- 
upon it was verbally agreed between plaintiff, defendant, and 
J. S., that the defendant, upon the policies being made over 
to him, should pay the amount of the bill in the hands of 
J. N., with the costs incurred, and should jiodge money in 
a banker’s hands for the satisfaction of the remainder of the 
acceptances as they became due. In pursuance of this 
agreement, the defendant paid into the banker’s hands the 
sum agreed on, and the plaintiff delivered up the policies 
to the defendant The defendant received from the under- 
writers the amount of their subscriptions, far exceeding the 
sum in dispute; but refused to pay the debt and costs on the 
bill ill J. N.’s hands ; in consequence of which refusal, the 
plaintiff was arrested at the suit of J. N. Upon this the 
plaintiff brought an action against the defendant, declaring 
upon the special agreement, and also for money had and re- 
ceived. The question was, whether the promise of the de- 
fendant to pay the sum due from J. S. for the debt and costs, 
oil having the policies of assurance delivered to him, was 
within the statute? The court were of opinion, that it was 
not; Lawrence, /. observing, that this was to be considered 
as a purchase by the defendant of the plaintiff’s interest in 
the policies. It was not a bare promise to the creditor to 
pay the debt of another due to him, but a promise by the de- 
fendant to pay what the plaintiff would be liable to pay, if 
the plaintiff would furnish him with the means of doing ifc 
And per Le Blanc, J. “ This is a case where” one man, having 
a fund in his han^> which was adequate to the discharge of 
certain incumbrances, another party undertook, that if the 
fund were delivered up to hi{u> he would take it with the 
incumbrances: this, tnerefore, has not any relation to the 
litatute of frauds.” * , " , . 

To an action of assumpsit for not replacing some baqk an- 
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nuities'^, the produce of ^vhich had been paid by^^'e plaintiiT 
to the defeiKlant, on his undertaking to rep)t|p€i the same ^ 
within a certain time; the defence was, that tj^ defendant 
being indebted to the plaintiff, as stated in the declaration, 
and also to several other persons, an investigation was had ot 
his affairs, and it was found that his estate was inadequate to 
the payment of his debts, whereupon it was agreed' betw'cen 
the plaintiff, and tlie other creditors, and one J. S., that J. S. 
should, out of his own money, pay the plaintiff and the other 
creditors 10s. in the pound on the amount of their debts, to 
be received by them in full satisfaction, and that they should 
assig;i their debts to J. S. ; that J. S., in pursuance of this 
agreement, tendered out of his own money, a sum amounting 
to 10s. in the pound on the ilcbt of the plaintiff, which he 
refused to accept. It was objected, that the undertaking of 
J. S. not being in writing, this defence could not be sustained. 
But the epurt overruled the objection, Chambre, J. observing, 
that this w’as a contract to purchase the debts of the several 
creditors, and not a contract to pay the debt of the defendant* 

was of the substance of the agreement, that the debts 
"'should remain in full force to be assigned to J. S., and J. S. 
had a right to make use of the names of the original creditors 
tO' recover the same to the full amount, if defendant had ef- 
fects to latisfy the debts. He concluded with this remark : 

We all agree upon the point, that it is a contract for the 
purchase of tiic debts of the defendant, which is not prohi- 
bited by the statute of frauds.” 

To bring a case within this clause there must* be a good 
consideration for the promise in writing ^ 

A count averring that J. A. made a bill of sale of goods to 
the plaintiff, in consideration ofH debt of 1221. 19s. due from 
J. A. to the plaintiff, and that plaintiff being about to sell his 
goods in satisfaction of his debt, the defendant undertook to 
pay him 1^21. 19s. if he would forbear to sell, does not shew 
^tUat this is a promise to pay the debt of another with sufii- 
^nt distinctness to bring the case within the statute*'. 

^ Written proposal to pay a moiety of the debt of another, 
if creditor will at a specified time of meeting accept the 

a ' os$l and discharge the debtor, is not binding unless the 
itor accede to the terms in writing*. 

Or to charge any person upon any agreement made in con-- 
sideration of marriage.^ It is now settled, notwithstanding 

” -ve , ' 

li Ahstcy V. 1 Boi. & Pul. N. i Barrell y, Trussell, 4 Taunt, 117. 

klb, 

.. * Gaunt V. Hill, 1 Stark. N. V. C, 
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former to the contrary®, that this clause does not 

extend to ift^ual promises to marry; consequently, such 
promises ajrt|«"hinding, although they are not reduced into 
writing and signed by tlie party. 

The plaintiff declared®, that in consideration of her having 
promised to marry the defendant, he promised to marry her 
at his father’s death ; and averred, that the father was dead, 
but the defendant had refused to marry plaintiff, and had 
since married A. B. On non-assumpsit pleaded, and verdict 
for plaintifl^ it was moved, in arrest of judgment, that this 
parol promise was not good in law. But (after argument) it 
was hqlden, that the case was not within the statute ; for 
that this clause in the statute related only to contracts in con- 
sideration of marriage; and the defendant, having married 
another person, had disabled himself from performing the 
promise ; the plaintiff, therefore, could not apply to the spi- 
i^ual court to have a performance decreed, and consequently 
was entitled to a compensation in damages. 


Or upon any contract ox sale of lands^ ^c. or any interest in4 
or concerning them.'} An agreement conferring an exclusivel 
rigiit to the vesture of land®, during a limited time, and for' 
given purposes, is a contract or safe of an interest in, or^at 


least an, interest concerning lands; and for the non-perform- 
ance of such contract, if made by parol, an action cannot be 
iiiaiutained. It must be observed, however, iiiiat the statute 


docs not expressly and immediately vacate such contract, if 
made by parol ; it only precludes the bringing an action to 
enforce it, by chaining the contracting party, or his repre- 
sentatives, on the ground of such contract, and of some sup- 
posed breach thereof. Hence, if the contract be executed, 
tliG parties cannot treat it as a nullity. 


Indebitatus assumpsit for a crop of potatoes bargained and 
sold**, and dug up and carried away by virtue of such baigain 
and sale. On the 21 st day of November, 1807, the defendant 
purchased of the plaintiff', by parol, at so much per sack,< a 
crop of potatoes then in the ground. The defendant was to 
dig them up and remove them without delay, as the plaintiff 
wanted the ground for other purposes. . The defendant acr- 
cordingly dug up and ca.rried away more than half the crop, - 
but was prevented by the frost from taking the remainder. 
The plaintiff brought his. action to recover the value of the 


m Philpot T. Wallet, 3 Lev. 65* Frcem. 

241. S. C. 

ii Cork V. Baker, i Str. 34. Harrison 
V. Cage, L4. Raym. 396. S. P. per 
Ward, C. B.Cartli. 467, 


o Per lUlenbo^ugh, C. J. deUveriog 
the opinion of the court in Crosby 
V. Wadsworth, 6 East, 602> 
f Parker v. $tauilaad, ii But, 36 s. 
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whole crop. The defendant paid into court aatinia.of 
equivalent to the, value of that portion of the vrhicfi h© 
had taken. It was objected, that this was a contjpact or sale 
of an interest in land. But per Lord Ellenboroughj C. J. 
The liberty which the defendant had of entering the close for 
the purpose of taking the crop, amounted to an easement, 
and nothing more. No interest in the land itselLpassed, or 
was intended to pass by the contract The defen^t could 
not have maintained jejectoent to recover possession of the 
crop. In this respect this case, differed materially from that 
of Crosby v. Wadsworth, which he was not disposed to ex- 
tend ; in that case the subject matter of the coi^raot was the 
prima vestura, for which ^ectment lies, as dwsalso trespass 
quare clausum fregit But trespass quare clausum fregit 
could not be brought by this defendant for a trespass to the 
close in \frhich the crop of potatoes grew» It did not follow, 
that, because the crop of potatoes was not at the time of the 
contract a chattel, it was therefore an interest in .land. Bri- 
ley, J. said, it was a thing whose growth was at an end, and 
ia. thjs respect distin^i^^ble from the case of Bristow v. 
¥^d(4ih^n<, Whietr’^pts a contract for the next year’s crop 
of hops; and that he considered the land merely as a ware-, 
house, and that the contract was substantially the same thing, 
as if the* potatoes bad been deposited in a warehouse at the 
timeof the sale. 


But in a case' where there had been a sale of a crop of 
gtdmng turnips, it Was holden', that this w'as n sele of an in- 
terest in land. N, No time was stipulated for the removal of 
the turnips. 

An action of indebitatus assumpsit*, with a count on quan- 
tum meruit, for moieties of crops of wheat sold by the plain- 
tiff to the defendant, and accordingly reaped for Lis, the de- 
fendant’s, own use ; and also a count for mon^ had and re- 
ceived. The case was, that the plaintiff, by a parol agree- 
ment, had let land to the defendant, from which he was to 
take' two successive crops, and to render^ the plaintiiTa moiety 
of tlte crops in.lieu of rent. While, the crops of the second 
year were on the ground, an appraisement of them was taken 
by both parties, and the value ascertained. The defendant 
having afterwards refused to pay a nioiety of the value, this 
action ^as brought It was objected; on a case reserv^, 
that the agreement was within the stiatute; because it related 


a Bw. <c Pul.4St. 

t ^BaKDcnon ^cliv a Ttant. as 


s*'Fd4lter V. Kniingbick^ i 
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to land; the court overruled the objection; Eyre, C. J, 
observing* TOt.the circumstance of the appraisement seemed 
to put an ehd to this point It was true, that as the case ori- 
ginally stood, the plaintiff* had a claim to a moiety of the pro- 
duce of the land under a special agreement, but that special 
agreement was executed, by the appraisement. The circum- 
stance Of the appraisement afforded clear proof that the plain- 
tiff* sold what the defendant had agreea was his; and the 
price having been ascertained, brought this to the case of an 
action for goods sold and delivered (9), 

But although the contract is not itself wholly void * under 
the statute, itierely on account of its being by parol, so tli||||| 
if the same is executed, the parties cannot treat is as a nuW^ 
hty, yet, while it remains executory, it may be discharged 
by parol, before any thing is done under it which can amount 
to a part execution of it. 

An agreement to occupy lodgings at a yearly rent, payable 
in quarterly portions, (the occupation to commence on a fu- 
ture day,) is an agreement irelating^ an in terest iajaq^, 
within the meaning of this clause®. 

This clause comprehends sales of laii^ by auction as welU 
as other sales® ; hence, where land had been sold by auction^! 
and the contract having been Abandoned, an action was 
brought to recover the deposit, in which action the plaintiff 
declared specially on the contract; it was hblden, that it 
was incumbent on the plaintiff j;o prove a contract in writ- 
ing r, in the manner specified in the statute; and that the 
entry by the auctioneer of the buyef s name could not be 
considered as a sufficient memorandum and signature of the 
agreement, so as to satis^ the requisitions of the statute; 


t Croshy v. Wadsworth, 6 East, 608^ 
Ionian v. Stamp, 1 Stark. N. P.C. 
18* Lord Elleoborough, C. J. but 
see Ryley v. Hioks, Sir. 661. 

5C Walker v. Constable, s Esp. N. P. C. 
659. 1 Bos. Sc Pul. 3 o 6 . per Erskino 
C. in BuckinaBter y. Harrop, L. 1. H. 
Dec. IS, 1806. 


y Stansfield y. Johnson, corain Eyre, 
C. J. 1 Esp. N. P. G. 101. But see 
the remarks of Eldon, C. in Coljes y. 
Trecothick, 9 Ves. jnn. 849. adopte$l 
by Erskine, C. in Auckmaster v. 
Harrop, L. 1»R. Dec. IS, 3806*/ 


(9) The contract; if it had origkially concerned an interest iii 
land, after the agreed substitution of pecuniary value for specific 
produce, no longer did so ; it was originally an agreement to ren- 
der what should have become chattel, u e, part of a severed cr6p 
in that shape, in lieu of tenV <tiid bya sub^uent igeeement itwas 
changed to money instead of rematim^ a sp^i^fic of 

duee.’* Per Elletiborough, O* J* d East, .6U2. 
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although a diflferent doctrine had been laid 
gard to the 17th section, relating to tlie sale of^feoods, upon 
the construction of which it has been hqlden*, that tb^ auc- 
tioneer must be considered as the agent of both parlies, and a 
memorandum made by him sufficient to bind the bargain. 

Butin a late case of Emmerson v. Heclis *, it was solemnly 
decided, that a signing by the auctioneer is a signing by an 
agent for the, purchaser, although the contract be a contract 
for the sale 01 an interest in land. The entry of the name of 
the best biddet by the'^ctiofteer in his book, is just the same 
as if the best bidder had written his own name. 

Or upon any agreement that is not (o be performed within 
the space of one year fypm the making thereof. \ Hiis clause 
extends to those cases only, where by the express agreement 
of the party, the act is not to be performed within a year. 
Hence, it has been holden**, that a promise to pay money on 
the return of a ship, which happened not to return vvilhin 
two 


which the defendant promised, for one guinea, to give tlie 
plaintiff so many oh. the day of bis marriage. The marriage 
did not take^eflect until nine years after the agreement; and 
the^question was, whether the agreement ought to have been 
ili!^writing. Holt, C. J.'(before whom the cause was tried) 
advised with all the judges, and it was said by the inajorlty 
of them, (for there was a divemity of opinion, and Holt dif- 
fered from the majority K{ 10), •• Where .the^ agreement is to 
be performed upon a contingency, it does not appear on 
the face of the agreement that it is to be performed after the 
year, there a note in writing is not necessary; for the con- 
.tingency might happen within the year; but where it appears 

MetiTwr, ] Bl. K. 6 o. 3. b By the }udg;ei, ex. i*el. Trcby, C. J. 

1031. r^eo^ised ati to this Anon. Salk. recognized by WiU* 
In H iude v.Whitehotoe, 7 East, mot, .f. in 3 Baer. 1 S9 1 . 

• c Peter V, Compt 6 n,'Skin. 353. cited 

.a a Taant. 38. recognized in While ?. by Denison, J.m Fenton v. CmbUfs, 
t ,,P^OGtor, 4 Taunt. 209 . 3 Burr. 1381. 


years alter the promise made, was not withm the sta- 
for, by possibiijty^riijg ship might have returned within 


1 where an action was brought upon an agreement®, in 


^ -f • 

(to) If marri^er had takea efii^ct within the year, all the 
writing waa aec^ry ; bat, as in the case before 
♦‘■’Hji the ntariwg^ .did aot4tapp«!h within -the year, but nine years 
J the;.pi>iWise.>|^plt, C. J.,aad the minority ofthe jud{^,,were 
^^idn that to Iwyc in writing, because the de> 
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from iho t^nor of the agreement, that it is to be per- 
formed afm year, there a note in writing is necessary.*’ 

So where the plaintiff declared that the defendant’s tes- 
tator, in consideration that the plaintiff would become his 
hodse-keeper, and take upon herself the care and manage- 
ment of his family, as long as it should /please both parties, 
undertook to pay her wages, at the rate of £ for one 
year; and alio by his }j^fi to bequeath to an annuity of 
£ for life^ payable yearly from the day of his death iowd 
then averred, that she became his hS^usekeepef, and so con- 
tinued for three years and upwards, but that the defendant 
testator had not bequeathed her the annuity; the agreement 
having been by parol, it was contended, that the case was 
within the statute, for it could not be performed on the part 
of the testator within a year ; for a whole year from his 
death was to elapse, before the annuity, or any part of it, 
would ' become payable. To. this it was answered, that the 
action was brought for the testator not having done what he 
ought to have done in his lifetime, viz.«bequeathing the an- 
nuity by will, which might have beferi done within the year. 
The court held the case not within the statute, and Denison, 
J. said— The statute of frauds plainly means an agreement 
not to be performed within the s^ce of a . year, and expressly 
and specifically so agreed, A contingency is not within it, 
nor any case that depends upon a contingency. It does not 
extend to cases, where the thing may be performed within 
the year.” 

An objection upon this clause was taken in the case of 
Poulter V. Killiiigbeok, 1 Bos. & Pul. 397^ (for a particular 
statement of which see ante, p. 796.) but the court virere of 
opinion, that the subsequent agreement relieved the c^from 
the objection. 

By the word performed in this clause, the legislature meant 
a complete and not a partial performance. Hence, if ^t ap- 
pear to have the understanding Of the* parties to a/i^n- 
tract, at the time, that it was not to be completed within a 

f . . t •» 

d Fenton ir.'Fmlilen, Exor., 3 Burr. is/s. i BI. B. 353 . S. C, 


sign of the statute ^as, not to tmst to the memory' of witnesses 
for a lon^r time than one year. See Smith v. Westell,. ^Lord 
Rayin. Holt, C. J» had^ expressed tjie same opinion with 

respect to the necessity of the contingency happening , 
year in order jto take a case out of tho statute^^ ip Francam v« 
ter, Skin. 326. ^ 
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year*, although it might, ami was in fact in par^ perform^ 
within that time, such contract is within this clause, and if 
the requisites of the statute are not complied with it cannot 
be enforced. 

Unless the agreement or some memorandum or note thereof 
shall be m loriting^ 'I'he word agreement is not to be un- 
derstood in the JoQse incorrect sense,^in which it is sometimes 
used as synommous to promise or undertakings but in its 
proper and correct sen^, as signifying a lisutual contract on 
consideratioif between^wo or more parties. Hence, the 
agreement, that is, not the promise only, but the 
consideration on which it is founded, must be in writing ^ 
But it is suffioient if tihe consideration appear by necessary 
inference and implication. 

An action was brought to recover the value of goods, 
which had been furnished by the plaintitt* to oi>e Nichols*, 
under a written agreement signed by the^ defendant in the 
following words: “ I guarantee the payment of any goods 
which Mr. John Stadt delivers to 1. Nichols.” It was ob- 
jected, that this guarantee was void, because it did not ex- 
press any consideration for the defendant’s promise to an- 
swer for the debt of another pemn ; that, in order to ascer- 
tain whether there .was any consideration expressed for this 
purpose, the proper way was, to consider, v^hether any action 
could have been brought on the supposed agreement, by the 
defendant against the plaintiff. But here there Was no under- 
taking on the part of the latter to deliver goods to Nichols, 
and no action Would have lain against him, had he refused to 
deliver any: Lord Ellenborough said, that,4hough by the 
agreement the plaintiff' was not obliged to deliver goods, 
there appeared a sufficient consWeratioii for the defendant’s 
promise to be answerable, if any should be delivered ; the 
stipulated deliveiy of the goods to Nichols was a considera- 
.'-ti0n:^pearing on the face of the writing, and when the deli- 
place, the consideration attached ; he should there- 
.sj^^f^dmit evidence of the delivery of the goods. V. for 
^rpSntiff*. Upon an application to the court to set aside this 
y^ict, the court said, that this case differed from Wain v. 
T^rlters, as the agreement here confined the thing to be 
by the plaintiff, which was the foundation of the de- 
fendant's promise;, and that the delivery of the goods was a 

« Boydj^ ▼. Drommond, il East, 14 ^. g Stadt r. LUl, j Camp. N. P. C. 34$. 
, f Wato!^ T. Warlters, 5 East, lO. But 9 East, 346 . S. C. ' 
exp. Mioet^ 14 Ves. IS9. and exfi. 

S ardom, is V^s.266. See also Phil* 
pa V. Bateman, 16 Eail^ 370. 
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sui&cieut <^si^cration, although no cross action upoii th?, 
agreement ^dtd liave been brought against the plaintiff, 
either at tlie suil of the defendant or of Nichols. Rule nisi 
refused. 

If the ^vf^riting contain a promi^ to pay the debt of another, 
it4s sufficient without mentioning the amount**. 

nth \9ectlot^, No Contract' tpr the sale of any gootK 
“ wares, and nifer^andises, for the price of fen pounds or 
upwards, shall li€ good, except th^Uyer shalfc accept part 
of tlieifbods so sold, and actually receive the ^ame; or 
give something in earnest to bind the bargain, or in part of 
“ payment; or that some note or memorandum in writing, 

“ of the said bargain, be made and signed by^the parties to 
“ be charged by such contract, or their agents thereunto 
“ lawfully authorized.** 

No tontraet for the $aU of any goodsJ] This branch of 
the statute extends to executory contmets, that is, contracts 
fo he completed at a future time, as well as other contracts ; 
l)ut it is to be observed, that a distinction has been taken be- 
tween those contracts, where the thing contracted for is 
existing in solidoy and capable of being delivered at the time 
of the contract, and those, where it is requisite that some- 
thing should be done, in oixier to put the thing into the state 
in which it is to be delivered according to the contract: the 
former have been holden to be within the statute, the latter 
not. This distinction will be illustrated by the followiiig 
cases. 

The defendant made a verbal agreement*, to sell and de- 
liver so many sacks of flour to the plaintiflT, to be put in 
sacks (which the plaintiff was to send to the defendant’s 
mill) and shipped on board vessels to be provided by the 
plaintiff for the purpose of exportation. The court were 
of opinion, that this contract was within the statute, antl^. 
A'oid : because the requisites of the statute had not beeA\Qp^#| 
plied with. . 

T’he defendant, on the 4th of July, 1795^^ at Nottinghai^ 
sold to the plaint!^’, by sample, fifty quarters of wheat, 
four guineas per qu^ter ; the wheat to be delivered by the > 
defendant |o the plaintiff, at Gainsborough. *lVp days after* 
wards, the defendant delivered to the plaintiff at N. the 
sample by which he had sold the wheat to him : but such 
sample was no part of tVe fifty qqarters to be delivere4^lt;6• 

h Bateman V. Pliillips, is Bast, 272. . k Cooper v. 7 T. E, 

i Rondran v. Wyatt, 2 H. Bl. 03. ' “ ' 

rot. ir. 


L 
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There was not any money paid by the plaintiff, to the 
fendant in eariKist, or any memorandum in writing. It was 
liolden, that the contract was within the statute, and conse- 
queiJtJy void. 

In trover for sheep*, wfiich the plaintiff had verbally 
agreed to buy of the defendant at f^ewes fair, and to take 
them away at a certain hour; it appeared, that there was 
not any money paid, or any sheep delivered. The plaintiff 
not coming ^ the appointed time, nor sending for the sheep, 
the defendant sold them' to another person. The court held, 
that the statute of frauds prevented any property from vest- 
ing in the plaintiff, so as to enable him to maintain trover, 
there being neither earnest or delivery, or any agreement in 
writing. 

The defendant bespoke a chariot®, and, when made, re- 
fused to take it. In an action for the value, Pratt, C. J. held 
this not to be a case within the statute (11). 

The defendant", on liJth October, 1 ?(>(), agreed to deliver 
one load and li lirdf of wheat to the plaintiff, within three 
weeks or a mouth from the time of the agreement, at the 
rate of twelve guineas a load, to be paid on delivery; ichich 
wheat was understood^ by both parties, to he at that time un-- 
thrashed* No part of the wh(‘at so sold was delivered; nor 
any money paid Jis earnest ; nor any memorandum made in 
writing. ''Fhc court, on a ame reserved from Sussex assizes, 

. were of opinion, on the authority of the preceding case of 
Towers v. Osborn, tliat this agreement ^vas not within the 
^ statute; Yates, .1. observing, that the wheat was not thrashed 
i at the time when the contract was made, and consequently, 

1 Alexander r. Comber, i H. Bl. fio. n Clayton v. Andrews, 4 Burr. 2l0i. 
hn Towers v. Sir J. Osborn, London sit- 
1 tings, Str. 5u6. 


,(ll) “ The case of Towers v. Osborn, when truly considered, 
was not a contract for the ]>iirchase of goods, but for the making 
something which had not any existence at the time.” Per Law- 
rence, J. 7 T. R. 17. “ The case of Towers v. Osborn went upon 

the general principle, that executory contracts were not within the 
meaning of the statute. If by that were meant contracts for tlic 
sale of goods to be executed on a future day, such a construction 
would be a repeal of the act; but if it only meant such contracts 
as were incapable of being executed at the time, then the decision 
was right ; and such was Uie case then in judgment.” ' Per Grose, J* 
7T.R. 16 . 
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it could be delivered at that time ; therefore the statute 
did not .apply. ^ So a contract for the purchase of a quantity 
of oak ):)ins for the price of upwards of 10/., which were 
not thoii made, hut were to be cut out of slabs and delivered 
to the buyer, was holden not to bo within the statute®, 

Goofls'y warcfiy and merchandhesJ] The subject matter of 
the agreement itiust be taken with reference to the time of 
the bargain P. Hepce, if at that time the subject contracted 
for be an unsevered portion Of ts a growing 

crop of grassy this section of the statute does not apply. 

Except the buyer shall accept part of the goods so sold, 
and actually receive the same.~] In order toXakc a contract 
for the sale of goods of the value of 10/. or upwards, out of 
the statute, there must be either a receipt and acceptance, 
by the vendee, of the whole or a part of the thing sold, or 
something given in earnest, or a part payment, of the con- 
sideration; otherwise the agreement must be reduced to 
writing in the manner specified by this section. Where 
goods arc ponderous, and incapable of being banded over 
iromoue to another, there need not be an act mil delivery (Vi), 
but it may be done by that wdiicli is tantamount, such as the 
delivery of a key of the warehouse, in which the goods are 
lodged, or by delivery of other indicia of property. So if 
the purchaser deals with the commodity, as if it were in his 
actual possession, this will supersede the r.ocessity of proving 

o Groves v. Buck, 3 j\T.& S. 179. tj Crosby v. Wadsworth, C East, Ooi?. 

|i Per Ellenborough, C.J. 6 East, 610. 


(12) Tn an action for not delivering a quantity of rice, it ap- 
peared that the defendant had informed the piaintilf that defeiuis^at 
had a quantity of rice to sell’; tiiere no evidence to prove rfny 
contract made, but the plaintiff produced an order on Bennet and 
Co, to deliver to him twenty barrets of rice, which was signed by 
defendant; add a witness proved, that defendant had told him that 
he had sold twenty barrels of rice to the plaintiff, at 174. per hun- 
dred. The plaintiff then proved the delivery of the order for the 
rice to the warehouseman of Bennet and Co. ’ I'he rice not huvidg 
been taken away immediately, the defendant afterwards contiter- 
nianded the delivery, in consequence of which Bennet uiid Co. re- 
fused to deliver the rice to the plaintiff, who sent for it some days 
after the order had been coiintermanded. Eyre, C. J. was of opi- 
nion, that the order for delivery, directed to the persons in whose 
possession the rice was, amounted to a delivery, so us to take th^ 
case out of the statute, Searle v. Keeves, 2 Esp. N. P. C. 698» ^ 
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actiial delivery. Hence', after a bargain and sale of a stack 
of hay between the parties on the spot where the stack stood, 
evidence that the vendee actually sold part of it to another 
person (by whom, though against the vendee’s approbation, 
It was taken away,) is sufficient to warrant the jury in finding 
a delivery to, and an acceptance by, the vendee, so as to take 
the case out of the statute. 

So where a person having purchased a horse of a horse- 
dealer, desired him to keep the horse at livery for him, and 
the hoi;se-deal€r accepted the order, and put the horse out 
of his salcistible intoT^flothj^f stable: this was holden* to 
be a sufficient delivery, so as to take the case out of the 
statute. 

A. having sent to B.* a bale of sponge (in conseq\ence of 
a verbal order from B.) for wiiich he charged J is, per pound, 
B. returned it, and at the same time wrote a letter to A., 
stating, that the sponge had been examined, and having been 
found not to be worth more than Os, per pound, he had sent 
it back. It was holdeu, that there was nut such a receipt 
and acceptance of the goods as would take the case out of 
the statute. 

So where a cornfactor at Nottingham, and who also had a 
warehouse at Derby, on the* 18th November, agreed to sell 
to the defendant a quantity of barley the property of the 

E laintiff, and then in the hands of J, S. for tlie purpose of 
eing kiln dried, at per quarter, to go by the cornfactor’s 
first boat, and to be delivered at Derby at the cornfactor’s 
warehouse. The liSs. per quarter was a higher price on 
account of the delivery being at the conifactor’s expcns>e. 
Afterwards the defendant went to J. S., told him he had 
bought the barley, and desired him to see it delivered and mea- 
sured, and put up properly. 'I’wo or three days afterwards 
the barley was sent by the first boat, and on the 2()th No- 
vember the cornfactor’s clftk saw the defendant at Derby, 
i and delivered him the invoice, which the defendant took and 
^ requested a week longer for payment, which was allowed 
ihini, but on the same day gave notice that lie >vould not 
irCccept the Barley. The barley arrived at the warehouse at 
JJerbv^ on the 1st of Deteinber. In assumpsit for goods sold 
and tfelivered, it was objected, tliat there being no note in 
writingv the contract was void. The learned judge being of 


r ChapHii t. Rogers, 1 Rail, 199. ^ t Km t, Hiiskinson, s Boa. & Pul 
s Klmore v. 1 TtasyL 4 M. . 233 . cifetUn Asiey v. Emery, B. i\. 

Trill. 53 G. 3. 
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this opinion, nonsuited the plaintiir; and this nonsuit was 
afterwards, confirmed by the court"*. 

But if goods are ordered verbally, the deliveiy of them to 
a carrier is siidiciont to bind the contract, where the pur- 
chaser has been in tlie habit of receiving goods from the 
vendor by the same mode of conveyance*. 

Where a sample is delivered to, and accepted by the pur- 
chaser'^, and such sample is to be accounted for as part of 
the commodity sold ; this will be considered as a sudicient 
acceptanc'e and receiving of mrt of the goo ds^^o as fake 
the case out of the statute. ^ ^ ^ w ^ ^ 

Or that some note or meinorandiim in writing of the har^ 
gain be made, and signed by the parties to be charged by such 
contract or their agents,"] An action on the case was brought 
against the <lefeiKlants*, for not accepting and paying for 
certain goods which they had contractetl to purchase by tho 
following memorandum in writing: “ We agree to give 
Mr. l^gerton per lb. for thirty bales of Smyrna cotton, 
customary allowance, cash three per cent, as soon as our 
certificate is complete. (Signed) Matliews and Turnbull; 
and dated the 2(1 of September, 1803.” The defendants hacl 
before become bankrupts, and their certificate was then wait- 
ing for the Lord Chancellor’s allowance, and after it was 
allowe<l |hcy signed the memorandum again. It was ob- 
jected on the authority of Wain v. Warlters, that the con- 
tract being altogether executory, and no consideration for the 
promise appearing on the face of tlie writing, nor any mu- 
tuality in the engagement, it was void; but the court over- 
ruled the objection on this ground, that the object and ward- 
ing of the 17th section was dilVercnt from that of the 4tU 
scc.tion, in which the v/ord agreement was iptroduced, and 
upon which the decision in Wain v. Warlters proceeded. And 
Lord Ellfciiborougli, C. J. observed, that in this case of Egcr- 
l.on V. Mathews, the words of the statute were satisfiecl, if 
there were some note or memorandum in writing, the 
bargain^ signed by the parties to be charged by such con- 
tract. And this was a memoramlum of the bargain, or at 
least of so much of it ns was sufficient to bind the parties to 
be charged therewith, and whose signatures to it was all that 
the statute rcqui];ed (13). 

u Aatfy V. Emery, B. R. Trio. 55 G. 3. T'E^nt, 558. KrioH^ Surry, 5 Esp. 

4M.&S. N.P.C.2G7. 

X Hart V. Sattley, 3 Camp. 526. i^Egjertou v^jfathewa oiid another, 

y Hiude v. W'hitetiouse and another, 

(13) It will be observed^ that in this case^e name of the putN» 
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Signed hy the partiesJ] I'he place of the signalure is im- 
lYvaterial. If. a person draw op an agreement in his own 
handwriting, beginning, “ [, A. B., agree, &c.” and leave a 
place for a signature at the bottom, hot does not sign it, the 
agreement will be considen'fl as siifriciently signed*. So^ it 
seems, if a })erson be in the habit of printing instead of 
writing his name, he may be said to sign by his printed 
name, as well as hi^ written nanie\ 

In an action on the case for the non-delivery of a quantity 
of gin, bought of the defendants', it appeannl, that at the 
^,tinievtl^oj^li|k|j|Jpr IhgjdljL ^jy^iven by the plaintifl* to the 
defend* delivered to the former, the 
printed part of Avhich was, London. Bought of Jackson, 
and Hankin, distillers,” and then followed, in writing, “ 1000 
gallons of gin, I in 5. gin 7.v. 3o0?.” The name oi' the pur- 
chaser was inserted in the bill of parcels^ About a mouth 
after, the defendants also wrote the following letter to tiie 
plaintilF: “ Sir, wo' wish to know \vhat time we wshall send 
you part of your order, and shall he obliged for a little time 
in delivery of the remainder; must request you to return our 
pipes. Yours, &r. Jackson .and Hankin.” It was holdcn, 
that by coriiKictiug the bill of parcels with the subsequent 
letter of the dtifeiulants, the requisites of the statute wer^ 
sufficiently complied Avith. So where the name of the seller 
Avas printed oii the bill of parcels, but Ikj had Avritten thereon 
the name of the jmrehaser, that was holden to be a recogni- 
tion of the contnu't and adoption of the printed njine, so as 
to satisfy the words of tlu^ statute*. , 

Or their (tjrcul.'i ihcntoilo lairfnlhj a)dhorized!\ The 
question, Aviiclher this (I7th) section of the statute, com- 
prehends toiiii’iicls for the sale of goods by iiuclion, as 
well as other ^aU s, lias not as j et been solcninlj^ deter- 

t Kniffht V. Croc’ifind, i Iis.p. N.P.C, d Sre Champion v. Plummer, J Gos. & 

lOn. per Eyie, C. J. Pul. N. U. «ri4. 

T) Per Eldou, C. .f . in Q J>oa. & Pnl, 3n<). e Scliiicidt’r v. Norris, 3 M . & S- 2S0, 

€ Saumlcrsou v. Jackson and anuthcr, 

a Bps. & Pul. 


chaser, as well as the seller, appeared in the memorandum, al- 
though the purchaser only regularly signed it ; but in Champion v. 
Plummer, I Bos. & Pul. N, R. ^52. where the seller only signed, 
and the name of the purchaser did not appear on the bill of par- 
cels, it was holden, that the bill of parcels was an insufficient me- 
monandurn of the bargain, because thei^ cannot W a contract 
vrithout two parties. See Cooper v. Smith, 16 East*. lOd* 
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mined (14). Assuminor, however, that sales by auctioneers 
or brokere are withi#the I7th s(iction, it has been uniformly 
holden, ever since the case of Simon v. Metivier^, that the 
auctioneer or broker is the a«rent of both parties, and a memo- 
randum, made bjr hirn of the bargain, is a sufficient compliance 
with the terms of the statute, to make the contract of sale bind- 
ing on each(15). But the memorandum by tiieauctionetr must 
be a sulFicjent memorandum ; for where at a sale by auction of 
sugars, the auctioneer (having before him the printed cata- 
logue pf sale, containing the lots, marks, and number of 
hogsheads, apd the gross weights of the sugars ; anti also ano- 
ther written ^per containing the conditions' of sale, which 
latter he read to the biddei-s, as the conditions on which the 
sugars were to be sold ; but the two papers were neither ex* 
ternally annexed nor contained any internal reference to each 


' f Per Ellenboroiigb, C. .1. flelivertnc: the opinion of Ibe court in lliiide v. 
WbitebouttCf 7 Eusl, 


(14) Lord Mansfield, C. J.and W'ilmot, J. in Simon v. Mftivii»r, 
I Bl. R, 599« were inclined to tliiuk., that sales by auction were not 
within the statute, on the i^round, that the soleiiujify of that kind 
of sale, and the number of persons present, precluded all perjury 
as to tlic fact of sale. But see the judicious remarks of Ellen bo;ji 
rou^b, C. J. on this opinion, and the reasoniiij,;; on wliicli it is 
founded, in Hiiide v. Whitehoiise, 7 East, 5(53. See ante, p. 797* 
under the 4tli clause of the 4th section, us to sales of land by auc- 
tion, 

(15) In like manner, the memorandum in a broker’s book, and 

the bought and sold notes transcribed tlKnvfrom, and ('elivered lo 
the buyers and sellers respectively, are sufheient to bind the bar- 
j^ain, the broker being considered as the agent of both ]*aitie.s, 
Rucker v, Cammeyer, I Esp. N. P. C. IU5. ruled by Kenyon, 
C. J. oil the authority of Simon v. Metivier; and per Elleuboiongh, 
C. J. in Hiiide v, Wliitehouse, 7 East, 5(>9, S. P, A inaterial aU 
teration in a sale note by the bsoker, after the bargain made, at the 
instance of the seller, without the consent of the purchaser annuls 
the instrument, so as to precludif the seller from recovering upon 
the contract evidenced by the instrument so altered by him. 
Powell V. Divett, 15 East, - 29 . “ If the broker deliver ailiHernit 

note of the contract to each party con tmr ting, there is no valid 
contract. There is, 1 believe, a case which states the entry in the 
broker’s book to be the originul contract, but it has been since 
contradicted. Each is hound by the note which tlie broker deii- 
■vers, and if different notes are giyeii to the parties, neither can un^ 
derstand the c^her.^V ’S^Per Gibbs, C. J. Cumming v. Roebuck* 
Holt’s N. P, C. J72. 
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other,) wrote down on the t^atalogue the name of the highest 
bidder, aiul tlie sum bid for the palticuiar lots; it was 
holdcn^, that the minute made on the catalogue of sale, (whicli 
catalogue was not by any reference incorporated with the 
conditions of sale,)* was not a suHicient meniorandmn of a 
bargain under those conditions of sale* But where goods 
were sold by auction to an agent **, and the auctioneer wrote 
the initials of the agent’s name, together with the prices, op- 
posite the lots purchased by him, in the printed catalogue, 
and the principal afterwards, in a letter to the agent,, recog- 
ijjscd the purchase, it was holden, that the entry in the cata- 
logue, and the letter, coupled together, were a suilicicut me- 
morandum of the contract. 

In BoydeU V. Drummond, 11 East, 112., it was liolden, 
that the signature of the defendant, in a book entituled 
** Shakespeare Subscribers, their signatures,” not referring 
to a printed prospectus which contained the terms of tlu; coii- 
tract, and which was delivered ^t the time to the subscribers 
to the BoydeU Shakespeare, could not be connected with the 
prospectus, so as to take the case out of the statute, inasmuch 
as such couiieetion could not he established without the 
intervention of ptirol evidence, and that would open a door 
for pcijury, which it was the object of the statute to 
prevent. 

If on a sale by auction of goods the same person is de- 
clared the Uiglnst bidder for several lots, a distinct contract 
arises for each lot ; and although all the lots together pur- 
chased by the same person exc:ced 10/. in value, yet if the lots 
are separately of less value than 10/, a memorandum in writing 
is not necessiu y *. 

it is to he observed, that neither the ‘llh nor 17th sections 
of this statute require, that the agent should be authorized /j// 
nrithig, A parol authority, therefore, is sullicient’" (Hi). 
But the character of agent cannot he supported by oi^e of the 
contracting parties*. 

iSf ffinde V. WLitciliousc, f -East, 558. meyrr, 1 Esp. N. F. Q ) 06 . Sec 
h PhUliniorc v. Barry, i Camp. N F. also Einmcrsoii v. Ilcelisi, 2 Tamil. 

C. 613. * 4b. 

i Emnipraoii v. llecUs, g Taunt. 38. 1 Wn^iit v. Dai)iiah ,2 Camp. N. F. C. 

k Pci* Kenyon, C. .1. in Aiickcrv. Caro- £03. 

- I ^ ~ 

(l6) The third .section, relatih^ to assigniwtts and surrenders 
^lea^es^ &e. requires that the agent shol^^be authori2:ed bt 
writing. ' ‘ 
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III. The Jifih ami sixth Sections relating to the Hxe- 
cation and Revocation of Wills, 

5th Section.-^'^ All devises arid bequests of any lands or 
tenements, devisable either by force of the statute of wills, 
or by this statute, or by the custom of Kent, or of any bo- 
" rough, or any other particular custom, shall be in writing, 
and signed by the party so devising the same, or by some 
other person in his presence, and by his express directions, 
and shall be^attested and subscribed in the presence of the 
devisor, by three or four credible witnesses, or else tlioy 
“ shall be utterly void and of none eftect.’* 

ytll demises of any lands or tenements.^ Although these' 
words are very general, yet it has been holden, that copy- 
hold land® and customary" estates, passing by surrender, are 
not compreheiide<l within them. In these cases, the estate 
is considered as passing by the surrender, of which the .will 
only directs the uses. Consequently, it is ndt necessary that 
such will should be executed with the solemnities required by 
this statute. Hence, a mere draught of a will, the signing 
and publication of which were prevented by the sudden 
death of the testator, has been holden suflicient to pass copy- 
hold land surrendered to the use of the will. N. By stat. 
5,5 Geo. 3. c. 192. Dispositions by will by any person dying' 
after 12th of July, 1S15, of copyhold estates, arc made eifec- 
tual without any" previous surrender to the use thereof. 

By the 12th section of the statute of frauds, “ Estates pnr 
outer vie are devisable by will in writing, signed by the dev 
‘‘ visor, and attested by three witnesses, as in the fifth section.” 

Shall be in icriting.'] This provision is merely a repetition 
of what had been required by the stat. 32’ H. 8. c. 1. w'hich 
first gave the power of disposing of land by will. But writing 
wastheonly solemnity wdiichthat8tatuterequired(17). Hence, 


niRoed. Gilman v, Heyliot', 12 Bl. R. 
1 U4. Sec also the Attorney-gene- 
ral V. Barnes, 2 Vei n. Auorm y- 
genera) v. Anihews, 1 Ves. 225 . 
Tuffiiell V. Page, 2 Aik. 37* . 

n Doe d. Cook v. Danvfeis, 7 East? 


299 . Askew, corain Sir L. 

Kenyon,. M.R. May 9, lysl). 2 
C. C. .58.' ahd ill a note to Wagstaft' 
V. Wagstaff, 2 P. Wnis. ‘2r,g Cox's 
ed. recognized hy Elleiiboroiigli, C. 
J. in 7 EaBt,^324. 


(17) Bla^6ne, in his Comttieiitaries, B. 2. c. 23. obsenes, that 
many frauds and ptj^ries were introduced' by this stat M "• ?. 
and remarks on.tbtSffl^culty and hazard, even in matters ofpublMS , 
utility, of departingIptBak, the rule, of the common law, which are . 
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before the statute of frauds, short notes, taken by a lawyer 
from the testator’s mouth, for the purpose of being reduced 
into form®, wereholdento be a good will, tljough the tes- 
tator died before they were sd reduced jr;t^ f6l'ixi,. 'Indike 
manner, a scrap of writing, though it was nd£ signed, llealed, 
or written, by the testator, inigbt have been established as a 
will by the testimony of a single witness^ This did in fact 
happen in a very remarkable case, JLhat of^Sir prancis W^orse- 
iey’s will**. One Baynham, of Oray’s Inn, wrote a will for 
Sir Francis Worseley, which will was in loose she^ tii, dicuited 
by Sir Francis, who had neithef'signerl nor sealed the same, 
though the writing itself purported both ; but Sir Fmncis, 
who intended to write the same over again, had saifl, that in 
tiie mean time that should be his will. N. Baynhiiiii was the 
only witness : the court conceived this to be asnlnjimt will. 

It has been conjectured by a very eminent lawyer'^, that 
the preceding case, which w^as decided in 18 Car. 2., might 
have occasioned the introducing the fifth section of the statute 
of frauds, the Movision of which (viz. 1st, 'I’hat the will shall 
be signed by the testator, and *idly, That it shall be attested 
aiid subscribed by tliree credible witnesses in the presence of 
the testator) point directly at the two grievances in J§ir F rancis 
Worseley’s case. 

And signed hi/ the parti/ devising.l What shall be con- 
sidered as a suflicient signature witliin this glause, will ap- 
pear from the followii^ cases. The devisor wrote his will 
with his own hand, thus : I, John Stanley, make this my 
last will and U'stanient,’'’ and thereby devised the land in 
question, and put his seal thereto, but did not subscribe his 
name. The will was subscribed by three witnesses in iiis 
presence. 'J'his was holden^ to be a good will to pass the 
land; for the will having been written by the devisor, and 
his name being iii'^the will, it was a sufficient signing within 
the statute, which has hot appropriated any particular place 
in the will, where it , shall be signed, either at the top, or 
bottom, of in tiie margin (18). 

9^1 Auderoon, 34 . citnl by Ld. Ellen* r Lemayne ▼. Stanley, 3 Lev. j. Ad* 
borough, C. J. 7 Eiwt, 324 . judged after severai arguments by 

p Reported in 1 Sidf. 3 15 . pi. 33 . 2 Kell. the whole court, sc. North. C.J. 

128. pi. 82. hy the name of Stephens, Wyudham, Charlton, and Levinz, 

lessee of Gerard v. Ld. Mai^chester, Js. on special yerdiet in eje«;tmeot, 
18 Car. 9 . Easter T. 1681 : C. B. 

q Ld. Camden ill Hi iidsoii y. Kersey. , ^ 

""a' 

— ' "¥ ■ 

^ nicely^ constructed and artificially connected, that the least 
breach in any one disorders tor a time the t^tur^ of the whole. 

^ (18) See the opinion of Lord Mansfield, U. J; in Right v. Price, 



FRAUDS, STATUTE OF 811 

It seems, that if the devisor cannot write, a mark made by 
him will be a sufficient signing* within the statute (19). 

Whether the devisor, by merely affixing his seal to the 
will, can be considered as having sufficiently signed within 
the m^ning^ of the statute,, seems to be a vexata quasstio. 
Affirmed per Nordi, Wyndbi^, and Charlton, in Lemayue 
V. Stanley, 3 Lev. 1. Dub. per Levinz, S. C. Affirmed per 
Holt, C. J. in Lea v* Libb, ,1 Show. 69. Affirmed per Lord 
Raymond, C. J. at nisi priu^^ in Warheford v. Warnelbrd, 
S Str. 764. Negatived "per, three barons (including Parker, 
C. B.) in Smith v. Evans, I Wils. 313. ; also per Willes, C* J. 
Sir John Strange, M. R. and per Parker, C. B. (20) sitting 
with Lord Hardwicke, C. in Ellis v. Smith, as assistants, 
1 Ves. jun. 11. 1 Dickens, 225. 

s See in liemayne v. Stanley, Frecm. 538. a dictum to tUU efTecf . 


Dougr 241. where the will was prepared in five sheets, and a seal 
affixed to the last, and the form of attestation written upon it; and 
the will was read over to the testator, who set his mark to the two 
first sheets, and attempted to set it to the third, but being unable, 
from the weakness oi' his hand, he said he could not do it, but that ‘ 
it was his will ; and, on the following day, being asked if he would 
sign his will, he said he would, and attempted to sign the two re- 
maining sheets, but was notable. Lord Mansfield, C. J. observed, 
that “ the testator, when he signed the two first sheets, had an 
intention of signing the others, but was not able. He therefore did 
not mean the signature of the two first as the signature of the whole 
will ; consequently there never was a signature as of the whole.” 
N. The case was ultimately decided on another ground. 

( 19 ) See Harrison v. Harrison, 8 Ves.jim. 1 85. where it was lioldcn 

by Lord F.ldon, C. on the authority of Gurney v. Corbet*, C. B. 
that a will was duly executed to pass freehpld land, although 
one witness only had subscribed his name, and the other two had 
attested by setting tlieir marks. See also Addy v. Orix, coram Sir 
W. Grant, M. R. 8 Ves. jnn. 504. S. P, . . 

(20) Parker, C. B. observed, however, (according to the report in 
1 Ves. jun. 12.) that as in some cases it was thrown out obiter, that 
i.ealing was signing, and in one case decreed^ that it v;as equal to 
signing, he should submit hU opinion. But in Dickens’s Rep. of 
Eltis V. Smith, vol. I. p. 228. and in a MS. note, this remark does 

appear ; and Parker’s dissent fV6na the opinion of the three 
judges in Ll^ayne v. Stanley, and Lord Raymond in Warneford 
V. Warneford, stands unqualified. 

’ * Not printed, hut said by Ld. Eldon to^ be in a note book ^icb was 
property of Mr. J. Bnrnet^ This book is uow in Lincohrs liift Library, form- 
ing u part of Serjeant HuTs MSS. 



812 FRAUDS, STATUTE OF 

It is not required by the statute, that the witnesses should 
see the devisor sign, or that he should sign in their presence*.. 
It is sufficient, that the devisor should declare to thfe wil?-; 
nesses, that the instrument offered to themt^Jbesttbsc^bMis 
his will, and that the signa&iy isvhis hand-writi®g. v • 
Attested and suhscrihed.] (21). It is notlre^essary, that the 
will should be attested and subscrit^ed by all thewitncsses 
at the same time. Hence, where* the dbvisor pj^ished his 
will in the presence of’ two wittiest”, %ho subscribed it ih- 
his presence, and some time after he sent for a third' witness^* 
and published it in his pre^ticqf the will was, holden •’to^lie 
duly attested (22). ' , ' » 

> '* r"' 

t Grayson v. Atkinson, 2 Vcs. 454. u Jones v. Lake, i6 G. 2. C. K. on 
Ellis V. Sniitli, i Vcs. jtin. il. special verdict in cjectnieiit. 2 Atk. 

1 DUikens, 22.5. S.C. , ,, i;G. n S. V. admitted per Hard- 

’ ^ *' wicke, C. 2 Vcs. 4SS. 


(21) It. is not necessary that the witnesses should be informed of 
the nature of rlie instrument they are about td attest, or that it is a 
will, Flence in Tiyniraef v. Jackson, determined fb the Court of 
Kiog's Bench apoQ a trial at|)ar* of an issue directed by the Court’ 
of Chancery, cited in 1 Ves. 4B7. recojjnised by Lord Hardwieke, 
C. in Rigdeii v, Vallier, 2 Vez, 258. and by Denison, J. in Wallis 
V. Wallis, Lincoln sumnr. ass, 1762. A.Burn’s E* 1^. p.J27. 6th ed., 
the witnesses to the will were induced, from words nit^^se of by 
Anna Lordell, the testatrix, at the time of the execution, to believe, 
that the instrument they attestetFwasa deed, and not a will. The 
tc.statrix delivered it “ as her act and deed,” and the words “ sealed 
and delivered” were written above the place where the three wit- 
nesses were to subscribe their names. The court were of opinion^ 
that this was a sufiicieut execution of the will, 

(22) The case of witnesses attesting at different times is sup-v 
ported by so many authorities, that it may be considered as settled ; ^ 
yet [ think it is a dangerous determination, and destructive of those v 
barriers whii^tl^lfatute has erected against frauds and peijuries.” 
Per Sir JohnlStrange, M. R. I Ves. juii. 14. 

It will be observeSi, that in Jones v. Lake, there was only one in- 
strument, which was attest^ by three witnesses, but in Lea v. Libb, 

1 jShow, 68. a Mod. 202 . (best reported in Carth. 35.) where 
land wasdevis^by^ will ^subscribed by two witnesses, and 
wards a codicil was made^ #iich confirmed all the devises in the 
wiH, and was subscribed by two witnesses, one of vrhonyyas a wic- 
ascss to the will ; holden that the will and codUm together 

• t!l.b of May, lyid. 191. 
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The devisor WrcS^e upon a sheet of paper a devise of biinl, 
arid subscribed the paper, but did not seal it ; nor was it at- 
trated^fc^' Orv-a subsequent d|y he wrote a incinoranduin on 
another sidH of the Same sheet of paper, containing a bequest 
of peVsonal estate, and subStribea this merhoranduin in the 
pr^ence of three jvitnesscs. He^tlien took the sheet of paper 
in his hand, and de^jared it to be^ hisWast wilh in the pre- 
sence of the thtee vHtttejSsesrand then delivered it to them, 
and desired them to attest and subscribe it, in his presence, 
and’in the presence of each other, which they accordingly 
did.i-lt Was holden, that this was to be considered as one 
entire instrument, though made at different times ; and that 
it was duly executed and attested tb pass the real estate ; that 
the memorandum relating to pereonalty only, the having three 
witnesses must liave been mereljr for the purpose of authen- 
ticating thb former devise; and the court observed, that a 
person was not obliged to make his whole will at tlic siinie 
time. 

In the case of Stonehouse v. Evelyn, at the Rolls, 3 P. 
Wms. 264. it was proved, that the three subscribing wit- 
nesses to the will had subscribed theii; names in the presence 
of the testatrix ; but one of them said he did not see the tes^ 
t-atrix sign the will, but that she owned at the time when the 
witnesses subscribed, that the name signed to the will was 
her own haiid-writnig. This was holden to be sufficient by 

Sir Joseph Jekyll,M. R. 

Where a will consisted of two sheets of paper^, ami the 
first sheet was regularly connected w ith the second, and in 
the tirst sheet the testator devised land to trustees thereinafter 
named upon trusts therein specified, and in the last sheet, 

. which was duly executed and attested, appointed certain 
persons to be trustees ; although the testator did notexecubi 
the first sheet, ami the witnesses never saw it, it was the opi- 
nion of all the judges of England, that if the first sheet were 
iri the room at the time of the executfbn of ^cond, that 
was sufficient. 

X Carlctond, Griflinv. Griffin, i Burr, y Boni^ v. Scawell, on case rcseivcd, 

549,on a case resiTVcd. ^ 3 Burr. 177a. | Bl. R. 407. Bufi. 

% P. 264. 

aw . 

were not sajMtnt ±0 puss the laud ; for. the is express, th;jt ^ 

there ough^K he three witnesses to every devise of land, aiid^ulso 
that the vritnesses sho^d subscribe such devise in the paresenee of 
the devisor ; neither '^Filiese dolemnU 

tics took place*’ “ 
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In the presence of the dimsorJi It is required by the sta- 
tute, that the attestation and subscription of the witnesses 
should be in tlie presence of the devisor, in order to prevent 
another will being obtruded in the place of the true will; 
but it is sufficient, if it be proved, that the testator miiilU see 
the witnesses subscribing their attestation; it is not neces- 
sary that it should be proved, that the ttstator did actually 
see the witnesses subscribe. Hence, vvhere the deviso|;being 
in bed"' made his will, which he signed in the presence- of 
throe witnesses, but he being very ill, the witnesses with- 
drew into a gafleiy, and there subscribed their names as wit- 
nesses to the will. Between the gallcr}^ and the bod-cham- 
ber, wlune the devisor lay, there w^as a lobby with glass 
doors, and thci glass broken in some places; it was proved, 
that llie devisor see from liis bed where he lay (through 
the lobby and the broken glass windows) the table in tlic 
gallery, where the witnesses subscribed their names; it was 
adjudged, that the will was duly executed in the presence of 
tlie devisor, within the intent of the statute. 

Honora Jonkins% having directed licr will to be prepared, 
went to the oilice of her attorney at York, in order to exc- ‘ 
cute it. H. J. being asthmatical,‘aiid. the office very hot, 
she retired to her carriage in order to execu,te the will, the 
witnesses attending her, who after having seen her execute, 
returned into the office, to attest the will, and the carriage 
w^as put back to the window of the office ; it was proved by 
a person who was in the carriage Mith II. ,T. that the testa- 
trix sec what passed through the window of the of- 

fice. Immediately after the attestation, one of tlie witnesses 
took the will to the testatrix, which she folded up and put 
into her pocket. Lord Thurlow, Ch. tliought the will well 
executed ; and the case of Sliecrs and Cilasscock was relied 
upon as an authority. 

But the testator must be in a situation that he may see the' 
witnesses attest : therefore where tiie attesting witnesses re- 
tired from the room where the testator had signed, and sub- 
scribed their names in an adjoining room, and the jury found 
that from one part of the testator’s room a person by inclin- 
ing hiinself for#krds, with his head out at the door, might 
have seen the witnesses; but that the testator was not in such 
a situation in*,the room that he might by so inclining have 
seen them : held that the will was not duly attestei\ 

k Shcersy. Gbstcock,C.B.Cjirth. SI. b ftoe v.^panifoM, i Uaiile k Set- 

SaHt. liiJS. l Ei|. C- Abr. 405. 394 , 

a Casso|i v. Dade, 1 Uio. C. C. 99. 
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Although it is required by the statute®, that the attesta- 
tion of the witnesses should be in the presence of the devisor, 
*yet it is not necessary, that it should be inserted in the form 
of the attestation, that the witnesses subscribed their names 
in the presence of the devisbr; whether they did so sub- 
scribe is matter of evidence to be left to the jury**. Hence, 
where the attestation was “ signed, sealed, published, and 
declared, in the |)i«!scnce of us,” the witnesses being dead, 
and their hand-writirig proved® ; the court held that it was the 
province ctf the jury to determine upon circumstances, with- 
out any positive proof, whether the witnesses had subscribed 
in the presence of the devisor. 

Bji three or four credible mtnes!^cs,~] The witnesses must 
be peraons who have the use of their reason, and such reli- 
gious beliet' as to feel the obligation of an oath ; who have 
not been convicted of any infamous crime, and are not in- 
fluenced by interest (23). 

1. The witnesses must be persons who have the use of 
their reason. 

' -tv V 

Pei'sons excluded from giving testimony ^ for want of skill, 
and discernment, are idiots, persons of insane mind, and 
children. In regard to children^ tbere seems not to be any 
precise time or age 'fixed, before wliich they are excluded 
from giving evidence ; this will depend in a great measure on 
the sense understanding of the child, as it shall appear 
to the court upon examination of the infant. 

2. The witnesses must be persons who have such religious 
belief as to be sensible of the obligation of an oath. 

It is said by Sir Edward Coke^ (1 Inst. 6, b.), that an 
infidel is not to be admitted as a witness ; the consequence of 
which would be, that a Jew, who >.cknow ledges the Old 
Testament only, could not be a witness. But, 1 take it, that 
although the form of the oath, as administered according to 
the laws of England, is, tactis sacrosanctis Dci li^an^cliis” 
by which it is presumed that the witness is a Christian ; yet 
in cases of necessity, as in foreign contracts between merchant 
and merchant, frequently transacted^ by Jewdsli brokci's, the 
‘testimony of a Jew, tacto libro Itgis Mosakee^'* is not to be 

c Bric^ V. Smith; Willcs, i. f Gilb. 109. 

d IlandB v. ianies, Comyn's R. 531 . g Hale, P. C. 8 vol. S79. 

• Ci'oft V. WVb't, Str. 1109. 


- '/IT/ •- 

(23) This is a general rule of evidence.- 
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rej^ected, and is used (as I have becu informed) among all 
nations.”* 

I'h'e depositions of witnesses', professing the Gentoo re-* 
li^ion. Who were sworn according to the ceremonies of their 
rdigion, taken under a coinmission out of Chancery, were 
holScrfto be admissible in evidence, in the great case of 
Oniichund v. Barker; Willcs, Cl. J. remarking, “,ti]iat if an 
oath were merely a Chrislian institution, as baptism,, the sa- . 
crament, and the (ike, he should have been coinpelied to ad- , 
mit, ihat none but a Christian coiild take an oath. But oaths 
were instituted long before Christianity, were.rnade use of lo 
the samctpurppses as now, were always Ik Id in the highest 
veneration, and were almost as old as the creation. Jwra- • 
wentim (according to Sir Edward Coke) nihil aliud eM (juam 
J)eum iH testem vocare : and, therefore, nothing but the btlitf 
o f a God, and that he will reward and punish us according to 
our deserts, is necessary to (jualify a man to take an oath.'* 

In conformity with tlie preceding remarks, it has been holden, 
that the proper question to be put to a witness, in order U} 
ground an objection to his competency*, is hot whether he , 
believes in Jesus Christ, or the Holy Gospels, .but whether " 
ho 4)elievcs in God, the obligation of ian oath, and a future 
state of rewards and punishments. 

3. Persons who have been convicted of any infamous 
crime cannot be witnesses. 

'Iherc! arc several crimes, the commission of which evince 
such u moml depravity, as utterly to exclude the oflfender 
from becoming a witness. Hence, where a person has been 
convicted of treason or felony, his testimony cannot be re- 
ceived in a court of justice. '^At the common law, a person 
convicted of petit larceny was liplden not to a con^petent 
witness, and consequently was incapable of attesting a de- , 
vise of land'. But now By stat. 31 G. 3. c. 3o. reciting, that 
persons convicted of grand larceny are by thejr punishment 
restored to their credit as witnesses, it is enacted “ that ho . 
person shall be an incompetent witness by reason of a con- , 
viction for petty larceny^’ Ev^ry specieg of tlie crimen falsi, 
as it is tcrm^Wc| as perjury, forgery, 'and, the ijke, ren- , 
(lorS persons fhcdinpetent to be witnesses. 

Standing in the piliojyd)eing the usual punishment infliet<5^;l 
on thofic who are convicted of the crimen falsi, 
mcrlyjiolden, that no person, who^,had Suffered this punish- 


r f)inkl)uvwl:v. Itjtrker, 5 CJS, 

« V. Ta>»oK N. C. 1 1. iicr 
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ttient, or evea haA been sentenced to it, could be a witness; 
but the rule now laid down is, that it is the crime and not 
the punishment^ which makes man infamous; and conse- 
quently, although a person be sentenced to stand in the pil- 
lory, .yet if it be not for an infamous offence, such person is 
still a competent witness*. If one found guilty on an indict- 
ment for perjury at common law be pardoned by the king, he 
will be a witness'" ; because the king has powder to take 
off every part of the punishment ; but if a person be indicted 
of perjury on the stait 3 Eliz. c. 9. and convitJled, the king 
cannot restore such person to his competency as a witness ; 
for the king is divested of that prerogative by the express 
words of the statute. In this case the disability forms a part 
of the jj^gment on the statute, viz. that' the oath of such 
persoii^persons, so offending, thenceforth shall not be re- 
ceived inV"w court of record \Vithin England or Wales, or 
the marche^;^ until the judgment shall be reversed by attaint 
or otherwise".** But on an indictment at common law, the 
disability is only a consequence of the infamous judgment®. 
N. The party, who would object to the testimony of a wit- 
ness, on the ground of his having been convicted of an infa- 
mous offence, must be prepared with a copy of the judgment, 
regularly entered upon the verdict of conviction ; for, until 
such judgment is entered, the witness is not deprived of his 
legal privileges P. A mere conviction, unless followed by a 
judgment, is not sufficient to destroy the competency of a 
witness 'i. The admission of the witness, that he has been 
convicted of the offence, will not supersede the necessity of 
producing the record of conviction, or copy thereof^. 

, 4. The witnesses must not be biassed or influenced by 
interest. 


, Previously to the stat. 25 G. 2. c. 6. it was holden*, that if 
one of the subscribing witnesses to a will of land was a legatee 
named in the will, and the land was charged vath the pay- 
ment’ of the legacy, such witness, not having received the 
legacy, or otherwise discharged himself of his interest at the 
time of examination/ was not a credible , witness within the 
intent of the statute pf frauds. Whether a v^Sj^esj^ who was 
a creditpF of a lega^, Was comp^nt to be in sup- 


'' 3 Lev. 4^., ] 

los. Dover v. Meeta^ry < 
B.1I/SI&T. ISOS. LQfct4l^ Sitting. i 
.EHenboi^ugb, C. J. Vj’efS.. i 
B Co. Ent. s68. b. . 

VOJCu II. ^ J - M 


Awkiofc 3 Lev. 4^., 


Peake's Evif]. i-?8. 2d ed. 

Lee y. Gansel, Cowp. 3. 

R. V, Castell Careinion, 8 East, 77. 
Holdfiitit d. Aiittey v. Dowtlnf>Str. 
1353. 
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pqSrt of a yrill, cqntaining a charge on the land, for payment 
of d.ebtJi and legjwiics, if after the death of the devisor, and 
before examination, he had reived or released, or upon ten- 
der li^^ade had refused to receive, the debt or le^cy, seems to 
have’ been a vexaia*qnccstio, Lee, C. J. had expressed an 
‘ opinion in Aiistey v. Dowsing, that the condition of the wit- 
ness; at the time uf the attestation^ was the only thing to be 
Tegard^d; and if tlie witness was interested at ^hat time, no- 
thing ex post facto could give effect to his attestation. Lord 
\Hamwicke, C., in the case of the Earl of Ailesbury’s will, 
jfpited by Lord Mansfield, C. J. in 1 Burr. 4'27.) where the 
subacHbing witnesses were legatees named in the will, (which 
contained a charge on the rial estate for the payment of lega- 
ci^,) but had rclestsed before examination, established the 
will. In Wyudham v. Chetwyud*, the subscribing witnesses 
were creditors of the devisor, but their debts having, beeni 
paid before examination, tlie court were of opinion, that these 
witnessej^ were credible within the intent of tlife sj^tute. 


In Doe <1. Hindson v. Kersey?, where the testator devised 
certain lands to trustees, to be applied to the use of such po0lr 
of XL certain parish as by reason of infancy, impotence, or old 
;agie, were unable to work, and to place out the children df 
Bueh poor, apprentices; and the tbreo witnesses, W'ho attested 
tiie^will, were seised of lands in fee within tlie said parish, 
at the time ot* the attestation, but had conveyed iway the 
same before the trial; the three puisne judges were of opi- 
nion, that the witnesses were credible witnesses .within the 


intent of the statute ; but Lord Camden, C. J. expressed an 
elaborate opinion to the contraiy, viz. 1. That the credibility 
was'a necessary and substantial qualification the time ^ 
attestation ; 2. that, if the witness was. incompetent at thsit 
time, he could not purge himself afteiVards, either by re- 
lease or payment, so as to set up the will; 3. that he could 
not be a witness ip that case to establish any part of the w^ill, 
but that the whole v^s,. void. The puisne jud^s djifolred- 
>yith;Lord Camden on the seemid position, and, as it appeat'Sj 



t.>Yyu4jifm#.'^.Chetwyiid,. i Burr/ 
4U. K. 65. Bpedal ver^l^ 


u Hin^foi} v. Kenpy; ?C. ? 
, reseweij from WeBtiiHan 
' Burii.' i2l L. {<7. ’ 




I'bo cHsc of Holdfast J.-Anstoy ji^ded Id B. ^ 
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totaled the several decisions? it will be proper to retnark, that 
.the discussion of thfe Subject is no^ become matter of curious 
»^Speciklation rather than of use; for, in consequence of the 
doubts which had arisen, from the. opinion expressed ]t>y Lee, 
C. J» in Anstey t. Dowsing, the interference of the le|islature 
iJrtis deemed necessary; and by stat 25 G. 2. c. 6, it was en- 
acted, that If any person shall attest the execution of any 
** wiHorcodicih to whom any beneficial devise, legacy) es- 
' tkte, interest, gift, or appointment, of or affecting any real 
** Or personal estate, other than charges on lands, &c., for 
^' payment of any debt or debts, shall be thereby given or 
marie, such devise, &c. shall, so far only as concerns Such 
** person attesting the execution of such will or codicil, or 
any person claiming under him, be void ; and such person 
"Shall be admitted as a witness to. the execution of such 
** will or codicil, within the intent of the said act, rtotwith- 
‘‘ statldihg such devise, &c.” And by s. 2. “ In case, by 
any Will or codicil, any lands, &c. shall be charged with 
** debts ; and any creditor, whose debt is so charged, shall 
V attest the execution of such Will or codicil, every such 
** creditor, notwithstanding * such charge, shall be admitted 
as a witness to the execution of such virill or codicil, within 
‘‘ the intent of the said act . Provided *, that the credit of 
every such witness, and all circumstances relating thereto, 
shall be subject to the consideration and determination- of 
“ the court and the jury, before whom any such witness shall 
“ be examined, or his testimony or attestation made use of; 
** or of the court of equity, in which the testimony or at* 
testation of any such witness shall be made use of ; in like 
“ manner as the credit of winesses in all other cases ought to 
” be considered of and determined/^ 


jterm, 19 G. 2. 1746, The decree of Lord Hardwicke on 
^qrd Jiilesbury’s will was in I74Sf The stotute was made in the 
^5 Gf 2. 1752. The iudgineiit of thecourt in Wyndham v. Chet-» 
wyhd was delivered bViLord Mansfield, G. J. B. M. T. 31 G. 2. 
17^7; the will; bn which the que^ioU aro^, b^g^ted the I4tli 
hf Msiyi 1750. The Judgment Id the d. HJhlliwVi^Kersey was 
deliven% by Ld. Camden, C. J*. C. B. in E. T. 5 Q» 3, 17fi3 ; the 
arose, bein|; dated the l6th of August, 
two last^rnentioned cases axe arranged in the text, m 
iF they<^had been decided before the statute 25 G. 2., because it 
, does not appear that t^efthcr of them* tins decision was infltteneed 
by the jprovisions pf lii both eases, the wills had been 
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ft dbes notstme^r that the le^slatu^e^ when .they pai«e4 
the of ii^audSy hisuf ki their contempladon e^echtioiit 
of yilfs by blind men. It seeins^ however, that, in the case* 
of a Idina man, stronger evidence will be required' than the 
mere attestation of signature btit it is not necessanr, thatl^e 
will shoold be read over to him in the presenceqf the. attest- 
ing^ witnesses.. ' . • 

i)f the proof by the subscribing wilnesses.^Tii prove the 
due execution of a devise of lands, the original vrili must 
produced, and one of the subscribing witucssj^> if liying^ 
must be examined to prove, that the solemnities prescribed 
by the statute have been complied with, agreeably to the 
rule of law, that where a witness has subscribed an instru- 
ment, he must be produced, because it is the best evidence 
(25) ; . and, even Where the will is in the hands of the adverse 
party, who has notice to produce it, and; in consequerice of 
such notice does produce it at the tria^ the party 'Ca^lihg for 
it is bound to call one . of the subscribing^witijesses to prove 

y Lon^champ d. Godikfetlow 3 l!ir. R. ; 


r though the coipipon, course ij^ I9, call one witness only 
lo prp^ye the will*, yet that is only .where there is np obiectioii made 
ip Jhjj^xecudon yf the will by the heir; tot he is iintitled!to have 
all; the witnesses examined* ont.^hen he must produce them; for' 
t]he devisee need not produce mdre than one, if sdich witness shall 
p^e all the requisites ; and though they should all swear that the 
will was not duly, executed, yet the devisee would be permitted to 
adduce evidence of circumstances to prove the due execution ; as 
was tlle'Case of Austin and Willes, cited by Lord Hardwicbe, C.in 
Blacket aUil Widdriiigtpu, M. T, 11 G. 2. in.wliich case* iiotwith- 
•tandingdie thr^ee witnefses swore that the will was duly ex^ .’ 
. cuted, the devisee obtain^ a verdict f* In Pike and Bradbury J* 

, before Lord Raymond*, upon an issue of devhavit vet non, .the/jlit*; 

denying their the devisee would have atoidedl^Bling' 
tlifem ; biitthp C* J. obliged him to call them* whereupon flmjt 
:aind Second denying their hands, it was ^btepded that he should 


gb hoAirtheir.: 
-who ■prdv^^ 
also 

peTtnitt< 
he obtai 


; was argued* that thi 
you, you 


if you call one witness, 
ytft, if the second 


iroQ, vou..citti' sio uo^fartber : but tfae^bief 



• Peri 
'i'ra t)oe,i 

t Seea6oao^V.|aHiffe* ] Dl. A cv r 

termlaed by l^tt, C. J. y f * ^ 
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If. allv the subscribing witnesses are dead, or insane*, 
'tiieir haiidwritii^and that of the devisor n;iost be pj^ed. 

:A devisee ot executor in trusty who has acted, ihay be 
exahiihed as a witness in support of the will. In like inanner 
ah'd^ecut6r, 'who do^ not taWany beneficial interest under 
the wilt; is a competent witness to prove the sanity of the 
testator. So the wife of an acting executor, who does not 
take -any b^edcial interest under the will, is a competent 
witness to' prove the execution of it*. 

•*:' If a pefson who is interested, execute a suirender or re- 
lease of his interest*, he may be examined as a witness, al- 
though the surrenderee, &;c. refuse to accept the surrender or 
release. y> 

J^th Se^f/on.-— “ No devise in writing, of lands, tenements, 
of hereditaments, nor any clause thereof, shall be revoca- 
; “ ble, i^erwise than, by some other will or codicil, in writiflg, 

. " or other 'writingjdj^laring the same; or by'buroing, can- 
celling, t^aring,^ of obliterating the same'; by the testator 
himself, or in, his presence, ,aip. by his directions and con- 
“ sent : but ail devises and'beqdOsts of lands and tenements 
** shaill remain, and continue in harce, until the same be burnt, 
“ cancelled, .tom, or obliterate by the testator, or by his 
'directions, in maimer aforesaid; or unless the same be al- 
“ tered by some other will orc^icil, in writing, or other’ 
y writing of the, devisor, signed in the presence of thr^ oc 
“ four witnesses, declaring .tpe tame.” ' ’ ‘ 

' No devise in writing, of lands, ^c. shall be revocable, other-, 
wise than by some other will or codicil, in writing ; or other 
writing of the del^or, signed in- the presence of three or four 
iwHne^s/es, daldring the same.'} - Having piemised that before 
this statute, deidse^ of lands, made under' the particular 
' customs, of boroii^s, or by virtue of the statute of wills 
H- 8. c. 1.) might have beeni revoked by any express 
I'^^rds without writing*, the statute of wills having given 

B ' " er to .auy person seised in, fee pt lands, to* deviM such 
8 by will, Jamming, but being- 80ent as tp:VeTOcati6ha, I 
-^aU proceed to omider t^^^seyeiahme^P^^.presci^ied by 
' the- statute of. 'frau^1:br:thb^:e^oditiQn <^|||^ <^lanm, and 
tlien^ulgoiB some remarks oh’^implied rdvot^yihi'. . 

.iImS?.- 

s lAird Kenjg^ C. I. io.a cue d GooStitle v. Wciferd, Dong. isg. ' 

.. 'c Oycifsis.b. pl.si. Adm. inSjunont 

S^reten, sJSnsc, S4S. ' ■ , , v.' Kbtftn, Oro. Joe, 1 1& ||l|d Cfnn- 

s'WMiit; *. Twlor, g'1Sa|ii£iri'. ' i velLV. Sondero, CtOi-Jac. esff, OiUk. 

V 'Dnr.a3>cd.ias9. < 

v.f^fson T. Bn^niojr, ss^ 
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. This section prescribes three methods, 'by which a deTiM ^ 
of land may be revoke<l ; either by another will or codicil in 
writing, or by other writing, declaring the intention of the 
devisor to revoke the lomier devise ; or by burning, cancel- 
ing, &c. W ilh respect to the first method, (the only sulyect 
now under consideration) it is to be observed, that the words, 

“ signed in the presence of three or four witnesses,” having 
been holden to refer to the next preceding words " 
mUing'' only, and not to the words “ mill or codicil id 
teriting" it is not necessary that a will, whereby a former 
will is revoked, should be signed by the devisor m the pre-, 
sence of tliree witnesses^; but that a” second will may operate 
as a revocation of a fonner, it is neccssaiy, 1. That the se- 
cond will should expressly revoke or be clearly inconsistent 
with the first devise, quoad the particylar subject matter of 
such devise*. If it be merely found, that another, or even a 
diR'erent disposition has beep made by the testator from that 
which ,he had first willed, yet if it do not appear to the 
court, what that difieieiice is, it will not be a revocation 
3. It is necessary that the second will should be subsisting* 
and efi'ective at the time of the death of the testator ; conse- 
quently, if the second will be not executed with the formali* 
ties prescribed by the 5th section of the statute*, or if the se- 
comi will be eflectually cancelled in the life-time of the tes- 
tator'‘, the first will shall operate, as if no other bad existed 
(2fi). 3. As before the statute of frauds, parol declarations 
of an intention to revoke in future, were holden, not to 
aipdunt to a present revocation*, so, since the statute, such 
declarations, although executed with the formalities required 
by the statute, will not operate as a revocation**. 4. It is an 
established principle, that an instrument, which was intended 
to operate as a devise, if it canpot take effect as such, shall 
never operate as a revocation*. 


( See Hull V. Cledc, S Mod. sis. re- 
doTgfniseil bj'ild. 0&rdwirK«, C. in 
tISiHs V. Smitb, A Burn. L. 199 . 
g See Cox’s iiot^ to Ouioiis v* Tyrcr, 
t P. Wnis. 045. 

li HUohiiifl V. BnHieiH Sullc. 599 1 

Sbovr 537. d P. C. 

]46.,Hsi[Uood •.v Ooodrisbt, Cown, 
8?. S. Cf. Willi. 497- 9 BK 

R& 9d7* ill Dom. Pro. 7 Bro. P. 


C. p. 944. but in Toml ins’s edit;, p. 
4S9 T homes v. Evuns, s East, 488. 
i Fccleston v. Sp«ke> Cartb. 81. 
Onions V. Tyier, 1716a l P. W^is. 

344. 

k Ooodrigbt Glazier, 4 Burr S5T9. 

1 Crnnvetkv. Baunder^a Ctfo. Jac. 497. 
m TUomas v. Evans, 2 E^t, 488., 

D Exp. E. of llcJbcster, 7 ^ez |^^3i48« 





(96) Where an effective devise appears fo have been once made 
in disherisoti of ^ the heir law, it wUf lU^^opon heir to 
devise ho® 
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, Or other writing of -the devisor declaring the same, signed 
in the presence if three or four KitnessesJ] I am not awraie, 
that there has tfeen any. case decided upon an instrument.f^ 
rerocatton, intended merely to' operate as such, and not as a 
deriaiS- It appears, however, to have been the opinion of 
Lord Cowper, C. in Onions v. Tyrer, 1 P. Wms. 345. Cox’s 
ed. that such an instrument would be effective, if signed by’ 
the devisor in the presence of three witnesses, as this clause 
directs, and without the other formalities r^uired in the chse 
of wills by the 5th section, viz. the attestation and subscription 
pf the witnesses in the presence of the devisor, 

3d. Method of express revocation. • J3y burning, ^c,—Or 
by burning, cancelling, tearing, or obliterating the same, by 
the testator himself , or in his presence, and by his directions 
aHd'cokseat. ] The acts here mentioned are in themselves 
eqmtocal acts ; ahd, consequently, in order to make them 
operate aarevocations, it must be shewn, that they were done 
animo rcvocandi, that is, with an intention ,to revoke : for 
unlei» that appears, the prior devise will not be revoked*. 
Hende, if the devisor were to throiV the ink upon his will, 
instead of the sand; though it might be a complete defacing 
of the instrument, it would mot be a revocation ; or suppose 
a person, having two wills of different dates by him, should 
direct the first will to be cancelled, and, through misthke, 
the person to whom the devisor gave his directions, should 
cancel the last will : such an act would not be a revocationof 
the last will: or, suppose a person having a will consisting of 
two parts, throws one unintenfionally into the fire, where it 
is burnt, it would not be a revocation of the devises coo^ 
tained in such part. Th« intention, therefore, must govern in 
such cases, 

A., by will, duly executed and attested', devised land to 
trustees to several uses; and at the same time executed a 
duplicate thereof, with all the solemnities prescribed by the 
fifut section of this statute. Some time after, having been 
desirous to change one of his trustees, he ordered his will 
to be written over again, without any variation from the 
first, excfpt only in the name of that trustee^.aod a clause 
revoking all former Wills. When it was so iftitten over, he 
executuM It in the presence of three witnesses, and the three 
wifsu^ilieswsubsbribed thefr names, but not in his presience, 
(as,t^ 5th section directs). Some evidence was adduced,, 
that the testator afterwgrda cancelled the duplicate of the 

o Pte 9«rten- Cbjuit 459* R«P* 

ftlwwT. 407 pi. !• but best vfppitci 

P OliiensT. 1 Ver|£ in Wms. vol. l. p. 344* 6o^se4. 



8S4 ' FRAUDS, STATUTE OF 

fint'Will, by teann^off^^e seal. The questrmwas, 

'ther the cancelling: the duplicate of the first will should be a 
^Vocation thereof within this clause. It was sdmitted, 
that if a devisor, having duplicates of his will, cancels 0119 of 
them oiiimo retocandi, this is a good revocation of the whole 
will, and of both the duplicates (97). But it was decreed in 
th^ present ca^ S “ thtt it was plain the testatcfr did not moan 
his former will &y cancelling, but by sybsUtutiyg 
dmoiker, perfect v!tll in lieu thereof, and npt, otherwise;, andC 
therefore, the cancelling thereof (if any) wag but g. circum- 
stance shewing that he thought he had made a good disposi- 
tion by the second Will, and in confidence thereof it was done 
with no other intent, but that the second will should therehy 
more surely take place.” . 

In order to ctTectuate a revocation it is not necesShry, 
that the will should be actually destroyed: hence, a slight 
•tearing of a will, and throwing it on the fare, with a deliberate 
intent to consume it, by the testator, - though it fell off and 
was preserved by a .bystander witliout his consent or kpow- 
> ledge, has been boldeu to be a sufficient revocation. 

A. having made a will of land*, and a duplicate thereof, 
(both duly executed and attested) but declaring that it was 
not a will to his liking, and that he should alter it, delivered 
the duplicate to B. (a devisee named therein). Afterwards 

A. escecuted another will, disposing of his estate in a dif- 
finant idanner from what he had done under the former 
w,fll,' and thereby revoked all former wiUs, and at the same 

,>tinke cancelled the first will, which remained in bis own 
Custody, observing to the person who made the second will, 
that ' tbeie was a duplicate of bis first will in the hands of 

B. A short time before A.’s death, one of the principal 
devisees m the last will died ; whereupon A. sent lor'an vt- 
tomey to prepare another will, -but before the attorney ar- 
rived A. became senseless, and shortly afterwards died. 
Alter his death, the flist and second wills were found toge- 
ther in a paper, both cancelled; but the duplicate of die 

^ffrst will (wnich duplicate had been delivered to B.) was 

'q hea.‘Lib^;i^fel. s4!l.do>*tP. ( Bibb d.' Wok t. Tboim a Bl. R. 

- WiU*.'lbV»|Li^, ’ 1043. ^ • , 

'* ■ 'B«rkii*fa*wVGilb«kt;M>f.49, 

> -i- t > ’. ■» lA, 


(^7) " WheK thereare ddi/licAttAiffa will, oneiatbepossetSion 
\nf the dewear, -the otfadt Rot ; 'bnd ranceh^that which is 

jto-4i«<xiatodK}ti»«Ae0iee«i»leaueelffiHf-^lM>tiR 
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tuirtolil^'Sane d^s aitd papers of the testator u«. 
cancelled. It did not appear, hdtr the duplicate came to be 
found unong the testatoi^s papers^ It was bolden, that at 
the^iirae of making thS second will, the first was clearly re< 
'<iM|ked;^atid that it was not sebup again by cancellii^ the ae- 

'^^T^.tratator, after devising all his‘‘Iand‘ to trustees upon 
't^iSl'tb’s^ll, “except the house at Bath,^' gave iohis wife 
his hott^' ih'Bath tor her lif^ and after her death, to his 
eldesi: son, and after the execution of the will sold his' house 
'ite'Bath, at^ struck out of his will the exception and the de- 
ffs^ respecting' it. It was holden, ’that the d^ise to the trus> 
tees' was not revoked by the erasure^ as to the hduse at Bath 
{28). So where a testator by will duly executed and aN 
tested devised lands to. A. and B.i as joint tenants in fee, and 
afterwards struck, out the name of B. by drawing a pen 
through it ' dt was holden, that the erasure was to be con.* 
-sidensd as a seVocsttion of the devise pro tanto only (29). 

' by W^iirii^ljr executed amf attested*, devised land to 
B. and C^’ih tni's't, and aftemards struck out .the name of* 
.C.- arid iii^ited the names of O. and E. leaving the general 
purposes'of the trust unaltered^ though varying in certain 
particulars, and did not republish his will. It was holden, 
that the intent qf the testator appeared to be to revoke by 
the substitution of another good devise to the new trustee, 
and not by the obliteration; but such devise; not baviiig 
been executed v^th the proper solemnities, would' not ope* 
rate as' a revocation; and, admitting that the obliterati<m of 
the name of C. would have revoked the devise to C., yet the 
heir could not recover, inasmuch as the devise to B. re- 

% .^nUo^ y.8fitlon,.fCAwpi 812. x Short 4«Ga»treU v. I^fnitb> 4 EMfy 

y a Bob, & Pal.^lS. 41 ^. 


(28), If will devises all the residue of li^pier^ooal 

to B. and Cm and biases them executors; and afteW by a codicn, 
^rancels and revokes ^ery thiag relating to Ef.i aijid also revokes 
^e kp[^i^inent * of B. as exe^toV, C. sbhll whole. A 

revf^c!moi)^,without a ne^ gift, shall lu^ve the eai^e eiS&ct as if it 
, hadwen liCpreasly giyen, and whether it be by codicil or obliter- 
^(th)i^f;it is the Humphries r« Taylor, in Cane. Htl. 25 G.,2s 
7 Bac, Abn by Gwiiliin, , 

n a me^ wdbaot revoke^ a prior devise of 

Sjandfer^l Ve«. 175. poet^ 

^ Pptt^ilottgs 7^ Walft Vv Jullartoni (cited) 715," 
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tBtdned unievoke^ »»d ctanpetent to sustaia i^e tcus^'ia^ 
tho will, ia exclus^n of the heir. ; ‘ - . 

' Having treated of the express acts 0 / revocation mentimed 
in the statute, it will be proper to take notice of imptied^^ie* 
voc&thns.{30): * J#”- 

' Implied Revoea(toffr.r-Although'the section of theata&te 
of frauds now under review has enumerated Several me&oids 
which a devise of lands may be revoked, and attho%h'it 
should* seem to have been the intention of the l^slkture to * 
have excluded eveiy other method of revocation, yet haa ii. 
been holden, that implied revocations are not within thie stav 
tute. 

Implied revocations, strictly so termed, anre, 1st, when 
certain acts are done by the testator, inconsistent with or c^pn- 
tradictoiy to the dispositions made by the will, so necessarily 
inferring an intention to revoke, that the law wjH presume 
such an intention. A s where the devisor by a subsequent 
deed, gives to the devisee in fee a lesser interest, e. g. an 
estate for years, to commence after the death of the devisor; 
in such case the intended,devisee cannot liave both .interratsl 
that w'hich is conveyed by the deed must take effect,, and*, 
therefore, the law makes a necessary implication*, that 
first disposition, which is by the will, is revoked. In like 
manper, where the devisor having devised a reversion to A., 
alftomards grants the same to B., this will be a revocation, 
eyeaii . though the lessee has not attorned- , So where the 
taior having devised land to A. bargains '.and sells the same 
land ■ to. B., although the deed be not broiled within six 
months, according to the. statute, and, consequently, nothing 
coin pasa to the bargainee, yet this will amount to a revo> 
catibn, because here is a solemn act done, whereby^ the 
tatbr has clearly evinced his intention, that thb-devls^shpuld 

npt have the land devised (31)' 

, 3. It has been holden, that revocatimis are neeestosily td^ 

V. BiUtoek, Cro. Joic. 49 ,^ Hsirkuess v. Bayky,^Pr. Ch> 51 4. 

r ^ , ■' aAtk.ys. ' ' ‘ u 

— T-7 — ^ ^ 

(30) ^ Fcitr j|j^)|jeriBfbrroation on this , subject, see GilhA Devises, 

p. 03^103^^^1739. . * 

(31) 1 am aware, that tire twdi; l^t^mentioned in^nc^ 
ever been so^er^Soly decided. They are^Oientibned it! I RolU 
615. (P.) pi. 5, & as the opinions of Pophant and Guwdy, but» 
from subsequant cases, whiere they hai^^cn cited, it ap^rs tj^t 
they have been considered as law. Gifbb#U\a 
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W iB94>liad> .or>presumed, firam a. total change in the circuin>. 
atances of the teatator’a family after the execution. of..the 
Mrijyiv,;. ^ 

This head of revocation waa onginally borrowed from the 
civil, law (3a), and applied, in the first instance, to bequests of 
peraop^l .e^tute% and afterwards extended to devises of land, 
sqcli^iipr^tion not having been consid^ed as excluded by the 
provisions of the (itb. section of the statute of frauds. Wh|t 
changes or alteration in the circumstances of the testator will to 
sufficient to work a revocation of a devise of land, may often to 
difficultto decide. It has, however, been solemnly determined, 
that a subsequent marriage and the birth of a child, without 
provision* made for the objects of these relations, is such a 
material change in the circumstances of the testator’s family, 
as will work a revocation, of a devise of land (33). And 

z LuKf; y. ‘Salk. 5C)3- Overbury a Sec eyp. E. of Ilcliester, 7 Vez. jon. 

V. Qvcrbnry, 2 3 bow. 842 * 242 . 


(32j ' By the common law, before tlie statute of frauds, a sub* 
sequent marriage ivas holden to revoke a will of land made by a 
feme sole; although such marriage was had with the {person iu 
whose favour the will was made. Forse v* Hemblinge, 4 Re[>« 

60. b. 

(33) An opinion had been expressed in Brmvn v. ThoippsoDpiU 
the Rolls, 8 Dec. 1731, by Sir John Trevor, M. R. and afterwards, 
in the same case by Lord Keeper Wright, ( I P. Wuw. 304* n* 1 
Ca. Abr. 413.) that revocations of a devise of land might^be itii* 
plied from a subsequent marriage and birth of a chim,\imtwlthv 
standing the provision of the 6tn section of the statufe of frauds; 
but this point was not cbnsidered as settled until the case of Chris* 
tofpherv. Christopher, Exch. 177L 2 Dickens, 445. when it was 
solemnly detjerniined, by Adams, B., Smythe, B., and Parker, C. B. 
against the opinion of Perrot, B., who thought the case within the 
statute, and that the dispute concerning the reality of a subsequent 
marri||ge, And the legitimacy of children, was as open to perjury as 
any omer, and that the statute intended an actual and not a pre- 
sumptive revocation. The case'of Christopher v. Christopher has 
been recognized in 'savoral subsequent cases, viz« Spraage v. 
Stone, at the Cockpit, 27 March, 1773* Anibl, ®jfddy v. Cu- 

bitt, B. Hik M. l7B9«’Dbug, 31. Doe v. B. R. M. 

1792,,^ T.R. 49*; tmd, lastly, in Kenebel R. T. 

1^2^%jBastj^,53Q.. "Hf M^friagie alone, or the sub^quent bii-th of 
unprovid^ for alone, is not sufficient to operate aaa re* 
vocaboii of a. will of a personal esMe *, Per Dr. TJay, in Shepherd . 
V. ^hephcid, Hill 1770* J^'tIi9..Frerogativn^Couit. Nor of.npal.^ 

to- 

' ^. Jackson v. H urlock^ M. i lA Noythi^f ton, C , P. Anb. 494- ^ 
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a - case where after making his Will the testator 
liM, and his wife became present with his knowledge, the 
posthumous child was considered fbr this purpose io the 
same condition as a child born during the testator’s life>time\ 

This rule of revocation, like the preceding, 'was fomi^y 
considered as grounded upon a presumed alteration of isteh* 
tioti in the testator ; but in a modera case*, Ld. Keinyon/C. J. 
tlloughit it was founded on a tacit condition annmred to 
the will when made, that it should not take effect if there 
should be a total change in the situation of the testator^, 
famity” (34). But, upon whatever grounds this rule Of're^ 
vocation may be supposed to stand, it has been holden to 
apply only in' cases where the> wife and children, the new 
oqiectB ot duty,' are wholly unprovided for, and where there 
. is an'^entire disposition of the whole estate to their exclusion 
and prejudice. Hence*, where A. devised certain lauds to 
B. in -trust, and directed him to pay, out of the rents And 
profits, ftn annuity to M. S. with whom he cohabited,.and ift 
case he should leave any child or children by M. S., to raise 
a sum of money to be paid among his children, and then 
devised the remainder of his estate to several of his relatives ; 
and afterwards A. married M. S. by whom he had several 
children; it was holden, that the will was not revoked; 
either, 1st, On the ground of a tacit condition annexed to 
,the will, viz that it should be void in the event of a. roar- 
iciis^atid childii^n, without provision: inasmuch as that con-> 
idlKon t of, marriage, and of the birth of children unpro- 
rtt/ed/oifivhttd not taken effect; or, idly, on the ground of 
an intention to revpke, to .be presumed, in favour of a wife 
and children unprovided for ; because the fact, upon which 
such.presu'roptimi could be formed, did not exist in the pre- 
sent case. (30). And it must further be remarked, that both 

M Doe V. Laneosbire, 5 T« ft. 4^. d Keoebel v, Scroftoo, 9. I^8t| ^ 

c lb. - . ■ ' 


(34) LordEUenborough, C. J., cleliveinjfig.tbejudgpisat of 
in. Scralltoii, seemiB to of Lo^d 

' ( 35 ) the revo<^ion holden to nrise froiO; suhn^duent 

iniifrriage ahd ^birth of a child, ^ithobt provision xnbde 
refat^n^li coh’be rebutted by paro) declarations in favour 
ivilb id ^ ^U^tion wbiefa does nOt nppi^r to be at rest. 

ptSTCuir, ^ Lugg*, Ld. I&yi;u^ 44^ dedded 

« Tlniorwst a CM of 
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iHeSirctmMtances of .a^subKquQnt .marriage and the having 
or children must concur to work an implied revoc^ 
tiOB : the birth, of a p(^thumou 3 child alone, although the 
tes^toF die childless, is not sudicient*. 

.^^Pi^ving. endeavoured to illustrate the nature of implied rc-^ 
vo|9^ons,vStrictly so called, it will be proper, in the next 
place,' tOitake notice of those acts, by vvhich a ^vise of land 
n^iyt .more ..properly be said to. be annulled than revoked*; 
^ough the latter term is most frequently applied to this sub- 
ject. The. acts here alluded to are suchj .whereby a material 
alterafiou is made by the testator, in his seisin of the estate 
devised, after the execution of the will. The authorities ,oa 
this subject are of very ancient date, beginning in the latter 
end. of Queen Elizabeth’s reign, and continued down in a 
regular series >to the present time (3(1), with a few excep?- 
tiops (37). 

• vThe rale to be Collected from these authorities appears to 
be this* ^titwhefts a person seised 'of an estate, decises it, 
and (^erwards conveys his whole interest^ either by feoffment, 

’ e Poe d. Wliite t. Barford, 4 IVIaule ^ Schvyn, 10» , 


in the aiKrmative in Brady v. Cubitt, Doug. 31. AfTirmet] 

Eyre, C. J. in Goodtitle v. Ottway, 2 H. Bl. 522. Negatived 
Lord Alvanley, M. R. Jn Gibbons v. Caunt» 4 Vdfe. jun. 64|3: and 
l^ord Rosslyti, C, in Renebei v. Scrarton, 5 Yes. jun. 604; 

(36) The most important case on this subject is, tRht of Good- 
title V. piivay, in which all the learning is collect^. See fte re- 

S brts^oif this case in its several stages, 2 H. Bl. 5l6. 1 Bos. & 

^ul. « Ves. junr604. n. 3.Ve8.'jun. 682. 

7 Bh>wn, P. C. Tomlin’s ed. p. 593. See also Harmood v. Og- 
la^td^ 6^es. jiin;'199. and 8 Ves. jun. 106. and Attorney-Gene- 
ratJ||||igor, 8 Ves. Jun. 256. 

(^^The exceptions here alUnled to will be foutvil in the cases of 
Webb V. Temple^ Er^m. 542. and Luther v. Ki^by^ reported in 
Vio. Abr. tit. 'DbvSiei5(R. 6.) pi. 30. In the it was 

hoMen, that ivhere*^. and #ere tenant^ 

|ec, and Am by will dated 25tb January, his nmieiy 

; in J^(ah<^afl^rwatds •> ^nd B. made pardtio^^^^dj^, dated 
and use as tb^ne moiety, in 

to A^Ut.fee, ana jss to tb® otber moiety in severalty to<B. 
in>,ib'ef this deed of paHition andfhne not a .revocation of the 
. A.v B^e, howeyw^4b® remarksr of Heath, J. on thi^ case in 
r^^G^odlltle v. Otway, l & Pul. 585. and of Lord Eldon, C. in 
A^rney-General v. ^.^es. jun. SW. 
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lease and release^ ^ bargain and sale^ fine^^ 
though but for an instant^ and though he takes back tkeestate 
to the same use a^ before^ or though the old use results to hiM 
again^ so as to descend in the same line as before^ still the 
conveyance operates to annul his wilL This rule is founded 
on a technical principle of law, introduced, as it should seeixi, 
originally in favour of the heir: viz. that, in order to render 
a devise valid and effectual, it is necessary that tjie Seisin of 
tiie devisor should remain unaltered from the execution of 
the will until the death of the devisor (38). foundation 
of the rule beiiig wholly independent of the intention of the 
testator to revoke, the rule will o|>erate where the provisions 
of the subsequent conveyance are consistent with the provi- 
sions of the will; and even where such conveyance is made 
fdr the. express purpose of confirming the will. Hence, 
also, parol evidence to shew that the testator did not intend, 
by the subsequent conveyance, to revoke his will, is inadniis- 
sible^ In conformity with the preceding rule*^, it has been 
holdcn, that where the ivhole estate is conveyed by lease and 
release to uses, although there be a resulting use in the ulti- 
mate reversion to the grantor by the same instrument, yet 
the conveyance will operate as a revocation of a prior will (39). 

f , E. of LincohCs case, y Freem. fl02. i Gooiltitle v. Otway, 3 H. Bt r>i(). 

Show. P'C. 154 . S.C. ' k Goodtitle v. Otway, 1 Bos, FuK 

tf Dped.'Dilnotv, Dilnot, 401 . 076. 7 T. R. ’399. 

|)'ae U. Lusbingtdu v. Bp. of l^it- 
daff, aN. H.491^ 


(38) 111 this iiistiiiice as in many others, the language of plead- 
ing is evidence of the law, viz. that J, S. was seised of certain 
lands in his tlcniesne as of fee, and being so seised on such a day 
made his last will and testament in writing, and thereby devised, 
&c. ; and afterwards, to wit, on &c. the said J. S. 

the said lands in form aforesaid.^’* See Co^ But. 653. b, 

(39) “ So if a person seised of a real estate, devise it, 

wards convey the legal estate, though there be only a partial ^e)a- 
ratton of trust, yet as he has granted the whole estate, it is a revo- • 
cation of the will.” Per Lord Hurdwicke, C. in Sparrow v. Hard- 
^tle, 7 T. U. 417. n. But where tenant in tail, by bargain and 
aale, conveyed to J/S. in fee, u\ order to mak,e him tenant to the 
ureecipe in a common recovery, the use of which was declared to 
nim ih fee, and 8th June (Tnnity term in that year having begun 
on the 7th J une,] made his wjll, and afterwards a writ of entry was 
eued out returnable in Quind. Tr. (I7th June) and the recovenr ^ 
sufiered- it was bolden, that the land passed by the will, '%in tfe^ 
ground that the deed send recovery made o.oe conveyance only, ^ 
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‘ It Will be observed, that in the preceding instances, the whole 
estate was conveyed; and therefore the party did not die 
seised of that estate which be had at the time of making his 
will; and consequently the devise, which will only operate 
upon that seisin, which the testator had at the time of making 
htB will, was atiiiiilled or revoked : But where the devisor 
does not part with his whole estate, e. g. where he giants an 
Estate for years only, to the devisee, to commence in tlie life 
of the devisor^ in such case, the conveyance will not operate 
as a revocation of the fee?. In like manner, if a man devises 
land in fee to A., and afterwards makes a mortgage thereof 
in fee, either to the devisee® or a stranger", this mortgage in 
fee, though a revocation of the will in law, will not operate 
as such in equity, and the right of redemption will pass by 
the Will. ' And the same rule hblds in equity with respect to 
a conveyance in fee for payment of debts®. 

I 3 Atk. 73 . Ld. Jefferies, C. in Hall v. Duuch, 

lu Buxler V. Dyer, 5 Vcs. jnn. 656. I Vern. 339 . 343* 

II Admitted to be a settled point in o Adm. iu Cavcv. Holford, 3 Ves.jun. 

York V. Stone, Salk. 158. Adjudged 6s4. 

by Sir John Chufcliill, Iif. R. and 


wliicli the deed was the principal part ; and that the whole of a 
conveyance should be taken together, and the several parts of it 
t>hou1d relate baci: to the principal part. Selwyu v. Selwyn, 2 Burfw 
1131. recognised by Lord Manstield, C. J. in Roe d. Noden v« 
tjlrhlits, 4 Burr. 1D62. I B1« R. O05. S. C. 
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GAME. 

I. Of the Right of taking and destroying the Game 
at Common Law., and of the Restraints imposed 
on the Exercise of such Right by Statute. 

II. Of the Appointment aiid Authority of Game- 
keepers. ,, 

III. Of the Statutes 5 Atm. c. 14. — ^9 Ann. c. 25. — 

28 G. 2. c. 12. relating to the Preservation of 
the Game; the Penalties imposed for Offences 
against these Statutes ; the Modes of recovering 
the Penalties, Is/, By Distress — Qdly, By Ac- 
tion of Debt, and herein of. the Slat. 8 G. I . 
c. 19. — 26 G. 2. c. 2. — 2 G. 3. c. 19. 

IV. Cf the Statutes relating to the Destruction of (he 

Game at improper Seasons of the Year, Stat. 
2 G. 3. c. 19.--13 G. 3. c. 35.-39 G. 3. c. 34. 
— Declaration — Evidence. 

V. Of the Duties made payable in respect of killing 
Game. 


I. Of the Right of taking and destroying the < 
Common Law, and of the Restraints 
on the Exercise of such Right by Statute, 

It has been -asserted by Sir W. Blackstonc in bis Com- 
mentaries (vbl. 2. p* 14, 15, 417, vol, 4, p. 174.), that by the 
common law, the sole property of all the game in England is 
vested in the king alone, and that the sole right of taking and 
destroying the game belongs exclusively to the king; and, 
consequently that no person, of whatever estate or degree, 
has a right to kill game, even upon his own land, unless by 



GAME. 833 

licence or grant from the king. This position, however, has 
been questioned by Mr. Christian, in a note to liis edition of 
the Commentaries, 2 vol. p. 419. m 10. 

If A. start a hare in the ground of B., and hunt and kill 
it there, the property continues all the vvhile in B. : but if A. 
start a hare in the ground of B., and lumt it into the ground 
of C., and kill it there, the property is in A., the hunter, 
but A. is liable to an action of trespass for hunting in the 
ground, as well of B. as C *. 

Trespass for a dead hare the property of plaintifF.'— The 
plaintiff, a farmer, being out hunting with hounds of which 
he had in part tlic management, and actually had such 
management at the time, tliough the hounds belonged to 
other persons, the hounds put up a hare in a third person’s 
ground, and followed her into a field of the defendant, where, 
being quite spent, she run between the legs of a labourer 
who was accidentally there, where one of the dogs caught 
her, and she was taken up alive by the labourer, from whom 
the defendant immediately afterwards took the hare and 
killed her. Shortly after the plainliif came u|), and f:laimed 
to have the hare as bis own, but the defendant refused to 
give it up, and questioned the right of the plaintiff to be 
where he then was. The labourer, upon his examination at 
the trial, swore that when he took tlie hare from the dogs* 
he did not mean to take it for his own use, but in aid of the 
hunters. Verdict for the plaintiff, 40 a. damages. Rule for 
new trial after argument was discharged; Ld. Elleuborough, 
C. J.** observing that the plaintiff, througli the agency of his 
dogs, had reduced the hare into his possession. The labourer 
took it for the benefit of the hunters, which is the same as 
if it had been taken by one of the dogs. Secus, if the la- 
bourer had taken it up for the defendant, before it was 
caught by the dogs, or if he had taken it as an inditferent 
persglllll the nature of a stakeholder. 

iflHPproceed to shew how far the right of taking and 
destrJ^ing the game has been abridged by statute; having 
premised that this right can only be exercised on a person’s 
own estate, and that not even a lord of a manor (1), or his 

a Per Holt, C. J. in Sutton V. Moutly, b Churchward r. Studdy, 14 Kust, 
1 Ld. Kaym. q 5 I. 2 Salk. .'> 60 '. 349. 

r» Mod. 37a. S. C. 

(1) Mr. Christian has remarked, that the comrnoa opinion, that 
the lord of the manor has a ]>e(:uliar right to the game, superior to 
that of any other duly qualified land-owner within the manor, is 
VOL. II. !.* N 
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gamekeeper, can go into any part of the manor, which is not 
t!ic loril’s own estate or waste, without being a trespasser, as 
any other person would be ; unless a right of entry in pursuit 
of the game be s[)ecuilly reserved to him. 

By stJit. 22 & 2,3 ('ar. 2. c, 25. s. 3. (2) Every pfersbi), 
not having lands and tenements, or some other estate of in- 
heritance, ill Ins own or his wife’s right, of tlie clear yearly 
value of 100/. per annum, or for term of life, or having lease 
or leases of 00 years, or for any longer term, of the clear 
yearly value of 150/. (other than the son and heir apparent 
of an esquire, or ot/fcr person of higher degree, and the own- 
ers and keepers of forests, parks, chases, or warrens,) is pro- 
hibited from having, keeping, or using any guns, bows, 
greyhounds, setting dogs, ferrets, coney dogs, lurc hers, hays, 
nets, lowbcls, harepipes, gins, snares, or other engines afore- 
said.” 

In the construction of this statute, it has been holilen, that 
it is not necessary that the estate should be a freehold, or 
that it should be a legal estate® ; for a copyhold estate or an 
equilablc estate of inheritance, of tbti clear yearly valtie of 
100/. is a qualification. Rut it is not sullicient, if the rent 
of the estate he reduced below the sum required by paying 
the interest of a inoitgage** (3), or if the estate be an estate 
for life only, under the yearly value of 150/.® (4) 

c Wctlicrill V. Hall, Cald. 230. cited in a note to R. v. Claike, 8 T. R. 

d Wetherdl Hall, R. H. M. 23 G. 3. 221 . Cald. 230. S, C. 

C’ Lowndes v. Lewis, Cald. 183. 


erroneous. He roiiccives that this opinion owc.s its rise to the power 
nhich lonis of iiiniiors have of appointing gamekeepers, a power 
originally given to them by stot. 22 & 23 Car. 2, c. 25., the iirst 
statute ill which lonis of manors are distinguished from other laud- 
owners with resjiect to the game. ^ 

(2) Prior qualification acts are 13 R. 2. stat. 1. c. 13.— 1 Jac. I. 
c, 27. s. 0. repealed by 7 Jac. 1. c. 1 1. s. ti, and 3 Jac. I. c. 13. s. 5. 
relating to deers and conies only. The provisions of tiiese statutes 
(which remain unrepealed, but are sehloiii put in force) will be 
found under title Game in Burn’s Justice. 

(3) On a question arising upon an information before magistrates, 
as to the defendant being qualified, the magistrates may ground 
their opinion of his not being qualitied on the fact of the defendant’s 
having sworn on a former day under the income act to an estate 
tinder 100/. per annum. R. v. Clarke, 8 T. R. 220. 

(4) A vicar, in right of his church, has not an estate of inherit- 
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A lease for f)9 years^, dependent on three lives, of the 
value of 160/. per annum, thou^^h neither a lease for life, nor 
a lease for 99 years certain, has been hdlden to be a siithcient 
qualilication within this statute; because there is not any 
reasonable probability of any life in beiii" extendino* beyond 
99 years; and the legislature, in admitting* leases for 99 years, 
of a certain value, to be a qualification, did not mean to re- 
quire that they should positively endure so Ion"; it was 
sufficient if they might extend to that period, su!)ject to the 
contingency of the party’s so long living. 

Doubts had been entertained whether the words other per- 
sou in this statute should Ixi takevi to be in the nominative or 
in the genitive case; but it was solemnly delernuned in R. v. 
Utley, -24 G. 3. B. R, recognised in Jones v. Smart, I T. R, 
44. that these words must be taken to be in the genitive case, 
in the sam^ manner as if the word “ of” had been actually 
inserted, and that the meaning of the statute is “ other than 
the son and heir apparent of an esquire, or the son of anif 
other person of higher degree.” It follows, as a necessary 
consequence from this interpretation of the statute', tlisd 
although llie son and heir apparent of an os(|uire, or of otlu r 
person of higher degree, be qualilied by virtue of this sta- 
tute, yet an esquire or person of higher dcgive, as sne.h, is 
not qualified. 

A diploma conferring the degree of dodor of piiysie^, 
granted by either of the universilks iti Seolland, does not 
give a qualification to kill game under this statute. 

A commission of captain of volunleers, signed by the 
lord lieutenant of a county, does not confer tin* degree of 
esquire; and consequently the sou of such captain is not 
thereby qualified to kill gained 

f E. of Ferrers v. Ilenton, s T. R. 50 (». l» Talbot v. Eagle, i Taunt, .'jio 

^ Jones V. Smart, i T. K. 44. 


atice, but for his life only; consequently such estate must he of the 
value of 150 /. per annum, in order to exempt him from the pcyial- 
ties of these statutes. Lowndes v. Lewis, Culd. 18 S. 
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II. 0/* the Appointment and Authority of Gamekeepers. 

The stat. 22 & 23 C. 2. c. 25. s. 2. authorises lords ol* 
manors, or of other royalties (5) not under the degree of an 
esquire, to appoint by writing under their hands and seals, 
gamekeepers within their manom or royalties, who may 
seijse guns, dogs, nets, and other engines used for the de- 
struction of the game by unqualified persons within the pre- 
cincts of their manors, and" the said gamekeepers, or other 
persons authorized by a warrant from J. P. may search in 
the day-time the houses of unqualified persons, upon good 
ground of suspicion, and seize for the use of the lord, or 
destroy such, guns, dogs, nets, &c. 

The preceding statute does not limit the number of game- 
keepers, which may be appointed for each manor. But by 
stat 9 Ann. c. 25. s. 1. lords of manors can appoint (6) only 
one gamekeeper with power to hill game for one manor ; and 
further, the name of each gamekeeper must be entered with 
the clerk of the peace, &c. Such gamekeeper, by stat 
3 Geo. I. c. 11., must have been either a ])erson qualified, or 
a servant of the lord, or a person immediately employed to 
kill game for the sole use of the lord. But now by stat 
48 G, 3. c, 93. s. 2. any lord or lady of a manor may depute 
any person, whether acting as a gamekeeper to any other 
person or not, or whether retained and paid for as the male 
servant of any other person or not, or whether a ciualified 
person or not, to be a gamekeeper to any such manor, with 
authority to such pc^rson as gamekeeper, to kill game within 
the same, for his own use, or for tlu) use of any other per- 
son, to be specified in such appointiiieut or deputation, wlie- 
tber qualified or not 

'I'he preceding statutes, authorizing the appointment of 


(5) i. e. Iloyalties of the same nature with manors. 1 f royalties of 
a liiglitT .nature had lieeu meant, the statute would have begun 
witii tlu'in. Per Lord Mansfield, C. J. iu E. of Ailcsbury v. Pat- 
(ison, Dong. aa. 

(b) A lord of a manor cannot convey to another the power of 
a;»poinling a g irnekeeper, without a conveyance also of the manor 
U'jolt. Such a power is a mere emaiintiou of the manor, - and inse- 
paialle from it.’' Per Lord Kenyon, C. J. 5 T.ll. 20. 
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^ By stat. 25 G. 3. c. 50. s. 2. deputations of gamekeepers 
must be registered with the clerk of the peace, &c. and cer- 
tificates thereof (stamp duty one guinea, that is, 10.y. fid. by 
this statute, and 10.9. fid. by stat. 31 G. 3. c. 21.) must be 
taken out annually; and a penalty of 20/. is imposed ou 
gamekeepers neglecting to register their deputations within 
20 days after they are granted, and neglecting to take out 
their certificates. By stat. 52 Geo. 3. c. 93. Sched. (L.) VIL 
On an appointment of a new gamekeeper within the year, 
the certificate of the former gamekeeper may be renewed free 
of duty or fee. 

A deputation to a gamekeeper, who is neither himself 
qualified to kill game*', nor is a sor\’^ant to the lord of the 
manor, need not state on the face of it, that he is appointed 
to kill game for the use of the lord ; and it will be presumed, 
that whatever game he kills is for the lord’s use till the 
contrary is proved. N. This case occurred before the stat. 
48 G, 3. c. 93. 

Tlic stat. 4 and 5 W. & M. c. 23. s. 4. gives to lords of 
manors, or their gamekeepers, the same protection in resist- 
ing offenders within the precincts of their manors in the 
night-time, as the law affords to the keepers of ancient 
cliases, parks, or warrens. 

It is no defence to actions of debt for penalties on the 
game laws*, that the defendant acted bond fide as game- 
keeper of the manor, in which the oftonce was committed, 
under a deputation ffom a person claiming a right to appoint 
the gamekeeper, there not being any ground for such claim. 

A question respecting the boundaries of a manor®, or the 
right to a manor", cannot be tried in an action on the game 
laws. 

Trespass for killing a dog*. Plea by King, that Ld. Caw- 
dor was possessed of a close within and parcel of the manor 
of K. of which he was lord, and the defendant King was tlie 
gamekeeper, and because the dog was hunting hares in the 
cdose. King, as gamekeeper, for the preservation of the hares, 
killed the dog. On demurrer this plea was holden bad ; Ld. 

i E. of Ailesbury v. Pattison, Dovg;. S8. n Blunt v. Grimes, per Buller, J. Wilt- 
k Spurrier ▼. Vale, i Camp. N.P. C. shire Lent Ais. 17^39) cited in CaL 

457. 10 East, 413. craft r. Gibbs, 4 T. R.Gsi. 

I Calcraft v. Gibbs, 5 T. R. 19. o Vere ▼. Lord Cawdor, and 

m Hankins v. Bailey, per Buller, J.So« ] j East, 
raaset Sum. Ass. 1791. 
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Ellenboroiigh, C. J. observing*, “ The question is, whether 
the plaintiff’s dog incurred the penalty of death for running 
after a hare in another’s grohiid ? 'rfiere is no question here 
as to the right to the game. The gamekeeper had no right 
to kill the ])laintiff’s dog for following it. The plea 
not even state that the hare was put in peril, so as to induce 
any necessity for killing the dog in order to save the hare,” 


III, Of the Statutes 5 Anri, c. 14. — 9 Ann. c. 25.— 
28 G. 2. c. 12. relating to the Preservation of 
the Game; the Penalties imposed for Offences 
against these Statutes; the Modes of recovering 
the Penalties^ I 5 /, By Distress^ ^dly^ By Action 
if Debt^ and herein of the Stat. 80. 1, c. 19, 
—26 G. 2. c. 2.-2 G. 3. c. 19, 

By stai, 5 Ann. c. 14. (made perpetual by stat. P Ann. 
r. 2o.) s. 2. <3very higgler, chapman^, carrier, inn-keeper, 
vicLualler, or alehouse-keeper, (?) Avho shall have, in his cus- 
tody or possession anj- hare, pheasant, partridge, moor, 
heath-game, or grouse, or shall buy, sell, or oHer to sell, 
any hare, &c. unless such game in the hands of such carrier 

p See Kearle v. Howltcr, Say. R. 191. 


(7) By a subsequent stat. 28 Q. 2, c. 12. (reciting tlie stat. 
5 Ann. e. N.) “ Persons, qualiiied or not qualified, selling,., ex- 
posing, or oUering to sale, any bare, plieasant, partridge, moor, 
beuth-game, or grouse, are for every such ollence made liable to 
the same forfeitures and penalties as are inflicted by the recited act 
iipon higglers,*’ &c, And,* “if any hare, pheasant, partridge, &c. 
shall be found in the shop, liouse, or possession of any poulterer* 
salesman, fishmonger, cook, or pastry-cook, the same shall be ad- 
judged to be an exposing thereof to sale within the meaning of 
this act, and the recited act, or any other act ; the forfeitures to 
be re CQ\ered and penalties inflicted to be ap])lied in manner pro- 
scribed by the recited act, or by any other act since mdde for the 
preservation of the game.’^ 


* S. 2, 
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be sent up by a person qualified to kill tlic £>anie, shall, upon 
eveiy such ollcnce, be carried be lore some J. P. for ilu! 
county, cily, &c. where the olfonce is committed, and beim^ 
convicted upon view, or upon the oath of one or more nv- 
dibl^ witnesses, shall forfeit for every hare, ^c. the sum of 
5/. ; one half to the informer, and tlie other half to the poor 
of the parish where the ollence is committed; (the sui)sc- 
queiit part of this section direcls, that tlu^ penally sliall be 
levied by distress, and for want of distress, the otfciKha' 
shall be punislu'd by three months imprisonment for the 
first, and by four months for the second otfence, and that 
before the allowance of any certiorari to remove conviction 
under this statute, the party convicted shall enter into a re- 
cognizance, with sureties, conditioned for the paymi'iit of 
costs to the prosecutor within fourteen days after conviction 
or procedendo granted, and in default thereof, J. \\ may pro- 
ceed to execution, &c.) And for the b(*tter discovery t>f 
offenders'’, “ any person who shall destroy, sell, or buy an v 
liare, &c. and shall within three inontlis make discovery of 
any higgler, &c. (who hath bought or sold, or offered to buy 
or sell, or harl in his possession, any hare, ike, so as thc^ of- 
fender shall he convicted), shall be discharged of all penal- 
lies, and entitled to all the advantages of an informer under 
this statute.’* 

“ If any person^ not qualified, shall kco|> or use any grey- 
hound, setting dogs, hayes, lurchers (8), tunnel or other en- 
gines (9) to kill and destroy the game, and shall be thereof 

qs.a. rS. 4. 


(8) A hound is not within this statute, not being expressly nieti- 
tioned, and the words other engines” corning after tunueis, are 
applicable to inanimate things only. Hooker v. Wilks, Str. I l id. 

(9) As greyliounda, setting dogs, hayes, lurchers, and tunnels 
are expressly mentioned, in this statute, it is not necessary to allege 
that any of these liave been used for killing or destroying the game; 
and the. rather, as they can scarcely be kept for any other pm [n)so 
than to kill or destroy the game; but as guns are not cxpivshly 
mentioned, and as a gun may be kept for the defence of a niaifs 
house, and for other lawful puqioses, it is necessary to allege, in 
order to its being comprehended within the meaning of the vvords, 

any other engines to kill the game,” that the gun had l)ern used 
for killing the game.” Per Lee, C. J. in Wingfield v. Stratford, 
Say. Rfc 15. N. “ If a person go in pursuit of guine with a dog and 
gun on the same day, he can only be convicted in one penalty.” Per 
Ld. Kenyon, C. J. in R. v. Lovet, 7 T. Kt 153 . In Moltou v. 
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convicted upon the oaih of one or two credible witncsseff, bjr 
the justice or justices of the peace where such offence is com- 
mitted, the person so convicted shall forfeit 51.; one half to 
be paid to the informer, and the other half to the poor of the 
parish where the same was committed (the subsequent 
part of this section prescribes the like mode of. execution as 
is prescribed in the second section, and then proceeds to 
enact/ that J. P. within their districts, and lords and ladies of 
manors, within their manors, may take away any si^ch hare, 
from any such higgler, &:c. or other person not qualified to 
^ildllthe same,; and may lake to tbew own use sucVidogs* 
nets, ot otVver eugi\\ea4ul\Ae power or custody of persons not 
quaVvfiedto keep ^loy the same/’) “ and lords and ladies of 
manors may, by writing, under hand and seal, empower their 
gamekeepers upon their manors to kill any game ; but that 
such gamekeepers who shall under colour of authority kill or 
take game, and afterwards sell the same to any person, with- 
out the consent of their lords, and shall be convicted thereof 


Chceseley, 1 Esp. N. P, C. 123, it was proved that a pheasant had 
been killed hy accident by the defendai^t’s dog ; and the defendant 
had afterwards carried it away. Two penalties were sought to be 
recovered, one for having the pheasant in his possessions not being 
qualified, the other for keeping a dog to kill gapae. Mr. Justice 
Euller is said to have ruled that the plaintiff could go for one pe- 
nalty only, “ for that bptli offences being by the same act, the 
plaintiff' could recover but one penalty under the same statute.” 
The wording being equivocal, it was considered at first, as if by 
th^ word act was to be uiiderstood statute ; which, it was agreed on 
all hands, could not have been ruled by the learned judge, who 
. probably said that two penalties could not be recovered under this 
statute for the same apt done by the defendant. N. A farmer who 
Kei^ps a setting dog for his landlord, is not to be considered as keep- 
ing a dog for the destruction of the game within this statute. Reed 
y. Phelps, B. R. E. 52 G. 3. There was not any evidence in tliis 
case of tlie dog having ever been used by the party for killing game. 
See 15 East, .271* 

(10) A justice of the peace under this stpt. cannot seize the 
of a gameKepper, although he is sporting for the purpose of killing 
game in Another manor th;in that for which he has received his de» 
putation ; for th^ power of seizure under this act extends to those 
persons only who 9i'c not qualified to keep engines for the destruc- 
tion of the game, and gamekeepers are qualified to keep such en-t 
gines any lohere* Rogers v. Carter, C. B. 2 Wils. 387. It was, 
admitt^, however, in Uiis case, that if the gamekeeper had actuall}* 
.ii/Zed game beyond the limits, of his own manor, he would have 
b^en liable to the penalties of this statute.' A magistrate, who oon- 
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upon' complaint by the lord of the manor, upon the oath of 
ene or more vtritnesses before a J. P., shall he committed to 
the house of correction for three months, &c.” 

By a subsequent statute*, “ if any hare, pheasant, par- 
tridge, &c. shall be found in the shop, house, or possession 
'(11) of any person not qualified in his own right to kill game, 
or being entitled thereto under some pemon so qualified, the 
same shall be adjudged to be an exposing to sale within the 
meaning of this act and the statute 5 Ann. c. 14." And by 
8. 3. , “ if any per?on shall take, kill, or destroy any hare, " * 
in the night time, the person so offending shall, for every 
such offence, incur the forfeitures” mentioned in thd stat. 
5 Ann. c. 14*. 

By the preceding statutes, the penalties are given half to 
the common informer, and half to the poor of the parish, 

• Slat. 9 Ann. c. 95. s. 2 . time, and ou Sunday and Cliristmas 

t See further provisions for the pre- tiny, 13 G. 3. c.Bu. and 5b G. 3 . c. 

nervation of game during the night* ]30. 


victs ail iinqualitiecl person oF killing game under the statute .5 Ann. 
c. 14. and causes his dog to be brought for tiie purpose of seizing 
it, may order the dog to be killed without any formal adjudication 
qF seizure. Kingsnorth v, Bretton, 6 Taunt. 4 lb. 

(11) The fdaintiff declared in debt for the 6l. penalty given by 
tills stat. against the defendant for exposing to sale a hare, not being 
qualified in his own right to kill game, nor entitled thereto under 
anv person so qualified. At the trial, it was proved that the plain- 
tiff went out coiifsing, and killed a hare on Shipston manor, wl^ien 
the defendant, who was employed as a carpenter and woodman by 
Mr. Earl, the lord of the manor, and had^irections from him to 
detect poachers, came up and took the hare from the dog, and car- 
ried it away, notwithstanding the plaintiff claimed it, to Mr. £arl\ 
steward according to his instructions. It was holdeii, that the pos- 
session of the defendant was not such as constituted an offence and 
subjected him to the penalty under the statute ; Ld. Ellenborough 
C. J. observing, that the defendant did not claini* the hare as his 
property nor acquire the possession of it for himself, but for his 
master, on whose manor it was taken ; and if this w^erc an offence, 
no case could be stated in which 'an unqualified person could in- 
nocently come in contact with game. It might as well be said that 
if. a qualified man returning home with a bag of game were to fall 
from his horse, another person could not lawfully take up the bag, 
in order to assist the owner. Grqse, J. added, that the possession of 
the game by the defendant was rather for the purpose of protecting 
^he game, than in breach of the laws for preserving it. ^ \Vara6* 
ford V. Kendall, 10 East, ijr , 
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upon summary conniction. But by stat. 8 G. 1. c. 19. s. 1. it 
is enacted, that for the recovery of the penalties, an action 
of debt may be brought in any of the king’s courts of record 
before the end of the next term after the oflence committed, 
and the plaintiff, if he recover, shall be entitled to double 
costs. It is, however, expressly provided by this statute, 
that the party shall not be prosecuted twice for the^ same 
offence, i. e. both by action and upon summary conviction. 
The time limited by the last mentioned stat. 8 G. 1. c. 19. 
for bringing such action, viz. “ before the end of the next 
term after the offence committed,” having been found incon- 
venient, and in many cases not sufficient, it was enacted by 
stat. 26 G. 2. c. 2. that such action might be brought be- 
fore the end of the second term" after the offence com- 
mitted.” 

It having been found difficult to maintain the action of 
debt given by the statute 8 G..1. c. 19. because the evidence 
of the rated inhabitants* of the parish (to the poor of which 
the moiety of the penalty was directed by stat. 5 Ann. c. 14. 
to be applied) was disallowed ; the interference of the legis- 
lature was again deemed necessary, and it was enacted by 
stat. 2 G. 3. c. 19. s. 5. “ that any person might sue for and 
recover the whole of the penalty for liis own use by action 
of debt, or on the case, to be brouglit within six months^, 
i. e. lunar months, after the offence committed, in any of his 
Majesty’s courts of record at Westminster, and that the 
plaintiff, if he recovered, should have double costs, and that 
no part of the penalty should be paid or applied to the use 
of the poor of the parish wherein the offence was committed.** 
It is to be observed, that this statute gives the whole penalty^ 
to the informer, and not merely the other half, in addition to 
the one half, which was recoverable by him in an action of 
debt under stat. 8 G. 1. c. 19. 


u See post. n.(i3). ♦ 

X Sec fortmau v.Okc<len, Say, R. 179. 
y S.C. 
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\Y^ Of the Statutes relating to the Destruction of the 
Game at improper Seasons of the Year — StaU 

3 G. 3. €. 19.— 13 G. 3. c. 55 39 G. 3. c. 34, 

— Declaration — Evidence. 

** Persons taking, killing, destroying, carrying, selling, 
buying*, or having in their possession or use, any partridge 
witliiii tlie kingdom of Great Britain, between the first day 
of Fcbruaiy and the first day of September^ ; or any phea- 
sant between the first day of February and the first day of 
October*, excepting pheasants taken in the season allowed, 
and kept in a mew or breeding place, are subject to a penalty 
of bL for every bird.” 

By stat. 13 G. 3. c. 55. a similar provision is made for the 
preservation of black ganie between the j.ptb^,pf December 
and the 20th of August, and red game betwWn the 10th of 
December mid the 12th of August; but the penalty imposed 
on persons oil ending against this last-mentioned statute is, 
for tlie first offence, a sum not exceeding 20/. nor less than 
10/. and for every subsequent offence, a sum not exceeding 
30/. nor less than 20/. recoverable by action of debt, at the 
suit of any person, in any of the King’s courts of record at 
Westminster, or great sessions in Wales; the action to be 
coinmeuced within six calendar months after the act com- 
mitted, to which defendant may plead the general issue, and 
give the special matter in evidence. It is provided further, 
by this statute**, that if the plaintiff be nonsuited or discon- 
tinue, or if there be a verdict for defendant, or judgment 
against plaintiff on demurrer, the defendant shall be entitled 
to treble costs. 


Declaration, 

In an action on the statutes for the preservation of the 
game, it is usually stated in the declamtion, that the de- 
fendant, six months next before the commencement of the 
action (12), kept a gun, or snare. See. as the case may 

' z Stat. 39 G. 3. c. 34.' a. 3. b $. 13 . 

a Stat. 2 G. 3 . G. 19. s. ]. 


(12) It is usual, but not necessary, to allege, that the action was 
commenced within the limited time; it must, however, be proved 
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be, for the destruction of the game, the defendant not 
being a person qualified by the laws of the realm (13) 
so to do contrary to the form of the statute (14), where- 


at the trial to have been so commenced. If the time has lapsed, 
the defendant may take advantage of it on the plea of ni/ debei,^ It 
will be proper to remark, that by stat. 26 G. 2. c. 2. the action 
must be commenced before the end of the second term after the 
otfence committed ; and by stat. 2 G.3. c. Ip. s. 5. within six months 
(by which must be understood lunar months). In Lee v. Clarke *, 
it was objected, on error after verdict, 1st, that the declaration al- 
leged the action to have been commenced within six calendar months 
instead of lunar months; and 2dly, that it was not averred tliat the 
action was commenced within two terms, as well as within^ six 
months. In support of this objection, it was contended, that though 
the last statute ^2 G. 3. c. ,1p.) says within six. months, yet that 
would not in extend the time given by the former statute, 

so that the latter dmy bpemted as a repeal pro tantOt and both sta- 
tutes were still in force, and must be taken to have limited the ac- 
tion to be commenced within six months, provided it did not extend 
beyond two terms ; that the words in stat. 2 G. 3., c. ip. iv’ere nega- 
tive words, and not W’ords of extension. But the court over-ruled 
the objections, observing that the allegations were not material, and 
that the court could not presume, that the fact was not proved to 
have happeriecl within the time prescribed bylaw for thecommciiccn 
ment of the action. 

(13) It is not necessary in aettons to negative the ^alihcations^ 
Specially. Bluet q. t. v. Tweeds, Comyn’s 11. 522. The modern 
practice is in Conformity to this decision, against the authority of 
which, however, Foster, J. in II. v. Jarvis, inclined. See 1 East’s 
R. 647. n. A different rule holds in the case of convictions on this 
statute, for there the qualification must be specifically negatived. 
R. V. Jarvis, H. 30 G.2. B. R. cited by Kenyon, C. J. from Dun- 
ning’s note in 1 East, 643. R. v. Earnshaw, £. 52 G. 3. 1 sEast, 466. 

(14) Where an action is founded on a statute, it is necessary in 
some maimer to shew that the offence on which the party proceeds, 
is an offence against the statute; and if it be not shewn, it will be 
error after verdict. Lee v. Clarke, 2 East’s R. 333. In proceed- 
ings o^ the stat. .5 Ann. c. 14. it is to be observed, that that statute 
alone creates the offence and gives the penalty. This statute was 
originally a temporary law, but before it expired, it was made per- 
petual (by atati & Ann. c, 25. ) Consequently, in such case, 
allegation that the dii^^ndant committed the offence contraiy to 
the form'of "the statute is proper. Adjudged on motion in arresi 
of judgment, E. of Clanricarde v. Stokes, 7 East, 516. 


. * 2 333. 
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by and by force of the statute (15), an action hath ac- 
crued, &c. 

In an action on stat. 5 Ann. c. 14. for keeping and using ' 
a dog to kill game, it must be stated in the declaration what 
sort of dog it was®. 

In an action on the stat. 9 Ann. c. 25. for exposing a hare 
to sale it is sufficient to allege, that the defendant, not being 
a person qualified in his own right to kill game**, nor being 
entitled thereto under a person so qualified, had a hare in 
his possession; for, by s. 2. if a hare be found in the posses- 
sion of such person, it shall be deemed an exposing to sale. 
But see Warneford v. Kendall, ante n, (11 > as to the circum- 
stances under which possession of game shall not be deemed 
an oficncc against this statute. 

A joint action may be maintained against several defend- 
ants®, e. g. for keeping a lurcher to kill and destroy the game, 
and although the jury find a verdict for the plaintiff as to 
some of the defendants only, the plaintiff’ will be entitled to 
recover the penalty; for the action is founded on a tort, and 
not on a contract. 


Evidence. 

The plaintiff must prove that the defendant committed 
the act constituting the offence, and that the action was 
brought within the limited time^ It is not necessary for 
the plaintiff' to give negative evidence of the want of the 
qualification in the defendant®; for the proof of the fact 

c Reason v. Lisle, Comyii's R. 576 t See ante, p. 843 . 

d Jones q. t. V. Bishop, Say. R. 64. g Adm. iu R. v. Stone, 1 Bast, 639. 

e Hardyman v. Wbitaher, 3 .Bast, 

573. 11. % 


(15) Formerly, I believe, it was usual to say, whereby and by 
force of the statutes;” but, in the case of E. of Clanricarde v. 
Stokes, 7 East, 516. the court were of opinion, that upon a sup- 
position that it was necessary that the count should refer to the 
statute^ giving the remedy, for which it was admitted no express 
authority could be found, yet they thought, that in the case be- 
fore the court, the stat. 2 G.^. c.. 19 , alone^.g^ye the remedy, with- 
out reference either to the stat. 8 G. 1 . or the staU 26 G. 2 - inas- 
much as it gave the whole pjpalty to the" informer, and 'not merely 
the other half in addition to the one half given by the stat. "8 G. 1 « 
and consequently, that the declaration^yoncluding by reason wjiere^ 
of, and by force of the statuie^ was con^'ct. ^ 
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having been committed by tlie defendant is sulhcieiit td 
throw the onus upon him, of proving 'that he was qualified 

In convictions on the game laws, a difterent rulehotds, and 
some, though slight, evidence of the want of qualification is 
required** to be given by the prosecutor; but the'^bett^k opi- 
nion seems to be, that the prosecutor ought not to requir^ 
to give such evidence; however, in R. v. Stone, 1 East^dSP. 
the Court of King’s* Bench were equally divided on this, 
point, Kenyon, C. J. "and Grose, J. being of opinion, that the ’ 
prosecutor ought to give such evidence, Lawrence, J. and* 
Le Blanc, J. contra^ 

During the period' when part of the penalty was given to 
the poor of the parish*, the name of the parish was matter of 
substance; but since the makhig the stat. 2G. 3. c. 19. which 
gives the vvhole penalty to the informer, the name of the pa-, 
rish, stated in the declaration, is considered merely as a venue, 
and the plaintiff may prove the defendant guilty in any other 
parish within the coifiity. 


V. Of the Dvlies made payable in respect of killing 

Game* 

By stat 48 G. S. c. 65. enti Jed Winter alia ) an act for re-» 
pealing the duties on gante certificates, and granting new 
duties to be placed under the management of the commis-* 
sioners pf taxes, ** Every person using any dog, gun, netj^ 
or other engine, for the purpose of taking or killing gamp, 
or any woodcock, snipe, quait|^or landrail, or any conies in 
G. B.; if such person be a servant to a person charged in 
respect of such servant by this act, and shall use ^ny dog, 
&c. for any of the before-mentioned purposes, upon a manor 
vor royalty in England, Wales, or Berwick-on-Tweed, or 
l^cotland, by virtue of a deputation or appointment duly re- 
gistered or entered as gamekeeper, is charged with the anniq^. 
sum of \h 1^. (l(j) and if not a servant for whom the 

h Per Chambre, 1 Bds; & Pal, 3(17. isoo. per Kenyon, C. J. 0 

i Clerk v. Taylor, Hei'tford Sum. Ass. C. sis. i 

(J6) Four .hilUngs tiH^ddcd by stat. ^2 Geo, 3. e. 93, 
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cn^jervants shall be charged, the annual sum of 3/. 3s. (17); i 
an^ every other person using any dog, &c. for any of the 
purposes before-mentioned, is chargeable with the annual; 
sum of 3h 3s. with two exceptions only; 1. the taking 
woodcocks and snipes, with nets and springes; and 2. the 
taking or destroying conies in warrens, or in any inclosed 
ground, or by any person inland in his occupation, either 
by himself or by his direction.” These duties are to be paid 
to the collector of assessed taxes, for the place where party 
resides; and the collector is authorized to give a receipt, 
and to demand \s. of the party for the same, over and above 
the duty, as a compensation for his trouble. The receipt 
being delivered to the clerk of the commissioners of the 
district, he will exchange it for a certificate, gratis. Game- 
keepers, in whose behalf a receipt and certificate have been 
obtained by their masters, are noffi^'equired to obtain a cer- 
tificate for themselves; but. it is piwided that the certifi- 
cate shall be void upon the revocaff^on of the deputation, 
but the same niaj" be renewed, for the remainder of the year, 
in behalf of the new gamekeeper, '{’he same statute pro- 
vides that unqualified persons shall not bo protected bj the 
certificate; and that the protection of gamekeeper’s n-rt id- 
eates shall not extend beyond the limits of tlic manor for 
which they are appointed. The following persons may de- 
mand the production of certificate, and permission to read or 
take a copy of it, viz. the assessor or collector of the parish 
where the party is using dog, &c.; commissioners of asscssofl 
taxes for the county, riding, division or place; lord, lady, 
or gamekeeper of the manor; inspector of taxes for the. 
district; any person duly assessed to these duties for kill- 
ing game; and, lastly, the owner, landlord, lessee, or occu- 
pier of the land. If certificate is*.not produced, then the 
party who has made the demand, may require the person 
using the dog, gun, &c. under a penalty of ^Ol. to declare 
bis clu'istian and surname, and place of residence, and parish 
or place in which he has been assessed; lastly, persons who 
' use dogs, guns, &c. without having obtained certificate, are 
to pay the duty of 3l. 3s. by way of surcharge, and a penalty 
of 20/. By stat. 52 G. 3. c. 93. Sched. (L.) XIII. The pe- 
^^nalties are lecoverable before any two or more commissioners 
aft'airs of taxes, whft shall give jmlgiment for the pe- 
xr'iSity; or for such part thereof as the commissioners shall 
thinlt proper to mitigate, not being less than one moiety. 


' Ten shillings and sixpence added to this and the following 

by stat. 52 Geo. 3. c. Q3. 
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. By stat. 64 Geo. 3. (27 July, 1914.) The (Juried 

penalties contained in the schedule of the 62 Geo. 3. c. 93. 
lielating ta persons aiding or assisting or intending to aid or 
assist in the taking or killing of any game, or any woodcock, 
snipe, quail, landrail, or coney, shall, after tlie passing of this" 
act, severally cease and determine; provided that the act of 
aiding and assisting as aforesaid, and in the said act pien- 
tioned, shall be dene in the company or presence and for the 
Ose oMinother person who shall duly have obtained a certifi- 
cate in his own ^^prding to the directions of tlie said 
act, and ’^ho certificate then 

and there his or other engine, for the 

taking or killing and who shall not act 

therein by App 
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5^16 w;rvice of every such writ, &c. shall be void, and the 
||ei^n or persons so serving or executing the same shall be 
|s 'liable to the suit of the party grieved, and to answer da- 
|h%es to him tor doing thereof, as if lie or they had done the 
lajtiewithputany writ, process, &c.” 

•| Trespass for false Imprisonment nfay be maintaiqed against 
me sheriff for* an arrest made by his bailiff aftcy the retuny 
|by of the writ'. 

C So against commissioners of bankrupt*, wlto commit a>per> 
wn suspected tp- detain effects of the biyikrupt for not at- 
llsnding on the Jint summons; for t^ statute* directs, 1 st, 
a summons to the party ( 4 ) ; ^iy, o'y his d:fault or tteglect, 
awaifjpit to bring him before the com^^oners in custody 
in order to beexamineil (a), or els.e %^ond summons, at . 
their discretion; .‘Idly, if when brougWWi custody he re- 
fuses to be examined, or upon a second summons refuses to 
txnne (o’), then, and not before, the comitiissioners have powey 
to commit. 

r Parrot v, Mumford^ 3 Eep- N. P. C. i» l^atlye v. Gre»ley, 8 East, 319. 

585. Prioi’, C. j. t 1 Jac.'i. c. 15. i* 10, 


the plaintiff upon a Siinclayi by virtue of a warrant from ajusticcof 
this peace, for gelthij** a bastard child. An action ifbr false iajpnson- 
having been brought, Adain$, Baron, held, that plaintiff wast 
jeiititled to recover. 


(4) It is not necessary, uponr the summons, to tender the witness 
tbtt expenses of his journey beforehand; though if lie be^in fact 
wl.tliout the uieans pf taking the journey, it iivay be an excuse for 
liot bbeving the summons; it lies, hovyevfcr, on the party so aum-v 
hjiiAuad having a lawful excu.se for not attending, to prqve, the fact, 
iS’,un acti<d||£trespass and false imprisofiment brought by him for 
siicli hrres^lPfeattye v. Gresley, 8 East, 3 ly. 

($) The warrant for the arrest of the witness, in order to exantihe 
hhn$ nitty issue allter his disobedience to the firbt summons. The 
pr^pticty of granting fhe warrant of commitihent being an act of 
d[il^*retioii, must he deterpiincd upon by the commissioners acting 
at the fime; and their prdei^ tp their officer, to make out 
^arrant, must 1^ taken to include their direction as to the 
Ss to whom itm% be direc^d; but the iiiere act of signing 
fies of the commissipnen$ to ihe warrant, may be done by 
'feparateltf.^.C, . ; 

The general practice has been to issue a second sninmons 
ffi^e neglect of the first, before the warrant of commitment; but 
kdoes not require a secon<I siiiniiions. It is in the disjunc*; 
file first *btanch is complete, and the next udiy well be taken 
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When a court has jurisdiction of the cause", and proceeds 
inverso ordhie^ or erroneously, an action does not lie against 
the party who sues, or the ollicer or minister of the court 
wlio executes the precept or process of the court; but when 
the court has not jurisdiction of the cause, the whole pro- 
ceeding being coram non judice, an action will lie against 
tlieni, without any.<v to the pre(‘ept or process (7). 

Hence, wheijjc^K'n ^h^bJ^d had been arrested by pro- 
cess out of the purpose of satisfying a 

judgment in a cause, of which 

the it was holden, 

that jnv would lie against the 

pa v iio directed i\ut execution of 
the y ho executed tlic same. 

In the illegal on the face of it for an ex- 

cess of juri^^i|gi|g%lt^c magistrate, trespass is maintainable 
against tlie inagistratt', althougli the conviction 

has not been ciu>>^hf‘d>'. 

If a justice of the })eace make a warrant to a constable to 
bring A.'IJ. befoixi him, for a matter of which ho has a ge- 
lUTal cognisance, though the J. P. had no foundation in fact 
f(;r granting such a warrant, or though the warrant itself be 
defective in point of form, yet the constable may justify 
under it; but if tluj J. P. make a warrant to take up A. B. 
to answer in a plea of debt, a constable cannot justify under 
sucli a warrant, because the justice has not any jurisdicliou 
of debts*. 

u Second resolution, Af arshalsea case, y Groomc v. Forrester, B. R. Trin. 

10Ufi». 7G.'a. ’ r>6Cco. 3. 

X Marslialsca case, lo Rep. Us. b. 2 ShcrgolJ v. Holloway, Str. lo02* 


to mean, that If a party, after having once before been summoned, 
and appearing, or having lawful impediment for not appearing, be 
summoned again, and do not appear, &c. having no lawful impe- 
diment, he may be committed, as well as if he neglect to appear 
on the first summons, having no lawful impediment. Per curium, 
in Baltye v. Gresley, 8 East, 3^i6. 

(7) This principle has been recognised in several cases. See. 
Nichols V. Walker, Cro. Car.^395. Hill v. Bateman, Str. 7\U 
Shevgold V. Holloway, Str. 100^. Sessions Cases, vo\. ‘i. p. 100* 
C. Perkin v. Proctor, ^ WiU, 3^4. and biuce in Browu v, 
Cpiuptou, b T. l\* 4-24. 
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II. Statutes relating to the Aetion of false Lnprit on- 
nient^ 21 Jac, 1 . c. 12. — 24 G, 2 . c. 44 . 

Stat. 21. Jffc. l. r. 12.— By stul. 21 J:ic. 1. c. 12. s. 5. it is 
enacted,"^ if any action, bill, piaint, or puit, ibr false iinpri- 
soninent, shall be brought against any J. P., mayor, or bai- 
liff of city, or town corporate, heauboroiigh, portre.vc, con- 
stable, tithing-man, churchwarden, o; overseer of the poor, 
and their deputies, or any oilier, (v ho in their aid, or by 
their connnandinent, shall do any thing concerning ‘their of- 
lice) concerning any thing by them ione l:y virtue of tlieir 
oflicc,. such action, bill, &c. shall b^iak^within tlic county 
where the trespass was committed^^^J'^ I'hc above-men- 
tioned persons may plead the gciieral i^sne, and give the 
special luntter in evidence.’* 3. “ If u'pou the trial, the 
plaintiff shall not prove that the trespass w^as cominiLted 
within the county wherein the action, &c. is laid, then the 
jury sliall find the defendant, without respect to the plain- 
tiff’s evidence, not giulttf.'* 4. “ If the verdict shall pass 
with defendant, or jilainlifl* become nonsuit, or suffer any 
discontinuance, defendant shall have double costs/’ 

N. 'riie oflicer or person acting in aid, in order to entitle 
liiniself to double costs, must obtain a certificate from the 
judge, th;it, at the time of the trespass, he was a mayor, 
constable, (kc, and in ihe execution of his oliice, or that lie 
was acting in aid of mayor, constable, But it is nut 

necessary that this certificate should be granted at the triaP. 

'Phe jirovisions of the preceding statute having been found 
vt rv salutary, they have, by a late statute (42 G. 3. c. So. 
s. 0’.), been extended to all persons holding a public empiuv- 
inent, or any office, station, or capacity, civil or military, 
eitlu r ill oi^ out of this kingdom, and who, by virtue of such 
employment, have power to commit persons to safe custody ; 
provided, that where any action shall be brought against 
such persc:)ns in this kingdom, for any thing done out of this 
kingdom, the plaintiff may lay the act \o liave been done 
ill Westminster, or in any county wliere the defendant shall 
reside. 

By stat. 24 G. 2. c. 44. s. 1. “ No writ shall be sued out 
against, nor any copy of any process at the suit of a subject, 
shall be served on, "any 3. P., for any thing by him done in 
the execution ol V\is oVhcc, until notice in wnving oi such 


SL Anyn. Q Vfutr, 45. 


h H:n|u'r x Cair, 7 T. 11. 140. 
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intenclfd writ or process shall have been delivered to him, of 
left at the usual place of his abode, by the attorney or agent 
for the party who intends to sue, at least one calendar month 
before the suing out or serving the same, in which notice 
shall be clearly and explicitly contained the cause of ac-» 
tion (8); on the back of which notice shall be indorsed the 
‘name of such attorney, with the place of his abode (9), who 


(8) Two this clause before an action can 

be brought that the plaintiif shall give 

notice intends to sue out; the other, 

that such the cause of action. This form, 

prescrih^^^^^^^^^^^he religiously adhered to, as will 

which, after reciting the cause 
of would cause an action to be 

coinrnciit^ed^llli^ra^^^^ut ; such notice was lioldeii insufheient, 
Ixjcause it duflnl^l^l^any writ or process. Lovelace v. Curry, 
7 T. K. ()31. It is ifot hcccssary, however, that th(j /am oj^ ac- 
tion should be stated in the notice^ ; but the plaintiif havhig given 
iiotiee of one form of action cannot declare in another: 

Plaiiiti‘ff gave notice of an action on the case for lalse imprison* 
inent, and afterwards brought an action oi‘ trespass and false im- 
j>risomnent, Yates, J, lield the notice insulTieient, as tending to 
tnislead the J, P. v^ho might know that an action on the case was 
improper, and such whereon the plaintiff might be nonsuited, and 
neglect to tender amends. Strickland v. Wanl, Wiiicbesler Sum. 
Ass. 1767> reported in a note to Lovelace v, Curiy', 7 T. 11. t)3l. 

Where the subject matter is within the jurisdiction of the nuigis* 
tnite, and he intends to act as a magistrate at the time, however 
mistaken he uiwy be, be is still within the protection of tlie statute. 
Hence, where one magistrate committed the mother of a bastard tp 
custody for not ti Hating, it was boldeu that such magistrate was 
entitled to the notice prescribed by this stutule, before an action 
for fabc imprisonment was brought’ against him, although the stat, 
18 Eliz. c. 3. s, 2. only gives jurisdiction in such matters to two 
justices of the peace. ’ Weller v. Toke, 9 East, 3l>4. 

(9) A notice written by the attorney, and signed by him thtis : 
“ Given under my luiiid, at Durham,’ * was holden insufficient, be* 
cause it did not expressly, state that Durham was the place of at- 
torney’s residence. Taylor v. Fenwick, JM[^ 93 Geo. 3. 15. R. cited 
by Lawrence, J. in Lovelace v. Curry, 7 T. R. 635. But a notice, 
indorsed with the name of the plaintiff’s attorney, with the addi- 
tion of the words “ of Birmingham,” has been hoUlen sufficiently 
descriptive of the attorney’s place of residence. Osborn v. Gou«h, 
3 Bos. 8c Pul. 551. 


* Sabin v. De Burgh, o Carop. N. P.C. i^Cu 
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shall be entitled to the fee of ^20^. for preparing and serving 
7«uch notice.” And by s. 2. “ It shall be lawful for such 
' J* P,, at any time within one calendar month after such 
notice given, to tender amends to the party complaining, or 
to his attorney, and in case the same is not accepted, to 
plead such tender in bar to any action grounded on such writ 
or process, together with the plea of not guilty, and any 
other plea. With leave of the court; and if upon issue joined 
the jury find the amends so tendered to have been suflicient, 
they sliall give a verdict for the defendant ; arid in such case, 
or in case the plaintitt* become nonsuit, or discontinue. his 
action, or judgment be given for such defendant upon de- 
murrer, such J. P. shall be entitled to the like costs as if he 
had pleaded the general issue only ;^nd if the jury find that 
no amends were tendered, or thatlj^c same were not suffi- 
cient, and also against the defendant on st^ch other pica, they 
shall give a verdict for the plaintiff, and such diiinageR as 
they think proper, wdiich he shall recover, together with his 
costs,” And by s. 3. “ No such plaintiff shall recover any 
verdict against such J. P. where the action is grounded on 
any act of tlie defendant, as J. P., unless it is provccl upon 
the trial that such notice was given ; but in default thereof, 
such J, P. shall recover a verdict and costs.” And by s. 4, 
In case such J. P. neglect to tender any amends, or have 
tendered insulfic.ient amends before the action brought^ he 
may, by leave of the court where such action depends, at 
any time before issue joined, pay into l ourt such sum as he 
shall sec fit; whereupon such proceedings shall be had as 
in other actions where the defendUnt is allowed to pay 
money into court” And by s. 5. “ No evidence shall be 
given by the plaintiff, on the trial of any such action, of any 
cause of action, except such as is contained in the notice.” 
And by s. 0\ “ No action (10) shall be brought against any 


(10) This section does not extend to actions of assumpsit. 
Hence, where un action for money had and received was brought 
jlgainst an oflicer, wIiq had levied nioncy on a conviction hy a J. P., 
the conviction having been quashed, it was lioUlen, that a deiiuttMi 
of the copy of the wiirrant was not necessary. Feltliain v. Terry 
E. 13 Cr, 3. li. R, Whether the term “ action” extended to re- 
plevin or not, seet )|9 formerly to have been a vexata (fuastio. In 
Pearson v. Roberts anrf another, Willes, ()(j8. it was holden to ex- 
ten^, to actions of replevin to recover damages |* : but Whiles, C. J. 

* Btilh N. P. 24. 

Q. Whether there he aay mode of proceeding, by action of replevin, to 
recover damages, as contradisiinguisbrit froin proceedings lo have the 
., 9 |[atn. See § Cast, 29j9. 
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constable, Iica(lborou,i<li, <ir other otlicer (1 1), or ao-ahist any 
person acting by his order and in his aid, for any thing done 
in obedience (l*i) to any warrant under the hand or seal of 


in delivering the opinion of the court, took a distinction between a 
replevin by in the sheriff’s court, for the recovery of the 

goods, and replevin by way of action, to recover damages, admit- 
ting that the former could not be considered as an action within the 
meaning of the statut€ip^\‘'jK^^ilward v. Caffin, •a Bl. R. 1330, it 
was holdeii, to which the statute 

had nevcr^g&MjHpl^^T^^^l^jl^^n the last cited case. Lord Ken- 
yon , in Harper v. CaiT, 7 K. 

"i/O. examination of the case of 

]VJilward*>v;^^g^M!'(^^M@|^'^y^^decified on the form of the 
action, this statute did not extend ; 

liad it -1 jfxK'onld have thought that tla; 

act did and ctTtainly converiieiice requires 

that it should !s iu the phnntiiF’s ))ow«^r to evade the 
provisions of adopting a particular mode of proceeding, 

which depends on his own choice. Perhaps, howe ver, it mav be 
sliewn on csnmlnalion, that this case was rightly decided, vvliatever 
douhts may have been <*onceriiing it,” Such was the opinion of 
r..or(l Kenyon ; but the que.'tioii to wdiicli it relates is now com- 
jiletely at rest: for, in Fletcher v. U'ilkins, (> East, (> 83 . it was ex- 
prc\-.bly tieterminod, that replevin was not an action within the 
meaning of this statul(>; Lord Ellcnhorough, C. J. (who delivered 
the judgment of the court) observing, that the reason assigned by 
f^ord Kenyon, alf iucourntient}, laid undoubtedly great weight; 
but, on the other hand, it ajipeared to the court, that the iucou- 
yeiiienee of depriving the subject of his remedy by replevin was 
lull as great; lor it might happen, that no damages which a jury 
was properly anihorized to give, could compensate for , the loss of 
a particular eljattel, which the owner might be for ever deprived ol*, 
if he could not sue replevin. 

(1 1) Cluirchwardens*, and overseers of the poorf, acting under 
a 'magistrate s warrant ol distre.'<s for a poor’s rate, are within the 
meaning of the words “ other officer” in tliis stalute, ami conse- 
quently entitled to the protection which it affords, when sued in 
those actions to which the statute extends, e, g, trespass, &o., but 
^eciis when sued in replevin, that being a proceeding not within 
tlie statute. See the preceding note. 

(i\i) The officer must prove that lie acted in obedience to the 
warrant, and where the J. P. cannot be liable, the officer is not 
entitled to the protection of the statute. Monev v. Leach, 3 Burr. 
l7bU. Bell v. Oakley, <2 & S. 259- But if the officer act in 

obedience to the warrant it is immaterial whether the warrant be 

* Harper v. Carr, 7 T. R. 271. 

t Cutting V. Jackboii, E, 3 G. 3, B. R. Bull. N. P. 24 . 
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any J. P. Mntil demand has been made or left at the usual 
place of his abode, by the party intending to bring such 
action, or by his attonu^y, in writing (i:3), signed by tlie 
party (14) demanding the same, of the pe rusal and copy of 
such warrant, and the same has been refused or neglected 
for six days after such demand ; and in case, after such de- 
mand and compliance tiu^revvith, any action he brought 
against such constable, ^c. tor any such cause as aforesaid, 
without making the J. P. who s'‘giie<l or sealed the sai<l war- 
rant, defendant, on producing and jnoving such warrant at 
the trial, the jury shall give tlieir v, ^rdict for tlie defendant, 
notwithstanding any defect of jurisdiction in such J. P. ; 
and if such action be brought join\^r against such J. P, and 
such constable, &.c. then, on proof|^pnch warrant, the jury 
shall find for such constable, ike. notwithstanding; such de- 
fect of jurisdiction; and if the verdict be given against the 
J. P.,* the plaintifl' shall recover his costs against him, to be 
taxed in such manner as to include the costs which the plain- 
tiff is liable to pay to the defendant for whom such verdict is 
found as aforesaid.’* 

S, 7. — Where plaintiff in any siudi action against any 
J. P, obtains a verdict, he shall be entitled to double costs, if 
the judge (before whom the cause is tried) in open court will 
certify, on the back of the record, that the injury for wliich 
such action was brought wixa wilfully and maliciously coiu- 
initted.’* 

S. 8. — No action shall be brought against any J. J\ 
for any thing done in the execution of his office, or against 
any constable, &c* acting as aforesaid, (15) ur.lcss coin- 

legal or not. If the warrant direct the officer to seize stolen 
goods,” and he seizes goods which fall within tlie dv.bcri[>tion con- 
tained in the warrant in other vespitcts, althougli they turn out not 
to be stolen, he is still under the protection of the statute. Price 
V. Messenger, 2 Bos. & Pul. 158. 

• (13) A duplicate original of demand is sufficient evidence. Jory 
V. Orchard, 2 Bos. & Pul. 3<). 

(14) Demand, signed by attorney, is witliin the mcatiing of tlui* 
section, lb. per Buller, J. 

(15) “ Acting as aforesaid,” that is, under the warriint of a 
magistrate. If, therefore, a constable acts without a warrant, this 
statute does not apply, and the action against such constable may 
be brought after the expiration of six calciKlar months, and at any 
time within the period allowed by the statute of limitations, 
21 Jac. l.,c. l6. Postlethwaite v. Gibson, Middx, sittings after 
M. T- 41 G, 3. Kenyon, C. J. M8S, uud 3 Esp. 22(5. S. C. 
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nienced within six calendar -months after the act commit- 
ted (i/i);* 

For the further jirotecfion of magistrates it is cnactec^ by' 
ptat- 43 O. ;j. c. I 'Jl. thill ill all actions brought against any 
J. P,, on account of any roitmctintf made, by virtue of any 
act of parliament, l>y reason of any thing* done, or coih- 
iiiaiided to be dc ^ Ky such J. P., for the levying of any 
peiiidty, parly, ov for or about the carry- 
ing such in case such conviction shall 

have keen iu such action, (besides the 
yaliic which .may have been 

levied thereof shall have. 

to recover any more Or 
grc. of two-pence, nor any costs 
c'i' alleged in the dcchira-! 

in the recovery sliuU he had, aud 

v'Jiich upon the rasa t;/?//y, that such acts 

were fiouo and without any reasonable and 

probable canse;^:-"' ^^^^ — x\nil fuither, that such plaint ill' 
shall Jiot be enttlied to recover against such justice any 
penalty w'hicli shall have been levied, nor any damages or 
costs, in case such justice sliall prove at tlie trial, that such 
pi^inlilf was guilty of liie olfonce whert'of he had been con- 
victed, or on account of which be had bt‘cn apj^rehended, 
or had otherwise suil’e.ed, and that he had vtndcrgone no 
greater punishment than was . assigned by law for such of- 
feiiee. 

This statute applies to tiiosc cases only where there has 
been a couvictiou^ 


, I II. Of the Pleadings, , 

" The general issue to an action for false imprisonment is, 
not guilty. ’ 

c Massey v. Jolinson, B. R. Tnii. 49 G. 3 ; 13 East, (>7. 


(fC) If a man he imprisoned by a \v$irrant of J. P. ori^tie lsl 
day otJariiiaryfiind kept in priKon till the Ist day of February, hp. 
niuy bring his action within siic months after t fie 1st of February,, 
for tlie wholn^^ is laue entire tre^pas?, Pickersgill v. Paluier,, Buij^“ 
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averment i|i their plea, because they u^cre punishable if they 
did not obey the proeci^s of thecouii, yet when the party, or 
las attorney, or a luere stranger, pleaded a justification under 
process of 'an inferior court of retun d, it was necessary for 
them to state, that the. cause of action arose w ithin the ju- 
risdiction of the court (20). Merely statin^ in the pica the 
declaration in the court below, which coiitaincrl an averment 
that the cause of action arose within the jurisdiction, is not 
sufficient, for such averment is not traversable*^. 3. Before 
the time of Charles the Second, it was necessary to s^t forth 
f he proceedings had in the inferior court at length (21); but 
now they may be set out shortly with a tali ter process inn est^; 
but if the party justify under a capias ad respondendum, a 

k Adiipy V. Vornoi), 3 Ler. Q43. land v. Veale, Coup. 19. Higg^ipaon 

1 Patrick v. Juliuson, s 403. Row> v. Marlin, 2 Mod. 197. 


find though he may justify under an erroneous process, 
appear that the process issued in a cause wherein the 
had j u risu iotion . ^ 

( 20 ) But it is not necessary to set forth the qaiise of uCtioygj.^ 
land V, Veale, Cowp, 13, recognized in Belk v, Brordbent, 

133. where the same doctrine was applied to a justificatio'’ 
mesne process issuing out of a superior court, and in which 
feiidunt merely stated, that the writ, uj)On wliich the plairf a 
been arrested, had been issued n[)o«i an affidavit to hold 
wiil'jout stating any cause of action for which the plaintiiV waj:re 
to be arrested. 

(21) There is an o^ifer dicjtwm in Morse v, James, VVilles, \ 

that the plaintiff’, or a mere' stranger, must sed forth the ptoceeu- 
hijgs at lengtii, and.it is llitTc said to have been cs'.abiishcd in 
Moravia v. Sloper.' ITpou an exainiu^on of that cbse, I cannot 
find that any siicli point was expresslyj[ecidcd in it. Tiic court, ^ 
indeed, in that ca.se were of opinion, that the party, having .set 
forth acapias, ought lo liave shewn u precedent summons, and that 
IVom the taliter proccssum est^ as there pleaded, a summous could 
not be presumed. U is worthy of remark, that Willes, C. J., 
speaking of Moravia v. Sloper> in Titley v, Eoxall*, says, we 
held, iii Movav'a v* Sloper, that taliter processum est would he $uf- 
■ficieni, if it did not appear (as it did in that case^ttiat tncre could 
not have been a precedent summons. ' So in J«Hfe n v. VV^amcr, 
Willes, 528. it was lioldeii that this mode of pi^King,, by taliter 
processum est, w^asgoqd, and the paciice is in coni^mity 

with it. Rowtahd v. Veale, CowjpWS. and 1 Wms.^Sauhcl. 92!^ 
n. (2j. ' ^ . . . - 


Willes, 690. 
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precedent summons ought to be set forth", or atlcast th’tf 
plea ought to be so framed, that the court may ihtend that 
a precedent summons had issued", for a capias without a 
summons is illegal. Where it is stated that the capias is- 
sued at the same court at which the plaint was levied, this 
intendment cannot be made*; but where it appears on the 
plea that the plaint was levied at one court, and the capias 
issued at a subsequent court, and this allegation is introduced 
by a ialiter processum cst^ there such intendment may be 
made^ 

In justifying a trespass under the process of a foreign 
court, it seems that the plea should be formed in analogy 
to similar justilications under the process of our infci'ior 
courts; but, at any rate, a plea which only states that tFie 
court abroad was governed by foreign laws, that tlie pro- 
perty seized was within its Jurisdiction, that certain legal 
f.'cccedings were according to such foreig?i laws, 

werc;t tin? , property in question, in such court having com- 
pvolw. jurisdiction in that helialf, et taHtcr proce.ssum, Ar. 
sh.alMie defendant was ordered, by the said <‘ourt having 
pcnaltlent authority in that behalf, k) seize the property, 
costs/, as being too general, and not giving the plaintiff 
filaiiit, wiicthcr the defendant justified us an officer of the 
victims or paHy to the cause, or of what nature the charge 
or Iijor by whom instituted, or what the order of seizure 
greaUvhether absolute or quousque^ &c. ^ 

tene^gularly, process ought to describe the party against 
'bill it is meant to be issued, and the arrest of one person 
luiinot be justified under a writ sued outagainsj; another. 

'J’o trespass for false imprisonment^ by A. B, the drfend- 
ant pleaded, that J. S. sued out a writ of latitat against the 
^lahd[ff\ A. B., therein called by the name of C. B. directed 
to the slierifi’ of L., and then set forth the \vrii, authorizing 
the sheriff to arrest C. B. &c.^ whoilirccted his warrant to the 
defendant, and tliereby commanded him to take the said A. B. 
therein called by the 7wme of C. B. &c., concluding with an 
ivermcnt, that the said A. B. and C. B., in the said writ and 
varl^ant mentioned, are one and the same person. Op general 
lemurrer, tfeolea was holden to be bad, Lord Ellenborougb^ 
\ J. 'obsfervil^l, that this case was exactly the same in.prin- 

i Marpole v. Basnet, WjtW, FreriiMin, reported in Say^ etui 

Sec Titley V. Foxal'l, Wittes, 3 Wils. s. nnd illui^trated DtiTn- 

Marpole Basnett, tibi si]r]p. lilur- ford, Willes, dj^. 
pby V. Fitzfferald, Wlltcs, 38.#. (a*) q' Collett v. Ld. Keith, 3 East, b6o. * . 
Tilley v. Foxall, Willes, 689. Adams r Shadgett v, Clipaon, s East, 339. 
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ciple as Colo w Hin^oni (> T. R. 234. (2-2). And La^vrence, 
said, in Cole v. Hiiidson, Lord Kenyon observedi tiiai there 
was pot any averment that the plaintirt was known as well by 
the one name .as, the other; neither was there any such aver- 
ment in tbis ca$e» 

A pcaceToflicer may justify an arrest in the day-time on 
a reasonable charge of fciionj without a warrant, although 
it sliould aftewards appiiai*; that a felony had not been 
cbmmitted.* So \vatch inert and beadles have authority 
at common la^v to arrest and detain in prison for examina- 
tion, persons walking in the streets at. niir/it^ whom there 
is reasonable ground^ to suspect of felony, although thefe 
is no proof of a felony having been committed**. But 
wlien a^ private person apprehends another on suspicion of 
felony, he does it Ht his perils and is liable to an action, unless 
be can establish in proof that the {^arty has lictualiy been 
guilty of a felony*. Proof Of mere suspicion will not baf the 
action, although it may be given in evidence in mitigation of 
damages^. And the plea Justifying an arrelt by a private 
person, on suspicion ot felony, must shew the circumstances, 
from whicli the court may judge, whether the suspicion were 
reasonable*. 

It is lawful for a private pei^on to do any thing to prevent 
the perpetration of a felony. Hence the imprisonment of a 
husband by a private person, to prevent him committing 
murder on his wife, is justifiable*. So if two persons are 

t Saintiel v. Payne, Doiijr. 35s. See Sittings liftei! H. T. si G» 3. coram 
also Caidk 391. 3 £sp. N. F. €., Heatii, J. MS. 
r» 40 . and 3 CaniB. N. P. C. 430; y S. 0. 
tt Lawrence v. Hrdger, 3 I4. z Mure Kaye, 4 faunt. 34. 

X Adams v. Modre, 0. p. Middlesex a Haudeock v. Baker, d, Bos. & Pul. 

2tio. 


(29) Jh that ca^ td trespass for taktf||g the goods of A. the 
defendant (an oficer) pleaded that he tooK them uiidet a distringiis 
agi^nst C. Bm m^aniDg the said A, B., to comt ^^n app'^rance, 
averring that A. B* and C. B. were the same pen^. N. A. B. 
had. rtot ilppeared in the original action; n- On demiurrer, the plea 
was holden to be bad t Lord (Ceiiyon^ C. oll^rving, that thin was 
distinguishable from Crawtbrd V. Satchwell, 191,8. where it was 
determined,, that the defendant might be tag|n in execution by 
vntM of aetf. wrong name; fittdhmri the porfy And 

appeared in the SHgtnal avtion^ and dene an avow that he xeae 
ened bp tfie right name. HJec Price v. Harwood, 3 C2aD^>. N.,.F; C. 
and ante, - t, ■ 

TOL. ri. 
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fighting, and there is, reason to fear, that one of thonr will be 
killed by the other, it is lawful to part them and imprison 
them, until their anger is cooled’’. 

A justice of the peace may commit a feme covert who is a 
material witness, upon a charge of felony brought before 
him, and who refuses to appear at the sessions to give evi- 
dence or to find sureties for hej; appearance*. 

In general where an affray takes place in the piosence of a 
constable'’, he may keep the parties hi custody until the affray 
is ovc;r, or he may carry tl\eni immediately before a magis- 
trate. 

If a plea of justification consist of two facts*, each of 
which would, when separately plcadcil, amount to a good 
defence, it will sufticiently supiiort the justification if one 
of these facts be found by the jury. Hence, where to an ac- 
tion for false imprisonment against a sheriff, he pleaded that, 
at the time when the trespass was committed, the defendant 
was sherifl’ of the county of S., and in that cliuracter was 
presiding at the election of knights of the shire to serve 
for the county in parliament; and because the plaiutitl as- 
saulted the defendant, and made a great noise and disturb- 
ance, and ob.structeal the defendant in the execution of his 
<luty, he ordered a constable to take the plaintilf into cus- 
tody and carry him before a J. P. ; and the jury found that 
the plaintiff, who was a freeholder, did not assault the 
defendant, but that all the other facts contained in the plea 
were proved: it was holder), that that part of the plea, 
which the jury had found, constituted ii good defence; for 
although tire sheriff had not any authority to commit, yet it 
was his duty to preserve order and decency in the county 
court. 


In an action for false imprisonment, if the defendant can 
take advantage of the sbUute of limitations, he must plead 
that he was not guilty within four years. 


If an action be brought for detaining plaintiff in prison ^ 

from to and defendant plead (as he may) 

as to part, wot ’jnihy within four years, plaintiff may reply, 
tliat it was one continued imprisonment, and so oust the W 
fendant of the benefit of the statute. 


h 0 Roll’s Abr. 5.59. . 1 . 

»: Ibiiiiiet V. VVntftoit, 3 M. & 1 ^. ], 

*\ Clliurchill t. Maltliftwa, Nutt, tic 
Hill, $^onu?rsrt. Simini. Ass. 1SO8, 
Bayley,,!. 


c Spilsbiiry ▼..Micklelhwaite, i Taun- 
ton’s K. 146. 

f CoVtuti 7 V. Apsley, Salk. 430. 
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Where a declaration for false imprisonment against A. an<l 
B. contained two counts®, to both of which the defendants 
pleaded notf:;uilty^ and justi^ed the first under mesne process^ 
A. as the plaintiff in that action, and B. as the bailiff, and tlie 
plaintitf, by a new assignment, admitting the arrest to be law- 
ful, replied that B., with the consent of .A -,, voluntarily re- 
leased him, and that they afterwards .imprisoned him for the 
time mentioned in the first count; the plaintiff having failed 
in proving the new assignment, by not shewing tlie consent 
of A. ; it was holden that he should not be permitted to prove 
the same trespass against B. under the other count. 

The plaintitf declared for an assault, battery, and impri- 
sonment, and liatfing proved a trifling imprisonment**, but not 
any battery, obtained a verdict, with one farthing damages. 
Sir James Mansfield, C. J. certified under stat. 43 Eliz. c. 6. 
An application was made to the court, that the plaintiff 
might have full costs, notwithstanding tlie certificate, ob the 
ground that every imprisonment included a battery, and con- 
sequently, that this case fell within the exception mentioned 
in the statute; but the court were clearly of opinion, that the 
plaintiff was deprived of his costs by the certificate; obser^^- 
ing, that it was absurd to contend that every imprisonment 
included a battery. It may Be remarked^ that Kenyon, C. J. 
had ruled otherwise in Oxley v. Flower and another, B. R. 
Middlesex Sittings, December 4tb, 1800, MSS. In an action 
for false imprisonnicnt, the jury, by the direction of the C. J., 
found a verdict for the plaintiff with Is. damages. Erskine, 
for the defendant, requested the C. J., to certify; but he re- 
fused, on the ground ^akeit by the counsel for the plaintiff in 
the preceding case, that every imprisonment included a bat- 
tciy, and consequently that this case fell Avitbin the exception 
immtioned in the statute. 

It might be inferred from the preceding case of Emmett v. 
I.yne, niat, if a battery were proved, tlie judge could not 
certify; but it has been solemnly decided, in Wiflin v. Kin- 
card, -2 New R. 471. that whether there be a proof of a battery 
or not, still the judge may certify, with respect to tlie inqui- 
fiOnment, and thereby deprive the plaintiff* of his costs. 

jj AtkiuHoii V. Watteson, sT. R. 17?. li F>minc«t r. Lyiic, j Bos. Pu!. 

N.R.255. 
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INSURANCE. 

I*, Of Insurance in general. 

II. Of Marine Insurance — The Policy — Different 
Kinds — Requisites — Rule of Construction. 
HI. What Persons may be insured— Who may be 
Insurers — What may be insured. 

IV. Of Losses^ 

1. By Perils of the Sea. 

2. By Capture^ and herein of the Effect of an 

Embargo on the Contract of Insurance. 

3. By Arrests^ 

4. By Barratry .! 
d. By Fire. 

V. Of total Losses and of AbandonmeuL 

V I . Of partial Losses. 

VI I. Of AdjustmenU 

VIH, .pf the Remedy by Action for Breach if the Cdn- 
tract of Insurance^ and herein of the Decla^ 
ration^— Pleadings — Consolidation Rule. 

IX. Of the several Grounds of Defence on which the 
Instirer may insist^ 

1. Alien Enemy. 

5. Illegal Voyage or illegal Commerce. 

^ ‘ 3. Misrepresentation. 

4. Breach of Warranty; 

fl. Time of sailing. 

1 2. Safety of a Ship at a ptp'iicular 

Elrpress Time. 

1 3. Tojdepart with ^jonvoy. 

(^4. Neutral Property. 

* rm« 7 .w deviate^ 

.t. P SeawQTthintss. 

b. ^•assurance. 

C Wager Policy^. 
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X. Evidence. 

XI. Return of Premium. 

XI I. Of Bottomry and Respondentia. 

XI II. Insurance upon Lives. 

XIV. Insurance against Fire. 


I. Of Insurance in general. 

Insurance is an agreement whereby one party, in con- 
sideration of a sum of money, either given or contracted for, 
undertakes to pay to the other party a certain sum of money 
upon the iiappening of some event A policy of insurance 
is the instrument in which the terms of this agreement are 
set forth. To this instrument the insurer having subscribed 
his name, and, in the case of marine insurances,, the sum which 
he undertakes to pay^ in case the contingency happens, is 
termed the insurer or undenvriter. The suhfi of money, re- 
ceived by the insurer as a consideration for hiS undertaking, 
is germed the premivmy and the party protected by the insurer 
ance the insured or assured. The subject matter of insur- 
ance is as various as the different species of property, and 
the different kinds of danger to which they may be exposed. 
In some cases, however, a contract of insurance rriay be void, 
as being against the policy of the common law ; in other 
cases, as being contrary to the express provisions of a sta- 
tuti (!)• • These are the only limits tq the subject of insur- 
ance. The following sections will be confined to an investi- 
gation of three species ofdnsumnce only: !• Marine insur- 
ance. 2. Insurance upon lives. 3. Insurance gainst losses 
by fire. ,, * ^ 


(!) The. interference of/ thq legislature has frequently been 
deemed necessary to provide against the mischiefs arising from in* 
surances calculated merely to excite and eiicoiirage a spirit of gaiii«i 
ing, and thereby *to subvert- th^ florals and ifnpair the industrious 
'habits of the people. ^See tbe stat. § Ann. c, 6. s. 57- whereby a 
penalty is imposed on persons setting up offices for making assur- 
ances on marriages, births, dhtis^enihgs, and service. See also stat* 
27 G. 3. c. 1, against fraudulent^insmanccs upon lottery tickets. 
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IL 0/ Marine Insurance — Hie Policy — Differenl 
Kinds — Requisites — Rule of Construction, 

Of Marine Insurance . — Marine insurances are made for 
the protection of persons having an interest in ships, or goods 
on board, from the loss or damage vyhicU may happen to 
them during a certain voyage, or a fixed period of time*. 

Insumnce on ships and merchandize greatly conduces to 
the advancement of trade and navigation, and the extension 
of commerce, by dividing a risk which might be ruinous, 
and enabling parties to undertake larger adventures than it 
would otherwise be prudent for them to undertake. 

The nature of this contract is a contract of indemnity**, 
and this principle ought always to be kept in view in consi- 
<lering (jiiestions relative to insurance. 

The Policy , — The policy of insurance, which has been de- 
fined to be the instrument in which the terms of the agree- 
inent are set forth, is generally printed, with a few terms 
superadded in writing, caleulated either to control and con- 
fine, or to enlarge and extend, the jfndnted language, and 
thereby to fender it subservient to the intention of the parties 
in the particular contract. I’he form of the policy is at this 
day nearly the same as that anciently used iimong mer- 
chants (2); every policy still referring to those made iu Lom- 
bard-street, where the Kalians (w^ho introduced them into 
England), used to meet at a house called the Pawn-house, or 
Lombard, for transacting business, before the building the 
Royal I'jxchange. The instrument is inaccurate and ungram- 
matical, but having acquired a sense from judicial decision 
and the usage (3) of trade, it may be safer to^ adhere to Ae 

A Marsh. 2. borongh in Bainbridge v. Nelson, 

b Godsnll V. Boldcro, B. R. M. 38 G. 3. 10 East, 344. 

9 East, 81 . recognised by LU. Elies- 


(2) Seethe form of policy of insurance used in London on ship 

or goods ill the appendix to Mr. Park’s valuable treatise. See the 
Scotch form, in Millards Elements of the Law relating. to Insurances, 
Bvoi 1787. p. 30. . 

(3 ) How far th^ words of this written instrument ought to be 
controlled, or any words supplied from the usage of .mercliants, is 
a question which deserves great cousideiation> us it may aifect m 
main prirtciple in the law of evidence. 
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old form than to 'substitute another, though more correct. 
It is a simple contract^ by which the heir is not bound, 
although the word “ heirs** is erroneously used in the present 
form of the policy. 'I'he parties are bound by the contents 
of the instrument, and will not be permitted to give parol 
evidence contradicting' or restraining*^ the express terms 
thereof (<t). 

Different Kinds of Policies' arc of four different 

kinds: 1. An interest policy. A wager policy. 3. An 
open policy. 4. A valued policy. 

1. An interest policy is, where the assured has a real, sub- 
stantial, assignable interest in the thing insured*. 

2. A washer policy is an insurance foimded on an imaginary 
risk, where the insured has not any iyterest in the thing in- 
sured, and couseciuently cannot sustain any iiyury by the 
happening of the event insured against. 

3. An open poliqy is, where the value of the thing insured 
is not inserted in the policy, and must therefore be proved at 
the trial, if a loss happens. 

4. A valned policy is where the value of the thing insured 
has been settled by agreement between the parties, and that 
value inserted in tha policy in the nature of licpiidatod da- 
mages so as to supersede the necessity of proving it, in case 
of a total loss. The custom of making valued policies arose 
soon after the stat. 19 G. 2. c. 37. and such policies were 

c Kniiies v. Knii^hUy, Skinn. 54. See <1 Wrstoii v. Knics, 1 Taunton's R. 

also Hcnklc v. tlic Royal Exeb. Asa. 1 15. 

Comp. 1 Vcz. 317. Hoarc v. Gra- e Mai*sball, 199. 

Iiain, 3 Camp. N P. C.57, Meyer ^ 

V. Everth, 4 Camp. N. P.C. 23. 


( 4 ) A mistake in a policy may be altered, by consent^ after it is 
underwritten. Bates v. Grabham, Salk. 444. In a case where the 
clerk of the underwriter had been guilty of a mistake, and had not 
pursued the written instruction of the underwriter, a court of equity 
decreed relief. Motteux v. Gov. and Comp, of London Assur- 
ance, 1 Atk. 545. A policy was executed by defendant in the 
printed form*, without any specific subject of insurance being in- 
serted in writing, or value declared. The subject matter was 
, afterwards addeid in writing, and the addition signed by other 
underwriters. It was bolden, that the assured could not recover 
against defendant, who had not so signed, on the contract, as 
stood altered by the insertion. 

« Laitj^hoHi V. Cologaii, 4 Taunt: 330. 
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deeided to be legal by Lee^ C. J. since which time the coil- 
. stent usage, in case of a total loss, kas been totet the valua- 
tion stand, and the parties are estopped from altering it., 
'^bat statute was made in order to. prohibit mere, wagering 
pblioi^ by persons insuring who had no interest in, the thing 
insured, and therefore it avoids policies m^e, interest or no 
interest^ or without further proof of interest than the policy 
itself, .The effect, therefore, of a valued policy is not to 
" conclude the underwriter from shewing that the assured had 
no inte^est^ and that in fact it was a mere wagering policy 
'^ithip the statute ; hut in order to avpjd disputes as to the 
quantum of the interest pf the a^ured, the parties agree that 
it shall be estimated at a certain value. 

If goods, are fraudulently overvalued in a policy of insur- 
ance, with intent to cheat the underwriters, tlie« contract is 
entirely vitiated, and the assured cannot recover even for the 
value actually on boards. 

Requisites of the Policy ', — ^In order to illustrate the nature 
of the policy, it will be proper to consider the essential parts 
pf whtcli it is compo3e<l, which are as follows ; 1* I’he name 
of the party insured, or of his agent ii. 7'hc name of the 
ship. , 3. The subjer;! matter of the insurance*. 4. The 
voyage insured. 5. The perils against which the insurer 
undertakes to indemnify the assured, (h The memorandum. 
7. The date and subscription. 8, The stamp. 


1. The Na7ne of the Party visured, 

A custom prevailed formerly of effecting marine insur- 
ances in blank, that is, without specifying the name of the 
^l^rson for whose benclit such insurances were tiiade. This 
jiractice having lieen found productive of great inconveni- 
ence, it was enacted, by stat 26 G. 3. c. 44. that where poli- 
cies were made by persons residing in Great Britain, the 
haincs of the persons interested should be inseried therein, 
or the names of the persons who should effect the same, as 
agents for the persons interested, and in the case of persons 
not residing in Great Britain, the names of the agent. Soon 
after this statute was passed, a question arose upon it, whe- 
ther, wh^i an agent elfected a policy for^ his principal resid- 
ing .abroag', it was necessary that the name of the agent, 
slibuld be iusgrted in, the policy, eo nomine, as agent. The 

f>^BerI.«»wrGiicd^J.^Shtffey. Felton, ^ Haicrh v. De la Cour, 3 Camp. 

S llUot, : * Jil.P.C.319. 
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Court of King’ficBench were cleariy of opinion that it Wa& rie- 
Ge8sary\ : It WM*afeo holden io be necessary, that tlie names 
•of ail tlie^persfais interested should l>e insei ted^ / 

Thfe, provisions of the ftreceding statute having been fouhd 
to^be ihjoViotis to the interests of the stiTp-bwnevs and tner- 
chadts;' and inadequate to the purpose for which thcV Hvere 
"(tesigned; %hc legislature again mfeVposcd, by rep^ialihg this 
statute, and enactiiig another*', wherfeby it whs dem 

that no person should effect any pbli^ on any .ship; ^bods, 
or other property, without first inserting fhe names; or usual 
stile and iirm of dealing (5), of the persons interests^ Ih siibh 
assurance; or of the consignors oy consiigrnees of the'.ptoperiy 
insured; or of the persons residing in Great Britain whd re- 
ceive the order for, and effect the policy; or of theperkins 
^vho give the order to the agent immediately employed to 
effect? the policy; and that every policy made contrary tortile 
meaning of this act should he void (6)." 

It is not necessary under this statute (as it was under the 
former) that, where an insurance is effected by an agent, the 
name of the agent should be inserted in the policy, eo nomine^ 
as agent. Hence where a policy Was effected by A. and Co.’ 
(who were the brokers and general agents of the party inter- 
ested,) and A. and Co. were not described as agents in the 
policy; but it having been averred in the declaration, that 
"‘A and Co, were the persons residing ih Gi’eat Britain, who 
received the order for, and effected the insurance,” it was 
lioldcii sufficient. 

Ill a case* where the policy was effected by insurance- 
brokers'", who stated themselves in the policy to have eiVocted 
it “ as agents;” and it was averred in the declaration that 
they were the persons residing in Great Britain who re- 
ceived the order for and effectWl the insurance; but it di0 
not appear that they were in’ any other instance the agents 

h Pniy V, Euip, i T, R. 314, I Vigrnicr v. Swniisoii, B. R. M. 

i Wiiton V. Keuatoo, tionaon4$ittin<|^ ' 30 til. 3. i Bns. Ik Bnl. 34d. n. 

after M. T. ijs/. Park, js, m Bell v. Gilson, i Bos. &'Ful. 345, 

k 23 ti. 3. p. 3(j. 


(5) The persons interested were deitovninated m the policy. 
The trustees of Messrs* K. F. and Co.*’ Lord Ellenborougli 
thought that this might be considered as’ their u.sual stile and firm 
of dealing for the purposes of this act. Hibhert v. Martin, 1 Camp. 
N. P. C. 538. 

(0) This statute must receive the most liberal construction^ 
that the words will beai^i’^ iPer Buffer, J. 1 Bos. & Pul, 32\^. 
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Ui the party interested; it \vas objected, that a mere broker 
was not vvitliin the description of persons meutic^ned in stat. 
28 G. ii., and that by the expression “ as, agents,” used in the 
policy, the underwriter had been deceived, since he might 
have been led to suppose, that the brokers were the general 
agents of the plaintilF, which they dkl not appear lo have 
been. But the court overruled the objection, ccap^iving ihat 
the intention of the legislature had been satiaiied by .tir.g 
the names of the persons mmcdiately cmpiO}ed to’eliivt the 
policy. 

A. having consigned a cargo to B. ", transmitted the bhls 
of lading to C. his (/• e. A.’s) general agent, with dirtcl'ono to 
deliver them to B., in order that B. might in^^ut the v.«.jgo; 
shortly afterwards A. drew a bill of exchange on B. . 'r i’ne 
amount of the cargo in favour of C.| and remitted tuc sinnc to 
C. to procure acceptance. B. refused to accept the bill of 
exchajigo, and returned the bills of lading to wdio the re- 
upon ctuiscd an insurance to be elfected on the cargo in his 
own name, and having informed A. of what lie had done, A. 
apjn ovcd of it. A loss happened. In an action on the policy 
it was averred, in the dcclartition, that the interest was in A., 
and that C. made the insurance as his agent, and for his use 
and bonelit, and that, at tlie time of making it, C. resided in 
(freat Britain. It was holden, that C. fell within the descrip- 
tion of persons mentioned in the statute: 1, He might be con- 
sidered as the consignee, inasmuch as he was the general agent 
of A., and had in liis possession the bills of lading which had 
been returned B., the original consignee. 2. lie might be 
considered astlie pciMUi whohad recenved the order to insure; 
for the subsequent apiirobation of A, was equivalent to a pre- 
vious order, and consequently the policy was well elfected in 
the name of C. 

A tleclaration stating that A. (the plaintiff) caused to be 
eflected a policy, containing that B. made assurance, and 
averring the interest in C. with a promise by the defendant 
to tlie plaintiff, in consideration of the premium paid by the 
plaintiff, was holden good, after verdict®. 

2. The Name of the Ship. 

The name of the ship should be truly described in the 
policy, for if the underwriter should be deceived, or preju.* 

' C * ^ 

n WoWV. Hornedfitte, fBos. & Pul, o Bell, fsBast, 4. 
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diced by a false tiame* hating been given to him, he will not 
be bound. To avoid any inconvenience which may arise from 
a mistake in the name of a ship, it is usual to add in the po- 
licy, to the name given, these words, “or by whatever other 
name or names the same ship should be called.;” in which 
case, although it should appear that the real name of the ship 
was different from that inserted in the policy, yet, if the iden- 
tity of the ship can be proved, and if it does not appear that 
the underwriter will sustain any prejudice, the variance will be 
held immaterial. 

As where an insurance ^vas made upon a ship called the 
Leopard P, “ or by whatsoever other name or names tlie same 
ship should be called,” whereof was master, for that voyage, 
A. B., and upon the evidence of A. B. it a))peared, that the 
ship of which he was m:*ster was called the l^eonard, and 
was never called by the name of the Leopard; it was holden, 
by! ^ec, C. J. that by reason of the general words, “ by what- 
soever tiamc, &c.” it Avas only necessary to prove the iden- 
tity, which was done here by A. B., who said that he was 
master of the Leonard. So where a broker had received in- 
structions to insure goods on board an American ship, called 
“ the presidentV’ but by mistake had stated it in the policy 
all as one name of a ship, called “ tlie American ship Presi- 
dent*^ instcaVl of stating it as part name and part descrip- 
tion; it was holden, that the general words, or “by what- 
ever other name called,” had cured the mistake, the identity 
of the ship in which the goods were lost, with that in whicli 
they were insured for the voyage, being proved, and it not 
appearing that the underwriter could be prejudiced by the 
mistake. 

Where there is a policy on goods to be thereafter declared, 
by' ship or ships, if the broker by mistake makes a written de- 
claration upon goods by a wrong ship, to whicli the uilder- 
writers put their initials; he may afterwards, in compliance 
Avith the ordere of the assured, declan* upon goods by another 
ship, without the assent of the underwriters and Avithout a new 
stamp. Robinson v. Touray,3 Camp. N. P. C\ 158 17). 1 M. 
&S.217.S. C. 


p Hall V. Moliiieaux, Loudon In Le Mesurier v. Vaiij^lian, (i IZast, 

17th Dec. 1744. corain Lee, C. J. 385 . 

cited and recognized by Lawrence, J. q Le Hestirier v. Vaughan, 0 IZast, 3S2- 


(7) “ The declaration of interest does not require any assent on 
the i>art of the underwriters. They put their initials to it, not fpr 
the purpose of expressing their assent, but to authenticate the. dc- 
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H. The subject Matter of the Insurance* 

The subject luattor of t!ic insurance ought to be inserted 
in thepolic^% that is, whetiier it be ship, goods; freight, &c.: 
but it is not necessary that the particular kind of ^oods 
should be sp('oi/iod. It will be proper, however, to remark, 
that respondentia cannot be insured under the deiiotninatiofii 
of goods. By the custom of merchants, respondentia must be 
insured under a special denomination' (8). Provisions which 
are necessary for the use of the ship’s crew, and on board at 
the time of insurance, are comprehended under the word 
and are protected by a policy on the ship and 

furniture*. 

4. The Voyage insured, 

Tlic voyage insured must bo truly and accurately de- 
scribed in the policy*, namely, the time when, and place at 
which, the risk is to begin, the place of the ship’s departure, 
the place of her destination, and tlic time when the risk 
shall end. 

A sliip was insured at and from Genoa,” her loading con- 
sisting of perishable commodities". This loading was put on 

r Glover v. Ulack, o Burr. 1 J04. 1 B1. t Marsliall, SJ7’ v. Yeltoii, D. 

H. ‘21 

% Bruujrh V. Whitmore, 4 T. R. 'io6. ii llodgsuii v. Richardson, l Bl. Rep. 

4<>J. 


claratioii, ugd to prevent fraud in clmugiug the subject matter in- 
tended to be covered by the insurance. The contract between the, 
parties \'s coin|)lete when the underwriters have signed the policy. 
The cleelaratioii of interest i» the mere exercise of a power conferred, 
upiin the assured. It is generally put upon the policy for 
vcnfeiice, but this is not necessary ; nor ist there ahV hcCeji^sSVy for 
its being in writing.” per Ld. EUenborough, C. 'J.', S.C^, 

ffi) In Oregnry v. ClirUtic, T. 21 G. 3, B. 11. Park, tl,*|flar- 
•ihall, 94, 225. S. C., au insurance had been nnide on behalf of the 
captain of an East liubaman on goods, s)^cfe,^ and Wn 

lioard his .ship'; th^jdaintifTcluiined to recovermbiiry whidhne liha 
expended for the use of the ship, and for wliich he cliarged respon- 
dentia interest: it wa» proved by several East Irtdid c4jjt{dnV, t^t 
this kind of interest was al\vay^ insured unifier the (ilcnoin!n|^io|^ pf 
"‘.goods, specie, and riftects.” The court held, that under 
press usage the plaiiititf was iiititled to recover. 
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>x)ard at Leghorn, ^vhence the vessel liad sailed, bomul for 
Dublin; butlosing her convoy she had put into Genoa, where 
she lay nearly five months, and then sailed, I'he insurance 
was made a tew days after the ship had sailed from Genoa, at 
which time the above-mentioned circumstances were known 
to the insured, but not communicated to the underwriter. A 
few days after the ship put to sea she was shattered by a 
storm, and the cargo considerably damaged. In au action on 
the p6licy, it was proved that it had been always considered 
as material to acquaint the underwriter, whether tlie insurance 
was to be at the cpimnencement or in the midtile of a voy- 
age. It was holden, that the plaintiff was not intitled to rcr 
cover. 

In an action upon a policy of insurance* at and fi-om alt, 
any, or every port and place on the coast of Brazil, and after 
the nth day of September to the Cape tf Good Hope, upon 
$faods and ship, beginning the adventure upon the goods 
from the loading thereof aboard the ship, at ail, any, or every 
port and place on the coast of Brazil, and from the nth day^ 
of September, 1800, upon the ship in the same manner; 
it ap()eared that the goods, for the loss of which the plaintiff 
declared had been put on board at the Cape. It was holden,, 
that the plaintiff could not recover: for the obvious meaning 
of the policy ivas, that the adventure was to attach on goods^ 
and ship, aftef a loading of goods had taken place on the. 
coast of Brazil ; and as that circumstance or event never took 
place in the present Spstance, the policy of course never at- 
tacbeil at all. 

A policy at and from G. on goods, beginning the adven- 
ture from the loading on board the ship, will not protect 
goods laden on board and before the ship’s arrival at G*. 

*The foregoing cases have been considered as laying down a 
rule of strict construction i|bt to be favoured; hence if there 
be any thing td indicate that a prior loading was contem- 
plated, it will release the case from that strict con^ruction; 
ivs where the policy was on 'goodfei at and from G. tp any port In 
thp Baltic beginning the adventure from the loading thereof 
on board the ship, and the policy was declared to be in con- 
tinuation of a formed policy; which was a policy from V. to 
hefr port of discharge lii the upit^ kiiigdoi^j or any ports in 
the with,. liberty to tekp yi arjdi discharge goods, 

Freiu'h,, ,4 East, iao. % Langhotii v. Hartly, 4 ifaunt. 628, 

Sre Spitla, Wocwlinau, d /Taiiii^/ ' See Spit trt r. Woodman, 2 Taunt. 

' 4f6- Horiiiiyer 4i6. S. P. 

i©aiti.-46.' ^ - ^ Bell v. Ihibson, i6 Eaaty ' 849. 

,/ Camp. S73*>^ 0. ^ j.- 
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wheresoever, to return twelve per cent, if the voyage ended 
at G. : held that the insured were intitlecl to recover, although 
the goods were not loaded on board at G. but at V., and al- 
though the defendant was not an underwriter on the former 
policy. 

So where a policy of assurance was* on goods at and from^, 
Pernambuco to Maranham, and thence to Liverpool, begin- 
ning the adventure on the goods from the loading thereof, 
on board the ship wheresoever : it was holden* that it would 
cover goods previously loaded at Liverpool, and which ar- 
rived at P. but were not unloaded there, and afterwards sus- 
tained a partial loss by wreck in the voyage from P. to M. 

If a ship be insured for one voyages J^nd sails upon ano- 
ther, although she be taken before she arrives at the dividing 
point of the two voyages, the policy is discharged. So if a 
ship, insured from a certain time’*, sail before the time on a, 
dill’erent voyage from that insured, the assn red cannot recover, 
though she afterwards get into the course of the voyage de- 
scribed in the policy, and is lost rtfler the day on which the 
policy was to have attached. It is to be observed®, however, 
that if the termini of the intended voyage are the same with 
that described in the policy, a mere intention to touch at a 
particular port out of the usual track of the voyage insured 
will be considered only as an intjbnt ipy to deviate^ and as 
'3uch will not vacate the jxiUcy. 

Goods were insured on board a vessel on a voyage from Li- 
verpool to Palermo*^, INIessinu, a^d Naples. She cleared out 
for Naples only, and was captured before the dividing point. 
It was holdeni’» that there was an inception of the voyage in- 
sured ; that the voyage insured meant a voyage to all or any 
of the places, with this reserve only, that if the ship went to 
more than one place, she must visit them in the order de- 
scribed in the policy. 

Goods were insured on board a ship from London to Nantz% 
Avith liberty to call at Ostend, and she was cleared only for 
Gstcud, but sailed directly for Nantz, that being the known 
course of the trade, in order to save certain duties both in 
England and France. It wa^, holden, that there was not any 
fraud on the underwriter so as to vacate the policy. 

A ship insured from A. to B. sailed Avith directions to tlie 
captain to touch an intermediate point.. To a certain 

/ Gladstone v. Clay, 1 M. & S. 41 s. cl IVTai-sden v. Reid, 3 Eaftt,579. 

a AVoaldi-id;(e v. Buydcll, i Doug. i6> e Plaudit and, another v. jFletcUcr, 
b AA’ay v. Modigliani, 3 T. R. 30. 1 Don^. 350." ‘ 

Kf ley V. Ryan, a H. RJ. 343. f Middleirood v. Blakes, 7 T. R. 
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point the voyage was the same; from that point there were 
three tracts to B., one by tlie way of C., the two others by 
different courses; there were advantages and disadvantages 
attending each, and,, it was usual for the captain to elect, ac- 
cording to circumstances: the ship took the track by C. 
with .intent to put in there, but was taken before she actually 
came to the point, where she must have turned out of tlie 
track to B. by the way of C. for the purpose of putting into 
the harbour of C. It was iiolden, that the underwriter was 
discharged, because he was intilled to the advantage of the 
captain’s judgment, in electing which of the three tracks it 
was best to pursue, when he came to the first dividina* 
point. 

A liberty “ to cruise six wrecks,” in a policy of insurance, 
has been holden to mean six weeks successively, froln the 
commencement of the cruisC'^. 

A policy of insurance was eficcted on a ship for a certain 
voyage**, with letters of marque^ with leave to chase^ capture, 
and man prizes. It was holden, that acting as a convoy to a 
prize, which the ship insured had taken, and slackening sail 
in the course of the voyage insured, in order to make the sail- 
ing of the sliip insured conform to that of the prize, was not 
within the meaning the terms,. ** chasing, capturing, and 
manning prizes*” 

See further on this sdbject, Parr v. Anderson, 6 East, 203, 


S. The Pcrilsy against which the Insurer undertakes to 
indemnify the Assured. 

The perils and risks against whicli the insurer undertakes 
fo indemnify the owners must be inserted in the policy. 
iMolloy, in his Treatise De Jure Maritimo, says, that there 
is scarce any misfortune which is not provided against by 
the terms of the policy, which was used in his time, and 
there is in the modeni printed form of policy an enumera- 
tion of the same adventures and perils, that is, “ of the seas, 
men of war, fire, enemies, pirates, rovers, thieves, jettisons, 
letters of mart and countermart, surprisals, takings at sea, ar- 
rests.” 

In all our poli€^fes are inserted the words lost or not lost,” 
by which the insurer takes upon himself not only the risk of 

g Syres V. Bridge, Doug. 537- See Uibbei’t V. HalliJay, 3 Taunt. 

Lawrence y. Sydebothum, b 45. 438. 
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future loss, but also the .loss, if any, that may already hare 
happened*. 


(). Of the Memorandum, 

'riie undenvritei’s of London, in order to protect themselves 
against small averages which might be claimed in respect of 
perishable commodities, have inserted at the foot of the po- 
licy a memorandum to the following eflect : “ N. B. Corn (9), 
fish, salt (10), fruit, -flour, and seed, arc warranted free from 
average, unless general, or the ship be stranded; sugar, to- 
bacco, hemp, flax, hides, and skins, are warranted free iron^ 
average under five pounds per cent; and all other goods, also 
the ship and freight, are warranted free of average under 
three pounds per cent unless general, or the ship be stranded,** 
7"he words in italics have 'been omitted for several years 
in the forms of policies adopted by the two insurance com- 
panies, viz. London Assurance and Royal Exchange As- 
surance. 

By virtue of this memorandum, the insurer is not bound to 
make good any average or partial loss upon the articles speci- 
fied in the memorandum, except a gtmeral average, or unless- 
the ship be stranded. 

The term general aiierage requites explanation. What- 
ever damage or loss is incurred by any particular part of the 
ship or cargo for the preservation of the rest^ such damage or 
loss shall be considered as general awnge\ that is, the several 
parties interested in the ship, freighj^*^, or cargo, shall contribute 
their respective proportions to indemnify the owner of the par- 
ticular part for the damage which has been incurred for the 
good of all. From the preceding description, it -appears, that, 
in order to constitute a general average, tlie whole adventure 
must have been in jeopardy. 

i Marshall, * 237 . Willinnis y. London Assurance,! Bl . 

k De Costsi y. Newnhuin, sT. R. 407. & S. 318, 


(9) The word qorn compr^^W^s pease. Ma&n v. Sktirray, 

Marsh. 143. Park, c. and iniit. Moody v. Surridge, •i £sp. 
N. P. C. 633. Kenvon, C. J. but not rice. Scott v, BourdiUon* 
-2 Bos. & 91?. 

(10) The wo^,>alr comj^reiiend saltpela^. Jourtm t- 

Bourdieu, Park> 113. per Wilson, J."' ** 
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A ship laden with coals and wheat*, (which were the sub- 
ject matter of insurance) was forced, by stress of weather, into 
a harbour in Ireland, and tliere happonint^ to be a irreat senreity 
of coni there at that time, the people oanu^ on board the ship 
in a tumultuous manner, took the government of lier from 
the captain and crew, ami weighed li^ r aiiclior, by Avhich she 
drove on a reef of rocks, where she was stranded, and they 
would not leave her till they had compel!(‘d the captain to sell 
all the corn, except about ten tons, at a certain rate, which 
was about tliree-fourtlis of the invoice? jirict*. The ten tons 
were damaged in consequence of the stranding, and it became 
necessary that lliey should be thrown overboard, The ship 
afterwards arrived at her place of destination with the remain- 
d('r of tier cargo, which w’^as about ‘2:>/. w’ortli of coals. It 
was contended, tliat the loss sustained was a general, and not 
a particular average; hut the court were of a <liflerent opinion, 
J^ord Kenyon, C.J. observing, that this was not a general 
average, because the wdiole .adventure was never in jeopardy. 
^I'hcre was not any pretence to say, that the persons who took 
the corn intended any injury to the ship, or to any ollitT part 
of the cargo, except the (!orn, which they wanted in order to 
prevent their sutlering iq a time of scarcity ; tlierefore the 
[)laiatifl‘s could never have called on the n st of the owners to 
contribute their ])roportibu as upon a general average. 

Insurance at and from C. to L. on goods, in a sliip by name, 
until the same should be there safely disciiargcd amrianded, 
rice free of purlicalar avera^e^ and the ship with rice and 
other goods arrived 'within the limits of the port of L., but be- 
fore she could be brought to her moorings or be at all un- 
loaded, ran aground and was wrecked, and tlie whole cargo was 
greatly damaged, and was taken out of her in craft, and car- 
ried to the consignees at L. and sold, and produced upon the 
whole little more than sulticient to pay freight and salvage, 
but the rice did not produce sufficient to pay the freight: 
held® that this was a case of particular average only, and 
therefore as to the rice the underwriter was exempted "by the 
warranty. 

Upon the other branch of the exception", viz. the words 
“ unless the ship be stranded,” it has been lioldcn, tliat tin? 
underwriter is liable for an average loss upon the articles spes 
cified in the memorandum, where there is a stranding, al- 

] Nesbitt aiul another y. Liisliington, n Canlilloti v. London Abs. cited by 

4T. R.7B3. Norton, 3 Burr. 1.553. Q Mag. SBS, 

m Gleiiiiie y. The London Aga. Comp. Burnett y, Kensington^ 7 K. siu. 

S Maule tk Selwju), 371 . 

VOL. II. q 
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though no part of the loss happen in consequence of th6 strand- 
ing, provided such average loss, arises from one of the perils 
insured against (11)1 

To constitute a stranding, it is essential that the vessel 
should be stationary ; the striking on a ro(ik where the vessel 
remains for a minute and a half only, is not a stranding, 
though she thereby receives an injury, which eventually 
proves fatal*. 

Where a ship, being under conduct of a pilot, in her course 
up the river to Liverpool, was, against the advice of the mas- 
ter, fastened at the pier of the dock-bason, by a rope to the 
shore, and left there, and she took the ground, and when the 
tide left her, fell over on her side and bilged, in consequence 
of which when the tide rose she filled with water, and the 
goods were wetted and damaged: held p that this was a strand- 
ipg to intitle the assured to recover for an average loss upon 
the goods. 

The assured shall not be prevented from recovering against 
the underwriter an average loss upon a damage by stranding 
occasioned by the neglect of a Liverpool pilot, appointed 
under stat. 37* 0. 3. c. 78., while the ship is under his con- 
tUict*’. 

Where there is neither general average nor stranding', it 
seems that the underwriter is not liable at all, if the commo- 
dity specifically remain, although the damage sustained may 
amount to a total loss. 

The Royal F.xchange Assurance Company is liable fora 
total loss upon a cargo of wheat, where the ship, from the 
perils insured against, becomes incapable of pursuijjg the 
voyage, and another vessel i'anuot be procured to forward the 
cargo'. 


• Macdougle v. Tlic Roy. Ex. Ass. Co. 

1 Sftirk. N. V. C. 130. 
p Carrulliers t. Sydcbotliam, 4 M. & 


r Mason v. Sknrray, London Sittings, 
after H. T. lyso, Gorani Lord Maiis- 


fiold, C. J. Park, Il6. Cocking v, 
Fraser, Park, 1 14. Marsh. 144. 

B Per Lord Ellenhorough, C.J. Wilson 
V. R. £. Ass. Comp., s Camp. N. P. 
C. 6^3. See also Manning v. Newn* 
haiD, ib. 6^4. n. And Anderson v. 
Wallis, 2 M. & $ 240. 


(U) “ When a ship is stranded, the underwriters agree to ascribe 
the loss to the.sUanding, as being the most probable occasion of the 
damfjge, though that fact cannot always be ascertained.’* I'cr 
Lord Kcnyon 9 C. J. 4 T. R. 7i87* 
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7. The date* 

^Regularly the policy should be dated*, that is, to t ach sub- 
scription, for eacii subscription makes a distinct cunlraci; (he 
day on which, anti the mouth and }(*ar in which it is made 
oug*it to be addi'il. The insertion of a date may tend to the 
disopvery of fraud, andcon'.cquentl} oni^htnot to be omitted. 
It 13 usual, although not es‘'entially necessary, to specify the 
sun< insured; and th(‘ mode of doing this is, by writing the 
sunc in words, and not in tigures, in order to priwcnt any aU 
tcia^-jon being made. 


8 . The Stamp. 

'I’he policy must be duly stamped, at the time when it is 
cSected, for it cannot be legally stamped afterwards". 

The amount of the present stamp duties on marine 

insurances, is fixed by stat. 55 G. 3* c. 184 . Sch. Fart L and 
IS as follows: 

1 . Policies upon ship, goods, or any other interest, (which 
may he legally insured) for any voyage from any porter place 
in Crreat Britain and Ireland, or (juernsey, Jersey, Alderney, 
or Sark, or the Isle of Man, to any other poit or place m 
(ireat Britain, &c. 

f £. s. 

Where the premium or consideration shall not 
exceed the^^teof 20^’. jier centum on the sum 
insured, if the whole sum insured shall not ex- 
ceed 100/. - - - - 0 13 

And if the whole sum insured shall exceed 100/. 
then for every 100/. and also for any fractional 

part of 100/. - - - - 0 13 

And where the premium or considemtion shall 
exceed the rate of 20s. per cent, on the sum 
insured, if the whole sum insured shall not 
exceed lOO/. - - - - 0 2 6 

And if the whole sum insured shall exceed 100/. 
then for every 100/. and also for any fractional 

part of 100/. - - - - 0 2 6 

v Roderick \ . llovil, 3 Camp. N P« C. 
103 . 

Qrs 


I Marsh. 34 1 
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But if the separate interests of two or more dis- 
tinct persons shall be insured by one policy, 
then the said duty of l.v. 3c/. or ^s, (id. shall be 
charged thereon, in respect of eacli and every r 

fractional part of 100/. as well as in respect of 
every full sum of 100/. thereby insured upon 
any separate interest. Ijf 

II. Policies upon ship, goods, or other property on )ard 

or upon freight, or other interest (which may lawfully sj) in- 
sured) for any other ooyas^e than is before specified, or fii^any 
certain term or period* of time, not exceeding twelve calii dar 
months: ‘ £. d. 

Where the premium or consideration shall not 
exceed the rate of per cent, on the sum 
insured, if the whole sum insured shall not 
exceed 100/. - - - . 

And if the whole sum insured shall exceed 100/. 
then for every 100/. and also for any fractional 
])art of 100/. - - - - 

And where the premium or consideration sliall 
e xceed the rate of 20^. per cent, on the sum in- 
sured. 

If the whole sum insured shall not exceed 100/. 

And if the \yhole sum insured shall exceed 100/. 
then for every 100/. and also for any fractional 
part of 100/. - - - , - 

But if the separate interests of two or more dis- 
tinct persons shall be insured by one policy, 
then the said duty of 2.v. bW. or 5.?. shall be 
charged thereon, in respect of each and every 
fractional part of 100/. as well as in respect of 
every full sum of 100/. thereby insured upon 
any separate interest. 

III. Policy of insurance, or other instrument whereby any 
insurance, commonly called a mutual insurance, shall be made, 
without any premium or pecuniary consideration, from any 
loss that might happen to any vessel or merchandize, on 
board of any vessel, or freight, or other interest relating to 
aiiy vessel, which may lawfully be insured : 

Upon any voyage from any port or place in the 
United Kingdom of Great Britain and Ireland 
the Islands of Guernsey, Jersey, Alderney, or 
Sark, or the Isle of Man, to any other port or 


0 2 () 

0 2 iS 

0 5 0 

0 5 0 

% 
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place in the said kingdom or islands, or Isle of s. d. 

Man ; for every sum of ICX)/. and also for each 

and every fractional pait of 100/. - 0 2 () 

Upon any other voyage, or tor any certain term 
or period of time, not exceeding twelve calen- 
dar months ; for every sum of 100/. and also for 
each and every fractional part of 1(X)/. - 0 5 0 

A policy of insurance was subscribed by the defendant on 
the 5th of February, 1800*, Jind duly stamped, purporting to 
be a policy “ on goods and specie on board of ship or ships 
sailing between the 1st of October, 1790, and the 1st of June, 
1800, being the property which should first sail to a certain 
amount, and upon the vessels carrying the goods.*' After the 
1st of June, 1800, but before any notice of the determination 
of the risk (12) had been received, a memorandum was 
written on the policy, and subscribed by .the tlefendant,. 
whereby it was agreed to extend the time of sailing to the 
1st of August, 1800. It was holden, that although by this 
memorandum the time of sailing was extended, yet the object 
of the insurance continued the same, and consequently the 
memorandum falling within the pi'oviso contained in the 
13th section of tlie stat. 35 G. 3, c. ()3. (13) did not require a 
stain]). 

X Kensington v. Iiiglis, in error, s Hast, 273. 


(IC) By these words, ‘‘ deteriiii nation of the risk,” is to be un- 
derstood either the loSsS or safe arrival of the thing insured, or the 
final end and conclusion of the voyage. 

(13) the stat. 35 Geo. 3. c. C3. s. 13, provides, “ that the act shall 
not OKtend to prohibit the making any alteration which may law- 
fully be made in the terms or conditions of any policy of insurance, 
duly stamped, after the same shall have been underwritten, or to 
require any additional stamp duty by reason of such alteration, so 
that sveh alteration be made before notice of the determination of the 
risk originally, insured^ &c. and so that the thing insured shall remain 
the property of the same persons; and so that such alteration shall not 
prolong the term insured beyond the period allowed by this act ; and 
so that no additional or further sum shall be insured by means of such 
alteration'' The words “ the thing insured shall remain the pro- 
perty,” &c. apf>ly to one identical aqd continued subject matter 
all along remaining the property of the same proprietor, and will 
not comprehend a case where the thing lai^t insur^ is not only in 
fact, but in name and kind, as a specific object of insurance, essen- 
tially different from the thing first insured, and which begins also 
to have an existence at a much later period than the other, and 
when the thing first insured scarcely, or in a small degree only« 
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Rule of Construction . — The same rule of construction, 
which applies to all otlier instruments; applies equally to a 
polity of assurance’^, viz. that it is to be construed according to 
its sense and meaning, as collected in the first place from the 
terms used in it, which terms are to be understood in theit' 
plain, ordinary, and popular sense, unless they have generally, 
in respect to the subject matter, as by the known usage of 
trade or the like, acquired a peculiar sense distinct from the 
popular sense of the same words, or unless the context evi- 
dently points out that they must, in the particular instance, 

y Lurd Elleiiborougli C. J. delivering the judgment of the court in RobertSQii r. 

French, 4 East, i35. 


remains or continues to exist at &IL Hence, where the original po- 
licy was “ on ship and out/if* at and from London to the South 
Seas, during the ship’s stay and fishing there, and at and tliencc to 
<ireat Britain, &c. ; and after the ship had sailed on the voyage in- 
sured, by consent of the underwriters, the policy was altered, and 
declared to be on the ship and goods^ instead of ship and outjii. It 
was holden, that as the outlit for such a voyage as was described in 
the policy differed materially from what was comprehended under 
the termg*oo</i, the policy in its altered state required an additional 
stump w'ithin the meaning of the precetling section. Hill v. Pat- 
ten, 8 East, 37^1, cited in |lathe v. Taylor, 15 East, 415. It was 
holden afterwards, that the assured could not recover Upon the policy 
in its original state, as an assurance pn ship and outfit,” by reason 
of the alteration apparent on the face of the instrument, such altera- 
tion having been made by the parties interested. French v. Patten, 
East, 351. But where a broker, instrbeted to effect a policy on 
goods, effected it on ship; the mistake was afterwards rectified by 
the underwriter subscribing a memorandum in the margin : held 
that no new stamp was necessary. Sawtell v. Loudon, 5 Taunt. 
35p. So where a mistake was made by an agent in declaring the 
interest in the margin ^of the policy to be on a ship by a wrong 
name, it was holden that it might be rectified by inserting the true 
name, without a fresh stamp. Kobinson v. Touray, 1 M. &; S. 217- 
A policy was effected at four guineas per cent, on hemp marked 
R. and valued, with certain returns of premium, upon arrival at 
certain ports, apd warranted to sail before the 20tn of August, 
which was a summer risk and premium. By a memorandum in- 
dorsed, the underwnter, for four guineas additional and the return 
of five shilHnj^S' less for arrival absolved the assured from the' 
warranty of sailing before the 20th August, so making it a winter 
risk> ^iid withdrew the mark of the hemp. Held* thSt these 
alterations might be made by stat. 35 G. 3. c. 6d. s. 13„ without 
any new stamp. ' ^ 

^ Hubbard v, Jackson, 4 Taunt. 169. 
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and in order to eflectuate the immediate intention of the parties 
to that contract, be understood in some other special and 
peculiar sense. The only difference between "policies of 
assuraoce and other, instruments in this respect, is, that the 
greater part of the printed language of them being invariable 
and uniform, has acquired, from use and practice, a known 
and definite meaning, and that the words superadded in 
writing, subject indeed always to be governed in point of 
construction by the language and terms with which they are 
accompanied^ are entitled nevertheless, if there should be any 
reasonaf)le doubt upon the sense and meaning of the whole, 
to have a greater eflect attributed to them than to the printed 
words, inasmuch as the written words Jire the immediate lan- 
guage and terms selected by the parties for the expression of 
their meaning, and the*priuted w^ords are a general formula 
adapted equally to their case, and that of all other contracting 
j)arlies upon similar occasions and subjects. i 


111 , What Persons may he insured — Who may be 
Insurers — What may be insured. 

What Persons may he insured. 

In this country all persons, whether British subjects or 
aliens, may, in general, be insured, ^ut an action cannot be 
maintained on a policy at the suit or the behalf (14) of an 
alien enemy during war, although the property insured be of 

British manufacture, and exported from this country* (15). 

^ § 

z Brandon ▼. Nesbitt, 6 T. R. S3. Bristow v. Towers, 6 T. R. 3d. See also 
Flindt V. Watck-s, 15 East, sGo. aiul post. 


(14) But where a ship belonging to an alien enemy is protected 
by the king’s licence,* an insuranc^lhay be effected on such ship by 
a British subject, as trustee on the behalf of the ship-owner^ and 
an action on the policy may bq maintained at the suit of the trustee^ 
even in time of war, because the public policy of the country is not 
contravened by sustaining and giving Effect to such trust ; and al- 
though the king’s licence cannot, in point of law, have the effect of 
removing the personal disability of the ship**owner, (being an alien 
enemy) in respect of suit^ so as to enable him to sue in his own 
name, yet it purges the trust in. respect to him of all the injurious 
qualities iu regard to the public interest. Kensington v, Inglis, 
8 East, 273. reedgnised in Flindt v. Waters, 15 East. 266 . 

(15) An English subject who lives and carries on trade under 
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A neutral, however, although domiciled and carrying on 
trade in an enemy’s country, in partnership with an alien 
enemy, may insure his interest in the joint property, and on 
coining into this country may sue for the recovery of a loss 
arising from 6ne of the perils insured against*. 


Who may be Insurers. 

At the common law, any person in his individual and se* 
parato capacity, or any number of persons forming a society 
or partnership, might have been insurers; but it having been 
found by experience that particular underwriters, after having 
received large premiums for the insurance of ships, &c. at 
sea, became bankrupts, or otherwise failed in answering or 
complying with the terms of their policies of assurance, to the 
ruin of many merchants, and to the disciouragement of ad- 
venturers at sea, and to tlie great diminution of the trade and 
public revenues of the kingdom, it was deemed advisable to 
establish two distinct corporations, with competent funds for 
assurance of shi|)s, goods, or merchandizes at sea, or going to 
sea, on the supposition that merchants would think it much 
safiu’ to depend on the assurances of either ol* these corpora- 
tions, than on those of ])rivate or particular persons ; at the 
same time leaving to the merchants their option to assure 
w^th private underwriters, if they should prefer it. To carry’ 
this design into cfl’ect, the stat. 6‘ G. 1. c. 18. (A. D. 1719,) 
authorized the king to grant charters to two distinct com- 
jianies for assurance of ships, goods, and merchandizes at sea, 
or going to sea, and for lending money on bottomry. 

In pursuance of the powers given by this statute, the Royal 
Exchange Assurance and the London Assurance Companies 
were (established by charters, bearing date the 22d day of 
June, 1720. 

a Rotcb V. Edie, 6 T. R. 413. 


the protection and for the benefit of an hostile state, and who is so 
far a merchant settled in the state that his goods would be liable 
to confiscation in a court of prize, is not to be considered as entitled 
to sue as an English subject iu an English court of justice. Re- 
siding under the allegiance and protection of an hostile state, he 
may be considered, to all civil purposes, as much an alien enemy 
as if he were born there. But if he reside in a neutral country, 
he is entitled to all the privileges of a neutral country. See 
LVl‘Coniiell V. Hector, 3 Bos. & Pii\, ua. 
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By the section of the before-mentioned statute, in 
order to prevent any competition between these two corpora- 
tions, and any other public body, it is enacted, tliat “all cor- 
porations, societies, and partnerships (other than the said two 
corporations) shall ho restrained from underwriting ; and if 
any coiporation, or any persons acting in a society or partner- 
ship, (otlier than the two corporations) shall pnsume lo 
finderwrite any policy vwi)// shfps^ goorAc, or merchandize, at 
sen, or goin^ to sea, every such policy shall be ipso facto void 
(16), and the sums underwritten shall be forfeited; and bonds 
or other securities, for money lent by way of bottomry by any 
i orporation or society, other than the two corporations, shall 
be ipso facto void, and such agreements adjudged to be 
usurious, and the offenders shall suffer as in cases of usury.*’ 

It is to be obseiwed, tliat the object of tRe preceding section 
is merelj' to avoid marine insurances entered into by corpora^ 
tions or societies, and partnerships, other than the two privi- 
leged corporations : ancl in order to prevent any misconception 
on this point, it is expressly declared, at the close of the 
station, that any private persons may underwrite, &c. as fully 
and beLoticially as before tliis statute, provided they “ do not 
undtTwrite upon the account or risk of a corporation, or 
persons act, mg iii a society or partnership.** 

For the eases which have been decided on the preceding 
section, viii. Booth v. Hodgson, Mitchell v. Cockburnc, 
Aubert v. Maze, and Sullivan v. Greaves, see ante, p. 61, [t. 


What may he insnred. 

*riu^ subjects of marine insurance arc, ships, goods, mer- 
chandize, freight^ bottoinry, and respondentia interest; a 
spi;cial interest in goods, as the lien of a factor^ ; money 
cxpemled by the captain for the use of an l^ast India ship"* ; 
the captain’s commission and privileges in an African trade 

l> Montgomery V. Kgginion, 3 T. R. c Park, 11, 

ao<i. <1 fjiregnry v. Christie, Park, 1 1. 


(16) It appears to have been the opinion of two eminent judges*, 
that where a Kingle name appears on the policy, the insurer will not 
be allowed, if a loss Iiappens, to defeat a bond fide insurance, 
alleging to an innocent person, that there ^as a secret partnership 
between himself and another,^ 

* Eyre, C. J, in Mitchell v, Cockburn, and Kenyon, C. J . in Sullivjan v. 

Cl reaves and Couth v. nocigson. 
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ship® ; (17) the profits expected to arise from a cargo, as from 
a cargo of molasses^, or from a cargo employed in the tmde 
on the coast of Africa^. With re^spect to an insurance on 
freight, it is to be observed, 1st, that freight ought to be 
insured eo nomine as freight, and that it will not be covered 
by an insurance on goods*' ; and, 2dly, unless an inchoate 
light to the freight has commenced, the assured will not be 
entitled to recover. 

In an action upon a policy of insurance upon ship and 
freight*, it appeared that the ship bar I been destroyed by a 
tempest, before the goods which we re ready to be shipj>ed, 
were actually on board. Lee, C. J. was of opinion, that the 
plaintiff was not entitled to recover for freight, as the goods 
not having been actually on board, the plaintiff’s right to 
freight had not cofhmenced. But wliere the right to freight 
has commenced, as if part of the goods are on board, and the 
rest ready to be shipped, the plaintiff will be entitled to recover 
on an insurance on freight*'. So, where a ship was chartered 
for a voyage from London to I'eneriffe, where she was ,ta take 
wine on board, and to carry it to the West Indies, and it was 
covenanted that the owner was to rc^Jcivc for the freight for 
the said voyage so much i)er pipe, ano the vessel set sail, but 
was captured before she arrived at 'I’eneriffe* ; it was holden, 

c King V. Glover, 2 Bos. & Ful. N. R. Ii Baillie v. Modigliani, Park, 53 . 

20G. , iTongc Watts, Str. 1251 . 

f Grant V. Parkinson, Park, 267* ( 18 ) k Montgomery v. Eggiiigton, 3 T. R. 
g Barclay v. Coiisiun, 2 East, 544 . See .162. 

also Hodgson v. Glover, G Eiist, 3 iG. 1 Thompson v. Taylor, G T. R. 478. 


( 17 ) The policy of the, law considers the insurance of seamen’s 
wages, or of any thing to be received at the end of the voyage in 
lieu of wages, as illegal*. The law of England*, following the 
marine law, does not allow the mariners any wages, unless the ship 
earn freight. This law would be completely evaded, if the mariners 
could insure their wages ; but Ihere is not any such rule as to the 
captain. An insurance, however^ on jmoney lent to the captain^ 
payable out of the freight, is il legal f. 

(18) An insurance may be effected on prq^/5 genially without 

more description^, and engrafted upon a policy on ship unci goods 
ip the common printed form for a certain voyage ; with a return of 
premium for short interest: the assured proving an interest in the 
cargo. ^ ' 

* See Webster v. De Tastet, 7 T. R. 157.^* 

Wilson T. R. Ex. Ass. Com. a Camp, N. P. C. 6^6. 

. i JByre V. Glover, iG East, 9]S. ^ Campb,. 276. 
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that> as in this case the inchoate right'io freight commenced 
from the inception of the voyage, that is, the instant the ship 
sailed from London, the plaintiff was entitled to recover o)i a 
policy on freight N. In this case the policy w^as a valued 
policy on freight “ at and from London to Teneriffe, and at 
and from thence to the West Indies.” 

So where an insurance was made by ship-owners on freight 
of a certain ship™ “ at and from Dominica,” &c. to London, 
and it appeared tl\at tlie ship had been chartered for a voyage 
from London to Dominica, and back to Lowc/ow, the charterers 
agreeing^ to pay a certain part of the freight which the ship 
should make outwanls, and also to procure for the ship at 
Dominica a full cargo at the current freight for London : thq 
ship, having arrived at Dominica and delivered her outward- 
bound cargo, Avas captured while she lay at Dominica, before 
any part of the homeward cargo, which was ready to be 
loaded, could be put on board. Anendeavour was made to 
distinguish this case from the preceding case of I'hompson v, 
Taylor, on the ground, that there the insurance was on a 
valued policy upon freight on a chartered ship at and from 
liondori to *l'cncrijfe^ and at and IVorn thence to the West 
Indies; and which, as it was said, turned on the, entirety of 
the voyage insured, the freight being covenanted to be paid 
for the said voyage, according to a stipulated rate per pipe 
for 500 pipes of wine ; whereas, this was an open polity, and 
the freight was to be estimated according to the. quantity of 
goods on board, of wliich there never were any, and therefore 
no inception of the freight, and consequently not of the in- 
surance upon it : and this, it was argued, was the same as if 
the ship had sailed from Dominica without any goods on 
board; but the objection was overruled. Lord Ellenborough 
C. J. observing, that it was clear that the underwriter was 
liable, upon the authority of TJioinpson v. Taylor, the voyage 
having commenced in which the freight was to be earned 
according to the terms of the charter-])arty, which made it 
one entire contract, and wdn<ni voyage was insured by the 
policy ; that in I'hompson v. Taylor, the loss happened be- 
fore the ship arrived at Temriffe, where she was going to 
fetch her freight, and yet the underwriter was holden to lx* 
liable. 

Freight may be insured for part of an entire voyage" ; and 
if the ship be on the voyage insured when the loss happen, 
the assured wiltJbe entitled to recover although the ultimate 
destination of the ship was not disclosed to the underwriter, 

m Honicastlc V. Suart, 7 East, '400. nflajlor v. (5 East, 394. 
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Of Losses, 

1 . By Perils o f the Sea, 

' 2. Uy Capture, 

3. By Arrests^ ^c. 

4. By Barratry. 

5. By Fire. 

1. By Perils of the Sea . — ^Lo?ses by perils of the sea arc 
understood to mean only such as procee<l Ironi igicre sea 
daina^c“ ; that is, such as arise from stress of weather, winds, 
ajid waves,, from lightning and tempests, frolii striking 
against rocks, from sands, &c. 

A loss occasioned by another ship running down the ship 
insured, through gross negligence, is a loss by perils of 
the seaP. 

If there has not been any intcUigonce received of a ship 
within ti reasonable time after she has sailed**, it will be 
presumed, that she perished at sea, and the assured ni.ay 
inaiutiiin an action against the umlerwriter, stating the loss 
to have hajipened by the vessel sinking at seah What shall 
be deemed a reasonable time, must depend on the distance 
and length of the voyage. See. 

Evidence of the vessel having sailed on her intended 
voyage on such a day, ami not having been lieard of since, 
is the best cvideiiec, of which the nature of such a case 
admits, and, consecpiently, will be suHicient to support the 
action. It is not necessary to (rail witnesses from the vessel’s 
port of destination ; it is sufficient to prove that she was not 
heard of in this country' after she sailed*. But it must be 
shewn, that when the,shij> left the port of outfit, she was 
bound on the voyage insured*. For this purpose the convoy 
bond'^ mentioning the port of destination in the common 
form, or a liceiicej*, is pvima facie evidence. 

Under a count for a loss by perils of the sea*', evidence 
that the ship was destroyed by a species of worms, which 

o IMarsli. 4 i 6 t Cohen ▼. Hhickley, 2 Camp. N. P. 

p {Smith V. Scott, 4 Taunt. I2G. C. 51 . 

q Park, 0 * 3 . u Ih. S. C. 

r GroRU V. Brown, Str. 1199. Sec also x Marshall v. Parker, 2 Caiinp. N. P. 

Newby V. Read, Sittin|;s after M.T. C. 70. 

i/Ua, coram Ld. Mansfield, C. J. y Rohl v. Parr, London Sittings offer 

Paik, 63. H. T. 1796. Park,t) 3 . 

s Twenilow t. Oswin, 2 Camp. N. P. ' ■ 

C.« 5 . ' 
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infest the rivers of Africa, was holdcn not to support the 
declaration. If a ship hove down on a beach within the tide- 
way, to repair, be thereby bil^d and damaged, it is not a 
loss occasioned by the perils of the seas®. 

A h averment of loss by perils of the seas, is not supported 
by proof that the vessel was sunk in cpnsc ciuence of being 
fired u])on by another vessel under a mistake*. 

It is the province of the jury to determine, whether tlie 
cause of the loss be a peril. of the sea or iiot\ 

In cases of insurances upon goods, where, by the terms of 
the policy, the undenvriter is to continue liable until the 
goods are safely landed, if one of the public lighters, en- 
tered at Waterman’s Hall, be employed for the purposi^ of 
landing the goods, and the goods sustain a damage on board 
such lighter, without any negligence on the part of the 
lighterman, the underwriter will be responsible for the loss* ; 
but if the owner of tlie goods choosers to employ his own 
private lighter to land them'* ; or if after the goods are put on 
board a public lighter, the owner takes them into his own 
custody and possession, and discharges the lighterman*, the 
underwriter in such cases will not be liable. 

"2. Loss ht/ Capture. 

Capture is the taking the ship or goods by an enemy of the 
countiy to wlvich the ship and goods belong, when in a state 
of public war. 

d’o constitute a loss by capture within the meaning of the 
policy^ it is not necessary, that the ship should be con- 
ileiuned, or carried into any port or fleet of the enemy. 

In every case of capture^, the insurer is answerable to the 
extent of the suiu insured for the loss actually sustained, 
'riiis may be either total, as wdiere the thing insured is not 
recovered again ; or partial, as where the ship is recaptured 
or restored before abandon7nent ; in which case the insurer is 
bound to pay the salvage, and anj*^ other necessary expense, 
which may have been incurred by the party for the recovery 
of his property, 

4 'riioinpson V. Whitmore, 3 Taaiit. Bixllcr, J. Hurry v. Royal £xch. 

22/. Ass., 2 Bus. & Pul. 430 

f Cullen V. Butler,'.! Stark. N. P. C. d Sparrow v. Canullicrs, Sir. 1236. 

MS. Ld. Elleuborouffli, C. J. c Strong v. Nataliy, 1 Bos. & Pul. N. 

B Per Kenyon. C.J. in Bullerv. Fisher, R. 16. 

Abbott, 236. f Per Ld.^Maiisfickl, C, J. in Goss r. 

C Rucker V. London Assurance Coiup. W'ithcrs, 2 Buvr. 694. 

X40U(lon Sittings, Jii.ic, l^*r g Muish. 422. 
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In assumpsit upon a policy of insurance^ interest or no 
interest, against eiieuiics, pirates, takings at sea, &c. it ap- 
peared, that the ship was taken by a Swedish pirate, and 
remained in his |x>s'session for nine days, and then was re- 
taken by an Knglish man of war, and,' after the suit, com- 
menced, brought into Harwich; it was holden, that the 
plaintiff was entitled to recover; for though the ship was 
retaken, yet the plaintiff’ had received a damage by tlje in- 
terruption of his voyage: and the question was not, whether 
the plaintiff hjyl his ship, and did not lose his property, but 
,what damage he had sustained. 

In a case where a privateer had been insured*, interest or 
no interest, free from average, and without bemft of salvage, 
for a cruise of three months, and during that time she was 
captured, whereby she was prevented from finishing her 
cruise it was holden, that the assured was entitled to re- 
cover for a total loss, although it did not appear, that the 
ship was ever carried infra pr/^sidia hostium, and although 
the ship was retaken before the expiration of the three 
months. 

See further on this subject, Whitehead v. Bance, Park, 77* 
and Dean v. Dicker, Str. 1250. 

A ship warranted neutral was captured as an enemy’s 
ship, and the owners, after an interlocutory decree against 
them, agreed to a compromise*'; this being done bona fide, 
it was holden, that the insurer was liable for the sum paid by 
the insured under such compromise. 

Formerly, it was a common practice, when vessels were 
captured by the king’s enemies, or by other persons com- 
mitting acts of hostility, for persons to agree with tlie cap- 
tors for ransom of the vessels, and for securing the stipulated 
ransom, not only to giye hostages, but also to bind them- 
selves, or the owners, for the payment thereof (19). The 

h Depaiba T. Ludlow, Corny ns' R. 360. k Berens r. Rucker, i Bl. R. 313* 
i Pond V. King, l VVils. jQi. 


( 19 ) When this agreement was reduced into writing, the in- 
strument coutaining the ternni of it was denominated a ransom bill. 
Seethe form, Doug. 641. This instrument usually provided for 
the safety of the captured vessel during the remainder of her 
voyage, and actions of assumpsit were brought tipon these billsi 
See the form of declaration, 3 Burr. 1734.» but in Anthon v. 
Fisher, Dpuj^« 648. it* was decided, that an alien enemy cannot, 
by the municipal law of this country, sue for the recovery of a 
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law of nations gave a sanction to tbis practice ; but it hav- 
ing been found, by experience, liable to great abuse, aud 
there being reason tp apprehend, that upon the whole it 
operated more to the disadvantage than the benefit of his 
Majesty’s subjects, it was enacted by stat. 22 G. 3. c. 25. s. 1. 

That it should not be lawful for any of his Majesty’s 
subjects to ransom, or enter into any agreenunit for ran- 
soming, any vessel belonging to any of his Majesty’s sub- 
jects, or any goods on board the same, which should be 
captured by the subjects of any state at war with his Ma- 
jesty, or hy any persojis committing hostilities against his 
xMajesty’s subjects.” By s. 2. “ A^eements entered into, 
and bills, notes, and other securities given by any persons 
for ransom of such ship cf, vessel, or of any goods on board 
the same, are declared void.” And by s. 3. a penalty of 
500/. is given to the informer for every offence against this 
act. ’Vliis statute having expired with the termination of 
hostilities in 1783, the same provisions have been repeated 
verbatim in subsequent prize acts. See st. 33 G. 3. c. 66 , 
a. 37, 38. and st. 43 G. 3. c. Ib'O. s. 34, 35. 

Although, by the terms of the policy, the underwriters 
undertake to indemnify the assured against a//, captures and 
detentions of princes, without any exception in respect of 
the acts of the government of their own nation, yet has the 
law engrafted an exception thereon of captures made by the 
authority of the government of the country to wliich the 
underwriters belong. Hence®, it has been solemnly deter- 
mined, that even after the cessation of hostilities between 
England and France, a Frenchman was not entitled to reco- 
ver in the English courts upon a policy of insurance ef- 
fected in England before the commencement of hostilities j 
for a policy, containing an insurance against British capture, 

I Furtado v. Rodgers, 3 Bos. & Pul. 307. Kelliicr v. Le Mesurier, 4 East, 
_ 191. Cjaniba v. Le Mesurier, 4 East, 39(>. 


right claimed to be acquired by him in actual war. Since the stat. 
22 G. 3, c. 25^. and 43 G. 3, c. l6o. s, 34, 35. the law relating to 
ransom bills is become a mere matter of^ curiosity. I'lie reader 
who- is desirous of ptirsuing the subject, is referred to the following 
cases : Richatcl v, Bettenhaiii, B. R'. M. 6 G. 3. 3 Burr. 1734. 
1 Bl. Cornu v, Blackbume, B. R. E. 21 G.3. Doug. 

640. Anthon v. Fisher, B. H. M. 23 G. 3. Exch. Chamber. 
M.-' 25 G. 3. Doug. 648. n, (I). Yates ,v. flail, B. R. M. 
26 G. 3. I T. R. 7-'^. 
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€0 nomine^ would be illt^gal jukI void upon the lace oF it, as 
beinj 2 : directly aiul obviously repugnant to tlici interest, of 
the Slate, havinj*- an iinmediate tendency to render ineffec- 
tual, to the exUait of the imlcmnity created thereby, all 
oliensive operations by sea adopted on the part of his Ma- 
jcsiv and his subjects, for the jmrpose of weakening the 
slrcnctli and diniinislhng the resources of the enemy. And 
if an insurance hy a British subject, made in terms against 
Jiiitirth capture, would be void, an insurance indirectly pro- 
(iuerng the same ellec't, by the application afterwards of the 
general terms of the insurance to the particular event, c.J 
of British cajituiT, Which takes ])Iace afterwards, must 
upon principle bo equally illegal ; and no peril, the subject 
of insiiiance, caii be recovered under the generality of the 
terms “ capture,” “ detention of princes,” or the like, which 
cannot, consistently with law, he s])ecihcally insured agaiusi 
in (iin*('t and express terms. 

It is to be observed, that although in (‘uses of cai)tiire the 
underwriter is responsible to the assured, yet, if before a de- 
mand the. ship be recovered, he is liable for the amount only 
of tlie loss sustained at tlie time of the demand ; or if the ship 
bo restored after payment by the underwriter, he shall stand 
in the [)laco of the assured. 

By stat 43 G. 3. o. KiO. s. 39. (the last prize act) it was 
enacted, 'fhnt if any ship, vessel, or boat, taken as prize, 
or any goods therein, shall appear and be proved in a com- 
petent court of luimivalty to have belonged to any of liis Ma- 
ji'sly’s subjects, which were before taken by any of h is Ma- 
jesty’s enemies, and at any time afterwards retaken by any 
of his Majesty’s ships of war, privateer, or otiier vessel or boat 
under liis Majesty’s protection, such ship, 6cc. shall be ad- 
judged to he restored by decree of the said court of admiralty 
to the former owners, on their paying for, and in lieu of sal- 
vage, 1. If retaken by any of his Majesty’s ships, or hired 
armed ships, one eighth part of the true value of the ship, 

2. If retaken by any privateer, or other ship, &c. one sixUt 
part of the true value, &c.; and, 3. If retaken by the joint 
operation of one or more of his Majesty [s ships, and one or 
more private ships, such salvage as the judge of the High 
Court of Admiralty, or other court having cognizance 
thereof, shall, under the circumstances of the case, deem fit ; 
unless' the vessel retaken. appears to have been, after the t^- 
ing by his Majesty’s enemies, by them set forth as a vessel of 
war, in which case it shall not be .restored to the former 
owners, but shall (whether retaken by his Majesty’s ships or 
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by a privateer) be adjudged lawful prixc for the benefit of tlie 
captors.*’ 

And by s. 40. it is enacted, “ that vessels or goods taken 
or retaken, and restored by the commander, &c. of the 
privateer, &c. through consent, or clandestinely, or by 
collusion or connivance of such commander, &c. idthout 
being brought to adjudication^ shall, upon proof there of in a 
court of admiralty, be adjudged good prize, one moiety 
thereof to the king, and the other to the discoverer; pro-* 
yided®, that if a ship be retaken before she has been carried 
into an enemy’s port, it shall be lawful for her, if the re- 
captors consent thereto, to prosecute her voyage, and it 
shall not be necessary for the recaptors to proceed to ad- 
judication till six months, or till the return of the ship to 
tlie port from which she sailed: and the master, owners, 
or their agents may, with the consent of the recaptors, 
unliver and dispose of their cargoes before adjudication; 
and in case the vessel shall not return directly to the port 
whence she sailed, or the recaptors shall have had no oppor- 
tunity of proceeding regularly to adjudication within six 
months, on account of trie absence of the vessel, the court 
of admiralty shall, at the instance of the recaptors, decree 
the restitution to the former owners, paying salvage, upon 
such evidence as shall appear reasonable; the expense of 
such proceeding not to exceed the sum of fourteen 
pounds.” 

Under this head it v/ill be proper to consider the effect and 
operation of an embargo on the contract of insurance. 

An embargo is an arrest laid on ships or merchandize by 
public authority, or a prohibition of state, commonly issued 
to prevent foreign ships from putting to sea in time of war, 
and sometimes also to exclude them from entering our 
ports. 

Where a neutral insures" in this country a ship “ at and 
from a port in a foreign country and while the ship re- 
mains in that port, an embargo is laid on by the foreign state, 
the assured will, if the embargo continue, be entitled to 
abandon, and to recover for a total loss ; for such ah embargo 
is witiiin the meaning of the words arrests, restraints, and 
detainments by kings, princes, and people.” 

What would be tlie effect of an embargo laid on by the 
government of this country upon a ship insured here, has 

m S. 41. n Rotch r. F.die, 6 T. R. 4i3. 

TOL. II. * , R 
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not been solemnly determined. It seems, however, that 
aUiioucjh one British subject mi^ht insure. Muother British 
subject afjjaiiist the co!isef[iient*es ot* an embargo laid on by 
the British government®, yet an insurance for the benefit of 
a foreigner against sue!) an embargo would be illegal^. 

3 . Losii hif ^!r rests, ^'c. 

Among other perils, wliich the assurers, in the language 
of the policy, are contented to bear, and «lo take upon 
tl'icm in tlie voyage, are “arrests abd defainincnts of all 
Kings, princes (20), and people, of what nation, coiaUtion, 
(u* (|iKility soever.** 

'Idle word “ people*’ means the ruling or supreme power 
of the country, whatever it maybe. This appears clearly 
from another ])ait of the policy ; for where tlie underwriters 
insure against the wrongful acts of individuals, nirv describe; 
them by the namos of pirates, rogues, tliieves. M’lic words, 
theridbre, “ kings, , princes, and people^' must apply to 
nations in their collective capacity. Hence, where a party ot 
rioters boarded a ahip'b having taken the command, 

stranded her, and compelled the captain to sell the cargo, 
wliicli consisted of wheat, at their own price, and much 
below its real value, it was holden that tlic plaiiitiit, who 
iiad insured the cargo, could not recover on a count stating 
that the vessel Avas arrested, distrained, and detained hy peo- 
ple to the plaintitr unknown, hy reason whercot the cargo 
Avas wholly lost to tlic plainiiir. 

Upon a (oiiunoii policy on goods, the underAvriters arc 
discharged, if t!;e goods arc landed at the port of destination 
hy the onicers of governuieiit there, and are lodged in the 
governinent warehouses, if this be the usual mode in which 
goods are landed at that port, although the goods insured an; 
afterwards confi .seated by the government, and are never in 
the possession of the cons^grlces^ 

o Sre Marsh. 437. Green v. Younpr, p Opinion of the Judges m To utengv. 

Ld. Uaym. 840. Salk. 4 14 - nitrl f.ij. Hubbard. 

Alvanicy's opinion in I’mitciig v. cj Nesbitt v. Lusbington, 4T.*R. 78.J. 

Hubbard, 3 Bos. & Pul. 302. i* Brown v. Cai-stairs, 3 Camp. N. P. 

C. iGl. 

(20) By the Avord “ princes,” according to the opinion of Lord 
IV^anslield, in Goss v. Withers, 2 Burr. 696. must be understood, 
not enemies merely, but those in amity also. Hence it is said^ that 
hy the general law, the assured may abandon in the case of an arrest 
or detainment by a prince not an enemy. 
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Policy on goods at and from London to Archangel ', “ un- 
til tlie gc^ods should be there dischiiri^cd and safely landed/* 
'I'lie declaration averred that the ship arrived at Archang(*l ; 
but that before tlie goods were <lischargcd or safe ly land(‘d, 
they were seized and dctaincMl by tlie ja rsons exi rcising tlie 
powers of governniciit there, it appeared in evidence lliat 
as soon as the vessed arrive^l at .Archangel, lier hatches 
wen; sealed down, and a custom- house-olliccr remained con- 
stantly on hoard. Leavu' was refused to unload the cargo for 
several wtoLs ; and at last it was unloaded into praams or 
lighters belonging to the government, under the inspection 
of ail officer, and lodged in a government warehouse, where 
the consignees had no control over it, aiwl were not even 
permitted to see \t. 'The whole was afterwards condemned, 
on the ground that the ship had come from London, insl(ia{l 
of 'I’cneritiV* as was rt preseiited by the simulated papers 
Avliich she carried. — It appeared; however, to be the uni- 
form course of transacting business at Archangpl, that when 
a ship arrives her hatches are sealed down, that a custom- 
house-ofticer remains on board till she is unloaded, and that 
the goods must be carried in the first instance to the govern- 
ment warehouses, where they remain till the duties are 
paid. Under these circumstances J^ord Ellenborough was of 
opinion, that there was not any ( vidcnco, that the goods 
were seized and detained by the Russiaii government hvfore 
Ifiey were discharged and safely landed — that the goods we n* 
landed according to the usual course of trade at the poit of 
Archangel; and consequenily that the underwriters on sueh a 
|)olicy as the present were not liable for any subsec^uent 
loss. , 

In a declaration on a policy on goods it was averred,- that 
the ship with the goods on boanl, when at C. was arrested 
by tlic persons exercising* the powers of governm(*iit there, 
and the goods were by the sai<l i>ersons se ized and coidis- 
caled. It was proved, that on tlie ship’s arrival at C. her 
hatches were sealed down, and In r cargo Avas afterwanls 
forcibly -unloaded by the officers of government, and never 
delivered to the consignees. ’Phis was hoideu* to be sulli- 
cient proof of the avernu*nt, without the production of any 
sentence of condemnation. 

s Urown V. Caistaiis, a Caiup N. 1*. 1 CsiiTnUiers v. Gray, 3 Camn N. V. 

C. nil. C. MM. 


U 
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4. Loss by Barratry (21). 

The original meaning of the term barratiy” is to be 
collected f^rotn the Italian language, and is, according to 
Dufresne’s Glossary, (ierbum barratria,) “ fraus^ dolus, 
qui jit in contractibus et venditionibus*," He does not apply 
it in any marine sense, or with reference to the particular 
relation of masters and owners. In that sense, however, in 
which it is particularly used, as applied to subjects of British 
marine insurance, in the earliest reported case*, which we 
find on the subject, it Is considered as being precisely tanta- 
mount to fraud, in^ the particular relation which subsists 
between master, mariners, and owners, being such by which 
a loss may happen to the subject matter insured. And as 
no limitation is put upon the term “ fraud,” in that case, the 
court must be understood as holding, that fraud and bar- 
ratry were in effect words of co-extensive import; that is, 
tliat barratiy included every species of fraud in the relation 
of the master to his owners, by which the subject matter in- 
sured might be endangered. 

In conformity with this opinion, Willes, J. in giving the 
judgment of the court in Lockyer v. OfBey, 1 T. R. 252. 
defines barratry as including “ every species of fraud or 
knavery of the master of the ship, by which the freighters 
or owners (the freighters in that case were owners pro tem^ 
pore) are injured.” 

‘ Barratry may be committed either by a wilful deviation*, 
in fraud of the owner, by smuggling*, by running away with 

s Per Lil. Pllenburough, C.J. deliver- t Kiiiffbt v. Cambridge, Str. 581 . 
in);; the judgment of the court iii u Vallejo v. Wlieclcri Cowp. 145. 
£arlc y. Koivcroft, 8 £aBt, | 54 . x 1 T. R. 25 S. 


( 21 ) “ It is extraordinary that this 6|>ecies of loss, occasioned by 
tlie misconduct of the master, selected 'and appointed as he is by 
the owners themselves, and liable to be , dismissed by them only, 
' should ever have been made the subject of Insurance ; and it is the 
more so, as it has an impolitic tendency to enable the master and 
. owners, by a fraudulent and secret contrivance and jinderstanding 
between them, to throw the ill success of an illegal adventure, of 
wliich the benefit, if successful, would have belonged solely to 
themselves, upon the underwriters. So, however, it is, that this 
description of loss has, from the earliest times, held its place as a 
subject of indemnity in British policies of insurance.” Per Lord 
Elleuborough, C. J. delivering the judgment of the court in Earle 
V. Roweroft, S East, 134. 
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the ship, by sinking (-22) or deserting her, or by defeating 
or delaying the voyage (-23) with a criminal intent. If by 
reason of these, or other similar acts, the subject matter in- 
sured is detained, lost, or forfeited, the assured will be en- 
titled to recover against the underwriter for a loss by bar- 
ratry ; and such acts being in violation of that duty which 
the masters and mariners owe to the shrp-owj!iers, the circum- 
stance of the master or mariners conceiving that they were 
acting for the benefit of the owners will not vary the case. 
Hence where the master^^, under letters of marque, which 
for want of a certificate were not valid, (and which had been 
put on board by the owners with a view to encourage sea- 
men to enter, and without any intention of their being used 
for the purpose of cruizing), had cruized for and taken a 
prize, in consequence whereof the vessel was lost; it was 
holden to be an act of barratry, although the master had 
libelled the pRze in a court of admiralty, for the benefit of 
the owners as well as himself. 

Neither is it necessary, in order to constitute barratry, 
that the master should derive, or even intend to derive, any 
benefit fmm the act done (24). Hence, where the master 
sailed out of port*, without paying the port duties, whereby 
the ship was forfeited, it was holden to be barratry. So 
where the master*, under general instructions from his 
ownere to make the best purchases, with dispatch, went into 
an enemy’s port, and traded there, on account of which 
illegal traffic, the vessel insured was seized by a king’s ship, 
and afterwards condemned ; this illegal act, unautho- 
rised by the ship-owners, was holden to be barratry, al- 
tliougli it did not appear that the master would have been 
benelitted by the act, or that he intended thereby any thing 

y Moss V. Byvom, 6 T. 41 . 379. a Earle v. Roweroft, 8 East, 126. 

a Knight t. Cambridge, as oited in 

S East, 135 , ia6. . 


(29) For the penal cousequwices attending the wilful destruc- 
tion of ships, see slat. 1 Ann. stat. 9. c. 9. s. 4. ; 4 G. i. c. 12.; 
II G. 1. c. 29. s, 6, 7. As to tho mode and place of trial for this 
offence, see stat. 28 Hi 8. c. 16.; 43 G. 3, c. 79. Ireland, and 
Cv U3. England. ' 

. (93) ** Even dropping anchor t0/l& a fraudulent intent is barra- 
try.*' Per BuUer, J. in Ross v. Hunter, 4 T. R. 38. 

(94) But in some cases the circumstance of private benefit ac.* 
cruing to the master may be evidence of fraud in him. 
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more than to make the cheapest and speediest purchases for 
hia employers (25). 

In order'*, however, to constitute barratry, it is essentially 
necessary, that there should be fraud. Hence, a simple de- 
viation, through the ignorance of the master, without fraud 
on his part, althougli it avoids the policy, will not amount to 
barratry (20*). It is to be obseiwed, that barratry, in the sense 
in which it is used in our policies, cannot be committed by 
any persons except masters or mariners, nor against any 
persons except the owners of the ship*; but this term 
comprehends not only absolute owners, but owners pro h&c 
vice only, as general freighters. Hence, if A. be the owner 
of a ship**, and let it out to B. as freighter, who insures it for 
the voyage, and the barratrous act, whereby the vessel is lost, 
is committed .with the knowledge of A., yet if it be unknown 
to B. he may recover against the underwriter for a loss by 
barratry. 

So where the insurance is made l)y and in favour of the 


b Phyn v. Royal Rxcli. Ass. Co»up., 
7 T. li. 505. 

c Nutt V. 15()«r<lie«, i T. R. 343. 
d Vallcio V. Wheeler, Cowp. i4:j. But 
see Hohbs v. Haiiiiani, 3 Camp. N. 
P. C. 94. vk here ii%vas held, that if a 


chfirtercd ship be lost, by means of 
tbc captain rmjrai'ing in an illegal 
trade, in obedience to the orih i*s of 
the charterer, this is not a loss by 
barratry for which ship-owner can 
recover against the underwriters. 


(25) It was contoiidtid in this case, on the pnVt of the defendanl, 
that if the conduct ()f the master, although criminal in respect of 
the state, were, in his opinion, likely to advance the owner’s interest, 
and intended by him to do so, it would not be barratry; but to this 
the court said they could not assent, for it was not for him lo judge 
in cases not entrusted to his discretion ; or to suppose that he was 
not breaking the trust reposed in him, but acting meritoriously, 
when he endeavoured to advance the interest of his owners by means 
which the law, forbids, and which his owners alto must be taken to 
have forbidden, not only from what ought to be, and therefore must 
be, presumed to have been their own sense of public duty, but also 

, from a consideration of the risk and loss likely to follow from the use 
. of such means. ’ . * 

(26) Barratry must be some l>reach of trust in the master, ex 

Per Lee, C. J. in Stamma v. Brown, as cited by Law- 
rence, J. from a MSS. note in 7 T. R. 508. “No case of deviatioh, 
unless it be accompanied with fraud or crime, is within the true de- 
finition of barratry.” Per Ellenborough, C. J. in Earle v. Row- 
croft, 8 East, ]3p. But where the deviation is such as amounts 
barratry, the underwriter cannot insist on the deviation as a grouml 
of objection against the right of the assured to recover. 
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.shil>ov/ncr, and the ' barratrous act is committed with the 
privity of the freighter, the underwriter is not discharged®, 
unless he can show that the ship-owner also was privy to the 
barratry. 

It appears from the preceding remarks, that where the 
owner of tlie ship consents to the act done, such act is not 
barratry^ So \vherc the master of the ship is also owner®, 
he cannot coni mil barratry, because he cannot commit fraud 
against himself. 

And the same rule liolds in equity, where the owner, 
having mortgaged the ship, acts as master*', for the mort- 
gagor is considered in eciuity as the owner of the thing 
inorlgagcd. But proof of tlie master having committed . 
barratry is prima facie sudicient to entitle plaintitV to recover, 
AAuthout shewing negatively that the master was not owner 
or general freighter^ If the underwriter insists on this as a 
defence, it is incumbent on him to shew that the master was 
also owner or general freighter. 

It will be proper also to remark, that barratry cannot be 
committed agaiilsl the owner of the -ship with his consent. 

It is not necessary that the loss, in consexiuence of the 
barratry siiould happen in the very act of committing the 
barratry, it is suilicient if it happen at any time afterwards, 
and before tlie voyage insured is completed ; but it must 
happen during the voyage insured, and witliin the time li- 
mited by the policy ; fbr where the masters in the course of 
the voyage, coaumtted barratry by smuggling, ou his own 
account, by hovering, and running brandy on shore in casks 
under O’O gallons, and the ship afterwards arrived at the port 
of destination, and was there moored at anchor 24 hours in 
safety, after which she was seized by the revenue ollicers for 
the smuggling, it was holden, that the underwriter was dis- 
charged. 

The captain of a ship insured^ barratrously carried her out 
of the course of her voyage, procured her to be condemned 
in a vice admiralty court, sold her, and delivered her to 
the purchaser. In an action on tln^ policy, to which the 
Statute of limitations was pleaded, Lord Ellenborough was of 

c Boutflower v. Wilmcr, London Sit- h Lowiii v. Suasso, Postleth. Dirt, vol, 

liiiffs after T.T. 31 G. 3. corain Lee 1. p. 147. per Ld. Hardw ickr CIi. 

C. J. MSS. , » Lockyei* v. Offley, 1 T. R. ^5 1 . 

f Stamina v. Brown, Str. 1173-** Nutt k Hibbuit v. i>rai'tiii« i Caiiui. N. I . L. 

V. Boujrdieu, i T. R. as.*!. 
g Ailmitted S. C. amt Boss r. Hnii' 

l«r, 4 T. 11. 33. ■ 
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opinion, that the cause of action did not accrue, as the loss 
did not hs^ppen until the master had divested himself of the 
possession of the ship, by delivering her to the purchaser, 
and therefore, although the barratrous abandonment of the 
voyage, for the purpose of making away with the ship, and 
fraudulent oondemnation- had taken place more than six 
years before the commencement of the action, yet as the sale 
and delivery were within six years, the plea did not oj[>erate 
as a bar. 

As it is not necessary to aver the fact whereby the loss is 
occslsioned^ in the very words of the policy, provided the 
fact alleged be within the meaning of these words, in a case 
where, by the policy, the ini^trance was against the barratry 
of the master, and the breach assigned in the declaration was, 
that the ship was lost by the fraud and neglect of the master, 
the declaration was holden to be good; for barratry imports 
fraud, and he who commits a fraud may properly be said to 
be guilty of a neglect, viz. of his duty. 


5. Loss by Fire. 

Fire is expressly mentioned in the policy, as one of the 
perils against which the underwriters agree to indemnify the 
assured. 

In an action on a policy™, where the loss was stated to be 
by dre, it appeared that the ship in question having been 
chased by an enemy of superior force, the captain, in order to 
prevent her from falling into the hands of the enemy, set her 
on fire. It was holden, that this loss was covered by the 
policy ; Lord Ellenborough, C. J. observing, that if the ship is 
destroyed, it is immaterial whether it is occasioned by a com- 
mon accident, or by lightning, or by an act done in duty to 
the state. * Nor could it make any difference whether the ship 
was thus destroyed by third persons, subjects of the king, or 
the captain and crew, acting with loyalty and good faith, 
f ’1?ire was still the causa causans^ and the loss within the perils 
^insured against. 

If a fire arises on board a ship from the damaged quality of 
the ^oods insured, the underwaters are ^pot liabTe^ but if the 
loss ii^'uot so occasioned, the jj^Hcy ijfill not be vitiated by 
^tbe non-disclosure of the condition o/|Se goods to the under- 
^writer". 


1 Knial^ V. CamYiridge, Lord Rayro. 
, 1349. ^tr. 5S1. 8 Mod. 330. 
m Gordon v. RimiSHigtoii, 1 Camp. 
N. C. 133. 


D Boyd ▼. Duboii, a Camp. N. P. C. 

133 ; . 
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V. Of total Losses and Abandonment. 

A /TOTAL loss isi of two kinds; one, where the whole pro- 
perty insured perishes i the other, where the property exists, 
but the voyage is lost®, or the expense of pursuing it exceeds 
the benefit arising from it. In the latter case, the assured 
may elect (27) to abandon to the underwriter all right to such 
part of the property as may be saved, and having given due 
notice of his intention to do so, the assured will then be en- 
titled to demand a compensation as for a total loss; but if thr^ 
assured does not in fact abandon (28), or if he omits to *^ve 
the underwriter notice (29) of his having abandoncfy-* or if, 
being required by the underwriter to assign over hij^ interest 
in the property insured, he refuses to do so** (30), h(t vvill not 

. • r . ; 

o If the voyage be defeated, it is the Royal^ Exch. Ass. Sittings 

same thiug for this purpose as if the at Serjeants' Inn, Enst. T. . 

ship be lost. I.awi'eiicc J. 6T. R. 56 G. 3. \ 

425. But see Parsons v. Scott, 2 p Havelock ▼. Rockwoud\ 3 'p, p, o(is. 
Taunt. 363. and Anderson v. Wallis^ more fully reported by Atcheson, 
3 Camp. 440. 2 Manic & Sehvyn, 240. Svo. J 800. 

.ind post, p.911. See also Hunt v. ^ ; 


(27) The assured is not in any case bound to abandon. S'\^e 16 
East, 15. 

(28) An insurance was effected on some hogsheads of sugar one, a 
voyage from Ostend to Havre, The vessel sailed from Osteiid, but 
was forced on shore, and the cargo damaged. The assured wrote to 
the underwriters, to inform them of the circumstances, and of the 
injury which the sugars had sustained. The underwriters in an- 
swer desired, that the assured would do the best with the damaged 
property.*’ It was holdeii, that the letter, coupled with the answer, 
did not amount to abandonment. ThelluiBOn v. Fletcher, 1 £sp. 
N. P. C. 73. per Kenyon, J. 

(29) Notice of abandonment is necessary, although the ship ahd 
cargo have been sold and converted^ into money, when the notice of 
the loss was received. Hodgson v. Blackiston, Park, 172. a. n. . ^ 

(30) In Havelock, v. Rp^c^Jiwoqd, the insurers offered to settle with 
the insured, first making a , r assignment of one-fourth part of the 
value of the^ship for &iiiei^ The sum insured not amounting 
to one-fourth, the plai, miff declined making the assignment. The 
court wc^e of opinion, that, under these circumstances, the assured 
could not be consideredAS having abandoned ; Kenyon, C. J. ob- 
serving, that the refusal m assign seemed to him to be equivalent to 
a refusal to abandon ; and Grose, J. intimating, that there should 
have been an offer on the pirt of the assured to assign such patt as 
he was entitled to. See Atcheson’s Report, p. 18. 
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be entitled to claim as for a total loss ; unless, in the conclu- 
sion, there be an actual total loss^. ^ 

Insurance on goods. The vessel was wrecked, part of the 
goods were lost, and part got on shore, but (whilst on shore) 
were destroyed an<l plnndered by tlie inhabitants of the coast 
of tlie Isle of France, so that no portion of them came again 
into the possession of the assured. Held that this was a' 
total loss by perils of the sea, and no abandonment was 
necessary. 

When the assured has received intelligence of such a loss 
IS entitles him to abandon®, it is incumbent on hina to make 
fac election to abandon, and to give notice therem to the 
where;riter witlnn a reasonable tme^ (31), after receipt of 
of the rijgence ; otherwise the assured will be considered as 
that the’TLved his right to abandon, and in case any part of 
the declji’ty insured be saved, he can re cover as for a i)artial 
fraud, and 

• be guilty jment is necessary to make a constructive lotal loss ; 

c be an actual total loss, the circumstance of the 
saaving previously given an ineffectual notice of aban- 
p. ^.t,wiU not prejudice his claim". 

oerils!/^^' a ship was chartered from Liverpool to Jamaica, 
^su*^^ take on board a full cargo for Liverpool, at the cur- 
rate of freight, to be paid at one month from the dis- 
fge of her cargo at Liverpool; .and the ship-owners ef- 
^]ted a valued policy oii*the freight, at and from Jamaica, 
cO her port of discharge in the united kingdom ; and the ship 
arrived at Jamaica, and, after taking on boartl onc-half of 
her cargo, Avas lost by storm, the remainder of her cargo 

q ^Iolli*jh V. Ainlrc«f», 15 East, 13. s Mitchell v. Eilio, i T. R. Cos. AIl- 
r Jioiidrcit v. Hrntigg, 1 Holt's N. P. wooil v. [lenckell, Park, 172 . 

C. 149, C. B. (jihbs, C. J. t Barker v. Biakes, 9 East, 2S3. 

11 Mcliish V. Andrews, 15 East, 13. 


( 31 ) “ An abandonment must be made within a reasonable time ; 
and I rather conceive that it is the province of the judge to direct 
the jury as to what is a reasonable tirjqi'e^ under the circumstances.” 
Per Lord Ellenhorough, C. J. in Anderson v. Royal Excii. Ass., 
7 East, 43. cited by Ld. E. in 0avy v. Milford, 15 East; 563. 
“ The assured must make his election speedily, whether lie will 
abandon or not. lie cannot lie by, and treat the loss an 
average loss, and take measures for the recovery of it, without com- 
municating that fact to the underwriters, and letting them know 
that the property is abandoned to them.” Per Lord Kenyon, C. J. 
in AUwood.v. Henckell, Park, 172. t ^ 
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hoing on shore and ready to be shipped : held that the assured 
were entitled to recover, as for a total loss*. 

It may be collected, from the two following cases, umler 
what circumstances the assured may elect to abandon and 
claim as for a total loss. 

A ship was freighted with fish^, and was insured on a 
voyage from Newfoundland to the port of discharge in Por- 
tugal or Spain, without the Streights, or England. During 
the voyage a violent storm arose, in consequence of which 
it became necessary that part of the cargo should be thrown 
overboard, and the ship was so much disabled as to render it 
necessary for her to go into port to refit; but before she could 
reach any port, she was captured by the French, who took 
out nearly the whole of the crew, and sent them into France, 
'riio ship having remained eight days in possession of the 
enemy, but not liaviiig been carried into port, nor within the 
encrnii's’ fleet, was recaptured aufl brought into Milford 
Haven. Tlio assured immediately gave notice of their inten- 
tion to abandon. The remainder of the cargo was spoiled 
whilst the ship lay at Milford Haven, ami before she could he 
refitted. It was liolden, th.at the loss being in its nature a 
total loss, at the time wluai it happened, the assured, had a 
right of election to abandon ; that the subsequent title to re- 
stitution, arising from the recapture of the ship, ichick was 
not in a siiuation to pursue her voyaj^e, could not take away 
a riglit vested in the assured at the lime of the capture, and 
consequently that the assured having given immediate notice 
of abaudoninent, were entitled to recover against the insurers 
for a total loss. 

A ship and goods were insured for a voyage from Mount- 
serrat to London*. The ship was taken by an enemy who 
took out all the crew, part of the cargo (which consisted of 
sugars) and the rigging. She was afterwards recaptured and 
carried into New York, where the captain arrived on the 
23d of June, and taking possession of her, found that part of 
what had been left of the cargo had been washed overboard ; 
that 57 hogsheads of what remained were damaged, and that 
the ship was in such a state, that she coiild not be repaired, 
without unloading her entirely. 'Fhe owners had not any 
storehouses at New York^ where the sugars could have been 
deposited while the ship was repairing, nor any agent there 
to advise the captain. No sailors were to be had. There 

X Davitlson v. Wlllasey, i M. k, S.sia. z Milles v. Fletcher, Doug. S30. 

y Goss Y. Withers, 2 Burr. |pS3. 
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was an embargo on all vessels at New u'^Wl the 27th of 
December, and by the ’destihation of the ship,, she was to 
have arrived at London in July. Thus circumstanced, the 
captain sold the cargo, and contracted for the sale of the ship, 
conceiving that he was thereby acting^ most beneficially for 
his employers. The captain did not know of" the insu^^nce. 
The assured, upon receiving intelligence of what the captain 
had done, ollered to abandon 'to theT underwriters, and made 
a demaUd as for a total loss. An action having been brought 
tp enforce this demand, it was holden, ttet the assured were 
entitled to recover as for a total loss ; Lord Mansfield, C. J.. ^ 
observing, that it had been laid down, that if the voyage 
was lost, or not worth pursuing, if the salvage was high, if 
further expense was necessary, if the insurers would not at 
all events, undertake to pay that expense, &c. the insured > 
might abandon, notwithstanding a. recapture.*’ 

It may be observed, that the preceding eases were cases 
of peculiar circumstances, that it ought not to be inferred 
from them, that in the case of a mere capture, followed by a 
recapture, that the insured may, after the recapture (32) 
abandon, ahd demand as for a total loss. The impropriety 
of making such an inference will appear from the following 
case : 

A ship, valued at a certain sum*, was insured on a voyage 
from Virginia or ISIaryland to Loi^^pn ; during the voyage, 
the ship was captpred by the French, w^ho took out nearly 
the whole of tljc crew, and put in a prize-master to carry 
her to France. Having remained 17 days in possession of 
the enemy, she was recaptured by an English man of wiir, 
and carried into Plymouth, whence she was brought into 
the port of London, by the ordef of the owners of the cargo 
and the, recaptors. assured having received intelligence 
of what had happi^ned, gave notice to the underwriters of 
his intention to abandon. It appeared, that no damage had 
been sustained frdm the capture^ except what arose from 
the temporaiy interruption of the voyaige, and a charge fop 
' • -’v . . ■ ' . ■ 

a Hamilton Mendez, 2 1 B1. R. 376. 


(3j2) The aisfired, upon intelligence of a Capture, may abandon, 
ail'd 'daimr as for a total loss. Adn^itted per Lord Kenyon, C. J. m 
M^Masters v. Schoolbred, 1 Kp. N. P. C. 237; but if they ne- 
glect this opportunity, and afterwards th|^ ship is recovered, the 
assured can only^^Iaim for the loss actually su^ined.^ S. C* 
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«ail 7 tige, which the imderwriter had offered to pav. The 
oai^o had been delivered to the freighters, who had paid 
freight for the same. ' An action having been brought, in 
which the jassiired claimed as for a totel loss, it was holden, 
ihat^in cales of ioaurance, the plaintiff’s demand is for an 
indemnity, consequently his action must be founded upon 
the nature of tlie injury sustained at the time of action 
brodghHt; that^ as it was repugnant, upon a contract of in- 
deinnity, to recover as for a total loss^ when the final event 
haS decided that tiie real injury was an average loss only, 
the plaintiff, in the present case, was entitled to recover for 
an average loss only. * At the conclusion of the judgment. 
Lord Mansfield said, that"' the court desired it to be under- 
stood that the only point determined was, “ that on a va- 
lued policy, the plaintiff could not recover more than the 
actual loss, which had happened at the time when he chose to 
abandon.” 

A late decision on this subject, and which was admitted to 
be new iti* specie, must not pass unnoticed. The defendant 
had Subscribed tvVo policies**, one on ship, and the other on 
freight of the same ship, on a voyage fronr Liverpool to Ja- 
maica. . '['he ship was captured on the 21st of September, 
and recaptured on the 25th; after which, the plaintiff having 
received intelligence on the 30tli of the capture, but not oi 
the recapture, gave notice of abandonment on the 31st, wliich 
he persevered in after thefith of October, when news of the re- 
ca[^.ure arrived, and that the ship was safe in a port in Ire- 
fand, but which notice the underwriters did not accept. And 
it appeared, that instead of a total loss, there had been only a 
small partud loss of 13/. and a fraction, for salvage and 
charges on the policy on freight, anil 15/. arid a fraction on 
the ship and policy, and that no damage whatever was sus- 
tained by the ship in the possession of the enemy. I he 
question was, whether that which in the result turned out 
to be only a partial loss to a trifling extent should, because 
o^the notice of abandonment given when a total loss ap- 
peared tQ exist, be recoyered as a total loss. The court were 
of opinioq, that they m^>4ook to the real nature of the con- 
tract in a policy of insuiarii^, which was nothing more than 
a contract of indem^\^i a^ifeoase as that ^hich was 

supposed to be a tot^^dss 'at' the time of the notice of aban- 
donment first given bad ceased;,^ as only a Small joss had 
been incurred in the salvage; tli^iras the real amount oi Uie 
indenanifioation which the plamtitf was intitled to receivfe 


iff* f 

b BainbriJ<!;e v. }*> Tv’t. '^ 20 , 
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under (his cunirucl of indeuuiity. Lord ElU^riborougli ob- 
served, “ that it has been said in argument, that the otter to 
ubHiidoii having been riglitly made at the time, a Tight of ac-^ 
tion vested in the assured, which could not be deieated by 
the sul)se(iueiit events; but that projx>siUon is not only not 
true in the wliole, but it is not true in its parts. The^oliect 
of an otter to abandon is truly this, that if the oiler appear to 
have l)een properly made upon certain supposed facts whicli 
turn out to Ixi true, tire assured has put himself in a condition 
to insist Mpon his abandonment; but it is not enough that it 
was properly made upon facts, which were supposed to exist 
at the time, if it , turn but that no such facts existed, or that 
other circumstances occiiml which did not justify such 
abandonment. It may be said to be properly made upon no- 
tice received, and boua fide credited, by an assured, of his 
ship having been wrecked, whether such intelligence were 
true or not, and though the letter conveying it turned out to 
be a forgery : and yet, clearly no right of action would ve st 
in him, founded upon an alrandonmeiit made upon false intel- 
ligence, and without any thing, in fact, to warrant the giving 
of such notice. What is an abandonment more than this, 
that the assured, having had notice of circumstances^ which, 
if true, entitle him to treat the adventure as a total loss, he, in 
contemplation of those circumstances, casts a desperate risk 
on the underwriter, who is to save himself as well as he 
can? But does not all this presume the existence of those 
facts on Avhich the right accrues to him to call upon the un- 
derwriter for an indemnity? And if they be all imaginary, 
or founded in uusconceptiou,.or if at the time it had ceased 
to be a total loss, and ihero be no da.mage to the assured, 
or at least if only damnificatton arise out of the very act 
(tlie recapture) wlpch , saves’ the thing insured from sus- 
taininga total loss, the whole foundation of the abandonment 
fails.’’ 

The loss of the voyage occasioned by the detention of the 
6bip will not enable the owner to recover upon a policy on tlie 
ship as for a tbtal loss, the ship Jiaviug been released before 
abandonment^ , > r-. ' 

\ Whe^-the ship was wrecked# but all the goods were 
brought on shore, though m a Very so that 

they became ‘Unprofitable to the assure® : held that the un- 
derwriters on tfte goods, ^hp were freed by the policy from 
the particular average, coida not be made liable as for a 
total loss, by a notice of abandonment. 

‘ \ ^ xi 

l> Patsons ▼. Scott, ‘^TTaiint. ‘J03. V Thompson v. Roy. Ex. Ass. Comp. 

g»st, 314. ’ 
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Policy of assurance on goods (copper and iron) at and from 
Londpn to Quebec, Warranted free of particular average, aivl 
the » ship, owing to aea damage in the course of her voyage, 
was obliged to run into port and undergo repair, P,nd some 
part of the gootls were damaged, and tlife repairs detained her 
so long as to prevent her reaching Q. that season, and no other 
shjp could be procured at that or a neighbouring port to for- 
ward the cargo in time, so that the voyage was abandoned, 
and the ship afterwards saik^d on another voyage; lield** that 
this was not a 'total loss of the goods, and that the assured 
could not abandon/ 

Insurance ou ship. The ship during her voyage, wliile 
loading her homeward cargo, was seized by the crew and car- 
ried away to a distant country and her cargo plundered, and 
the shij) deserted, but was afterwards retaken by another 
ship, and was brought with a small remaining part of her 
cargo fro an English port (not the port of her destination) and 
part of lier rigging was gone, and she could not be made fit 
for a voyage again without considerable expense in providing 
a crew and stores: held'" that this was not a total loss so as 
to entitle. the assured to abandon after notice of the recap- 
ture. I 

Upon a hostile embargo in a foreign port^ the ship-owner, 
who liad separately insured ship ami freight, abandoned 
them to the respective underwriters at the same time; the 
abandonment was accepted by the iiiiderwritors; afterwards 
tiie embargo was taken 011', and the ship completed her voy- 
age and earnetl freight. The freight having been paid by the 
freighters to the underwriters on the ship, the ship-owner, 
the assured brought au action against one of the underwrit- 
ers on freight, claiming as for a total loss; it was holden, 
that the assured could not recover, the freight having been 
in fact earned: or supposing it to have been in any other sense 
lost to the assured, by the abandonment of the ship to the 
underwriters thereon, it was so lost, not by any peril insured 
against, but by the. voluntary act of the assured in making 
such abau<loniuent, with which, and the consequences thereot, 
the underwriters^ oa had not any conccra. 

Policy on fruit Cadiz to London, with the usual 
inembraiidum®. Iq^tbe' bourse of theM^oyage the fruit was 

d Anderson v. Wallis, 2 Manic & Sel- e Falkner v. Ritchie, 2 Maulc & Sel- 
wyn, 240. recognized in Evertli v. wyn, 29'>* 

Smith, 2 Manic & Sehvyif; 278. and rM'Curtliy v Abel, 5 East, 388. See 
in Hunt v. Royal Exchange As- post. Cast* v. Davidson, 
surahee, B. R. Sittings Serjeants* g Dy^un v. Koifrcroft, 3 Ros. & Pul. 
|un before E., T. s6 Cr. 3. 
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i SO much damaged by the sea-water that it became rotten and 
‘Stunk, and on the ship’s arrival at an intermediate port, into 
which she was driveni the government of the place prohi- 
bited the landing of the cargo. The ship also, being too 
much damaged to proceed on her voyage, was sold, and the 
cargo necessarily thrown overboard. , , It was holden, on a 
case reserved, that the assured were Entitled to recover for a 
total loss; and Chambre, J. said “ the ship is expre^ed to 
have been so much damaged that she could not proceed, 
but was sold; now this must certainly havb made a com- 
plete end of die voyage. We do not construe special cases 
so strictly as. wc do special verdicts; on the whole, there- 
fore, it seems to be that the loss was total, and though the 
cargo might be said to exist in specie, yet in value it did 
not exist at alk If that be so, the inference of law is plain. 
What is it against which the underwriters protect them- 
selves by the memorandum? Against partial damage. 
For what reason? Because, as the commodifies enumerated 
are perishable in their nature, it might be impossible to as- 
certain, with, exactness, what part of the loss arose from 
the nature of the commodity, and what from sea-damage. 
If ever there was a case o<* total loss, it certainly is the pre- 
sent.” * 

After sati.sfaction made as to the goods themselves**, if 
restored in specie, or coippensation made for them, the as- 
sured stands a trustee for the insurer, in proportion for 
what he has paid. ,, ^ 

A ship-owner having chartered his ship to J. S.* insured 
the ship and freight with different sets of underwriters. 
Having notice of an embargo laid on the ship in a foreign 
port, he abandoned the ship and freight to the respective un- 
derwriters, and received the whole amount of their sub- 
scriptions as for a total loss; first undertaking, by a memo- 
randum on the ship policy, to assign to the underwriters 
thereon his interest in the ship, and to account to them for 
it ; and afterwards undertaking, by a similar menaorandum 
on the freight policy, to assign to tfie underwriters on 
freight all rigfit of recovery, coiihp^^tion,^ &c. The ship 
having been afterwards liberated, rest^!l|i8d home, and earned 
freight, which was received .by|?t^‘ a^r^; it was holden, 
that ho^^ver the question of priori^^ifta to the title to the 
firelghi iqight have been, as betwew the* different sets of 

?' * 

34* aUo .UalWm 

9 Dog. St, Pul. 470. 
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titicJeVwriters litlgatmg th'e samp fupd, however 

the arguthejit liii^t^prcpooderute in ^aVotir of the 

underwriters on the slilp (33), yejt that, the assufedj who had 
received the frejgJjt, was^at alj^evfcntali^l^onhia express 
undertaking to pa;;^^ it over to^ tlie urftJ|pr^riters on freight. 
But in 8^ subsequent'^ case’', wliidi ardsena the same embar- 
go, It was holdenj^ that although the underwriter oh freight 
was enlfltled to rccovef* the freight received by the assured, 
yet the assuidi might deducf out of it tli%»tpllawing e)c- 
penses: 1. The expenses of ship and crew in tHc forejgn 
port, including port charges, (liesides the expenidfe^;j>F /hip- 
ping the cargo,* which exclusively belonged ^ 4ffe^ niider- 
Avnters' on freight). -2. llfisurance thereon. 3.'^’’ages and 
provisions of crew from their liberation hi the fofeigii port 
till their discharge here. 4/Wages (provi^dns were sup- 
plied by the foreign goverimfenl;) to the crew during thfeir 
deteiition. But it was further hoiden, that th^ assured was 
not entitled to deduct out of such freight : 1. Charges paid 
at the port of discharge on ship *^ 10 ! cargo, 2. Insurance on 
ship. 3^ Diminution in value of ship aud tackl^ by wear 
and tear on the voj'age home. , / 

In case of a total loss, where the policy is^a valued policy, 
the value inserted in the policy must be" paid by the iinaer- 
writer. 

Coods protected by i^alued policy, being captured, are 
condemned as lawful^prize, the captors paying freight. The 
assured may recover as for a total loss*. 

Where the subject matter of the insurance is at first of 
the value mentioned in the policy, aud there is not any im- 
putation of fraud, the underwriter will be bound, in case of 
a Joss,^ by Uie valuation in the policy,^ al|,|iough the loss hap- 
pens at the latter end of the voyage, *at ^ich time the pro- 

k Sharp V. Cjladstonp, 7 East, 24. 1 Marshall Paikcr, 2 Camp P 

II C.bfj ^ 


{33) Sefe Sharp v^ Glad&toqf, 7 East, 30. j^her^Lqrd Ellenbo- 
rough, C. J. observed, to tlie general 4ue>ti6b, wliether an 

abandonment could bg mmt lo the underwriters on freigiit^l ter aij 
abunddhment to the uiUefWriters dh" ship, be desired to be under- , 
stood as giving no oOini^.^But in Case v. Oavidaon, B. R.'E. T. 
56 Geo. 3;, it was determined on a bpecial cjse tftiitThe iiiburef of 
ship to whom abandonment is made is entitled to freight, though 
Vvoa been abaudoued to^he insurer on freight.** Per 

three Judges.— Baj ley, J. disseiitiente.— IS. On last day of the 

term leave was given to turn this case into\ special verdict* 
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perty insured is considerably diminished in value: as where 
an insurance was made on ship® stores, and provisions, 
valued, on a certain voyage, and tlie ship foundered on 
her arrival at the port of discharge : it was liolden, that the 
loss being total, and no fraud, the underwriter was liable to 
pay the value iiisertcd in the policy, although it appeared 
that provisions to tlic amount of halt that value had been ex- 
pended (34). 

In an action upon a valued policy, the defemlant paid into 
court 30/. per cent. It was^ contended, that as the contract 
admitted the value, and as the payment of money into court 
admitted the contract, the dcfenclant had made an admis- 
sion, Avhich furnished at least a prima facie case for the 
plaintitf, of a total loss to the amount insured, and that it 
was incumbent on the defendant to shew that the loss w^as 
less than the whole value in the policy. But tlie court were 
unanimous, that the defendant’s rule was merely an admis- 
sion that a loss of 30/. per cent had been sustained and no 
inoreP. 

Wh(ire there is not any valuation in the policy, the prime 
cost, or invoice price, together wdth all charges until the 
goods are put on board, and the premium of insurance, will 
be the foundation upon which the loss shall be computed. 
If part of a cargo, capable of distiiict valuation, be lost, the 
value of such part must be paid. 

Where tlierc is insurance on goods, as may be thereafter 
declared ami valued, the assured may, by duly declaring and 
valuing before the K)ss, make it a valued policy ; but if the 
assured do not so declare aiul value, it is then an open policy, 
and the ivitcrest must be proved at the trial**. 


VI. Of partial Losses. 

A partial loss upon a ship or gopd^i'; is such a proportion 

t Shawe v. Felton, 2 East, 109. , mSit v.'* Kingston, 3 Camp. M. P. C. 

p Rucker v. Palsgrave, Taunt. R, 152. 

419. r Miyrsh^SSS. 

q Per Loi;d Eilenkorougli, C. J. Har< ^ , 


(34) Valuation at the sum insured is an estoppel in case of a 
total loss.” Per Lee, C. J. in Erasmus v. Bank, M. 21 G. 2. and 
Siuitli V. plexney*, Ucc. 13, 1747* 
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of the prime cost as is equal to the diminution in value occa- 
sioned by the dainago. 

In the case of .a partial loss*, although the policy ho a 
valued policy, yet the computation must be by tlic real in- 
terest of the assured on board, and not by the value in the 
policy; that is, the j[)olicy, notwithstanding the valuation, 
must be considered as an open policy. 

In the case of a partial loss upon goods, by sea damage, 
the rule is, that the underwriter is not to bo subjected to the 
fluctuation of the market*, and that he is not liable for any 
loss which may be the consequence of the duties or charges 
to he paid after the arrival of the dommodity at the place of 
its destination. Hcncc, in computing the average in a case 
of this kind, the diifercnce. between the rispcctive gross 
proceeds (35) of the damaged goods, and of the goocls if 
they had arrived sound at the port of delii:crijy must iirst be. 
ascertained. I'hen, whatever aliquot part of the gross pro^. 
reeds of the sound commodity at the i)(>rt of iklivery sucli 
dillerence constitutes, the same aliquot part of the original 
value will be the sum for which the underwriter will be lia- 
ble: e, g. Suppose a hogshead of sugar is insured on a voy- 
age from London to llamburgh: the onginaJ value is30?. ; 
being deteriorated by sea damage, the gross proeccvl.s at 
llamburgh amount to 40/. whereas, if <he sugar had noi. 
been damaged, the gross proceeds would have amountt‘d to 
oOL 'Idle difference is 10/. or one fifth part of ,'.0/. 'i lie 
sum then which the underwriter murt pay, will be one-lii*tii 
of 30/. the original value, or ()7. In cast s wliere the sums 
ure more complicated than in t!ie preceding, instana', the 
calculation may be made as follows; as the gross iiroa^ed^ 

s Lc eVas V. Hughes, Marsh. 511. t I.ewis v. Rucker, m jrI;, 


(35) It was solemnly determined in Joluison v. Sliedtlon, 2 East, 
.581. leeognised in lJurry v. Royal Ex. Ass. 3 l3os. & Pul. 30S. 
tliat tlie gross- proceeds* and not the net proceeds must be taken a.^ 
the basis of liic calculation, A cargo insured liy a vohn.fl policy 
was cpniiscated abroad land sold^; hut tin; enemy permit tc<l iht* 
Jbreign consignee to retain ft^bm the proceeds amount oi' his 
acceptances which he had previously palil ; tlie as.suve»i not hav- 
ing abandoned, the loss became partial only, and the astiired was 
holdeu to be^ cntitl(;d to recover from tlie underw riter a Mini hear- 
ing the same proportion to his subscription as llic loss nltiinately 
sustained bore to the wliole value in the policy. 


^ Goldsinicl v. Gillici:, 4 Taunt. S03. 
S 2 
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of the sound : the gross proceeds of the damaged 

: : the original value : a fourth quantity, which 
being found by the rule of three, must be subtracted from 
the prime cost, and the difference will be the average loss or 
sum' for which the underwriter is chargeable^ 

The proportion of loss is calculated through the same rpe- 
dium (that is, by comparing the selling price of the sound 
commodity with the damaged part of the same commodity 
at the port of delivery) whether the policy be valued*^ or 
open*. But the proportion of loss, when ascertained, is 
applied *to different standards of value. I'or the original 
value in the case of a valued policy is tlie valuation in the 
policy ; but in the case df an open policy, the original value 
is the invoice price at the port of delivery, including pre- 
miums of insurance and commission. 

, In an action on a policy on ship and goods, warranted free 
from American condemnation, it appeared, tliat the ship and 
goods w(Tc damaged by the perils of the seas, and were 
afterwards seized by the American govenimeni and con- 
demned. It was holden, that the total loss by subsequent 
seizure and condemnation took away from the assured the 
right to ivc(ux*r in respect to the previous partial loss by sea 
damage^; inasmuch as the imniediately operating cause of 
total loss was one from which, and its consequences, the 
underwriter was by express provision in the policy exempted; 
and as the other antecedent causes of injury never produced 
any pecuniary loss to the plaintiff; and as there never existed 
a period of time prior to the total loss, in which the as- 
sured could have practically calftd on the underwriter for an 
indemnity against the temporary and partial injury. 

The liability ol’ the underwTiier is not restricted to the sin- 
gl-* amount of his subscription*, but he may be subject 
either to several average losses, or to an average loss and total 
loss, or to money expended and labour bestowed about the 
<lefence, safeguard, ' aqd recovery of the ship, to a" much 
greater amount than the subscription ; and it shall be reco- 
verable as an average loss. 

t ' * 

II Lewis V. Kurkcr, o Burr 1167. x he Cheminant r. Peanon, 4 Taunt 
X r slier V. Noble, rj Last^^SO- ’ 3<J7. 

y Livic >. Ja*i 80 it, iv* Last, 048. 
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VI 1. Of Adjustment. 

i 

The adjustment,; of a loss. is. the settling and ascertaining 
the amount of the indemnity which the assured®, after all 
allowances and deductions are matk, is entitled to receive 
undpr the policy, and fixing the proportion which each un- 
derwriter is liable to pay. 

An. adjustment being indorsed on the policy,, and signed 
by the underwriter, with a promise to pay in a given time, 
is to be considered as a note of hand**j but it does not require 
a stamp®. If the underwriter refuses to pay, the assured 
may declare on the policy, and give the adjustment in evi- 
dence (proving tlie signature) -as an admission of all the facts 
necessary to be proved. It is not necessary, although usual 
at this day, to declare specially on the adjustment*^. The* 
adjustment is only prima facie^ and not conclusive, evidence 
against the underwriter. 

Hence where the witness^, who proved the adjustment, 
swore that soon after the underwriters had signed it, doubts 
arose in their minds as to the honesty of the transaction. 
Lord Kenyon, C. J, was of opinion, that in such case the 
plaintifl* should produce other evidence, and that shutting 
the door against inquiry, after an adjustment, would be put- 
ting a stop to candour and fair dealing amongst the under- 
writers. The court afterwards, on a motion for a new trial 
concurred in opinion with the chief justice. 

Case upon a policy of iiilurance upon the ship Valiant^,'* 
and goods, from London to Leghorn and iVaples, or 
Naples and Leghorn, both or either, with permission to join 
convoy in the Channel and to call at Gibraltar,*' *J’he plain- 
tift' declared for a total loss by perils of the sea. A broker, 
called on the part of the plaintiff, said, that he had effected 
the policy, and that it had been subscribed by one M‘Clery, 
as the defendant's agent I'hat after the loss there was laid 
before the agent a t^slation of all thet papers which had 
come to h‘m (the hands, and that' the agent might 

have examined them he.^ pleased, and that he signed the 
adjustment It was tben^proposed «>to call M‘Clery, but 

a Marsh. 539. d Per Kenyon, C. J. in Rodifcrs v. 

b Hojr V. Gouldney, Beawes, 3 ^ 0 . Lee, Maylor, Park, 11s. 

G* J. e G. 

c Per Kenyon, G.J. in Wiebev. Simp* f De Garroii v. GalbraiUi, Park, us. 

son, London Sittings after M. T. g VoUer and another v. Griffiths, Loh' 

41 G. 3 . MSS. don Sittings after M. T. 41 G. 3 . 

B. R. Kenyon, G. J. MSSi 



INSURANCK 


yis 

lirskinc objected to it, on the ground that lie Was an igter-' 
estcd witness. Kenyon, C. J. over-ruled the objection, ob- 
serving, that however his concern , in ilie trausaciiprr might 
operate on hisJeelings and atiect his ci-cclit, lie did not think 
he had such an iutorest as to render him incompeient. 
ArClery was then c ailed, who said, that he read the protest 
in a cursory manner, ami that, when he came to the average, 
observing Iho accounts to he coni*ect, and not then kno\jt iug 
what \\() Iiad learned afterwards, viz. that some vitriol had 
been stowed nan improjjer part of the ship, he signed the 
adjustment. — Kenyon, C, .1. “ When I iirst came into this 
couit, I was told tliatan adjustment was conclusive evidence 
against a defendant. My mind revoUul at this proposition, 
and I then went to the externt, co,d perhaps I hare iwue fur 
enotishy of saying, tliat if there liad been any fraud practised, 
or if there had been^ny iiiiscouccption of the law or fact 
upon which the adjustment had been made, the underwriter 
should not be absolutely concluded by it; but caul say in 
this case, that a merchant in the city of London, when pa- 
pers were laid before him, and he hatl an opj)ortumty of ex- 
amining them, signed the adjustment inconsidt rately'^"^ 
Verdict for the plaintiff.—- N. The defendant was not pre- 
pared to prove, that the v itriol had been improperly stowed. 
See Christian v. Comlx', 2 J/.sp. N. P. C. 4Sy. to the same 
effect. 

Since these decisions, a case has occurred, viz. Herbert v. 
Champion, 1 Camp. N. P. C. 1;J4, in which Lord Lllcuhoiough 
lias cxyn'csscd a clear opinion, that an adjuslnKiit is mcn;ly 
.an admission on tlic snppositioi^f the truth of certain facts 
stated, that the assured are entitled to recover ; and although 
it is incumbent on an underwriter, who has once admitted 
his liability by an adjustment, to make out a strong case, yet, 
until actual payment of the money, lie may avail himself of 
any defence, Avhich either the facts or the law of the case 
w ill furnish. 

In Shepherd v. Chcw'ter, 1 Camp. N. P. C. 274. it w^as 
holden that an adjustment was not binding, although tlie 
underwriter, at the time of signing it, bad an oppprtunity of 
becoming acquainted with the history bf the voyage, and the 
circumstances attending the loss, Ids attention not having 
been drawn to the fact which discharged his liability to the 
'assured; Lord Ellenboroiigh, C. J. observing, that the ad- 
justment was prima facie evidence against the defendant, but 
it certainly did not bind him, unless there teas a full dis- 
closure of the circumstances of the case : unless they were 
all blazoned to him as they really existed. But see Mr- 
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CampbeU’s ndfce on this case, in which he has shewn, thai, 
upon principles of law, a mere adjustment is not in any cas‘\ 
or under any circumstances, conclusive, and that theutmosr. 
effect which can be given to it, is to transfer tlic hurtheii of 
proof from the assured to the underwriters. Tlie doc trine 
laid down by Lorf Elletiborough, in Herbert v. Champion, 
certainly supports the argument of Mr. Campbell : but the 
expressions used by his lordship in Shepherd v. Chewter, 
seem to re-establish the opinion delivered by Lord Kenyon in 
Voller V. Griffiths, and Christian v. Combe. It is to be 
lamented that on a subject of so much importance, hitherto, 
tlierc has not been one solemn decision, and that the law 
relating to the operation and elfect of an adju«tinent, is still 
to be gleaned from the fluctuating opinions of thive or four 
judges sitting at Nisi Prius. 

A ship was insured, warranted free of capture in port\ 
A letter announcing her capture stated it to be in port, on 
which the underwriter and assured adjusted; the former 
returned, and the latter received back the premium. It 
afterwards appeared the capture was not in port. Held, that 
t!ie assured was not precluded by the adjustment and repay- 
n.ieiit from recovering on the policy. Whether tlu^ under- 
writer’s name had been struck off the adjustment only*, or off 
the policy also^ 


VIII. Of the Ttem^y hy Action for Breach of the Con- 
tract of Insurance^ and herein of the Declara- 
tion — Pleadings — Consolidation Rule. 

Tjie usual remedy or form of action against the insurers 
or underwriters, to recover a loss upon a policy of insurance, 
is an action on the case, founded upon the exprchS special 
undertaking of the insurers who have signed the policy, or 
(as it is technically called) a special assumpsit, addiiig a 
general indebitatus assumpsit with the usual money counts, as 
they may become neceBsary,4n case the policy should be con- 
sidered as void, and the assured entitled to recover the 
premium. 

The policy must be stated in the declaration, and it must 
be alleged, that it was signed or subscribed with the name ot 

h Reyncr v. Hall, 4 Taunt. 725. k 
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the insjjrer agaia^t whoia^^^ a<^ion is brought that in icon* 
sideration that the as^i^d' the defendaiit the 
premiiiin^ the defendant had undertaken to indemnii!^ the 
assured against losses' speeified in the policy; tli^i the 
goods, wares, ^d merchandizes, were laden on board the ship 
to the amount of /. c. the value insured) (36) ; and 
further it must be alleged, that the plaintiffs were interested 
(37) therein, unless th^ insurance be on a foreign ship, in 
which /'ase an averment of interest is not necessary (38). 


(36) . In ^11 action on a policy of insurance on indigo and bale 
goods, after setting out the policy, it was averred in the declaration, 
that divers goods were loaded on .board, and that the policy was 
made on the said goods ; on special demurrer, because it was not 
avened, that tlie goods stated to have been loaded on hoard were 
indigo or bale goods, the court observed, that the allegation in the 
declaration, that the policy was made on the goods |mt on board, 
completely answered the objection taken, since that could not be 
true, unless indigo or bale goods were loaded on board, which it 
would be hpccssary for the plaintiff to prove at the trial. De 
Symons v. Johnston, 2 Jlos. & Fill. N. R. 77. 


(37) It is isn material to aver Interest at any day previous to the 
cominenceiiient of the risk. In a declaration on a policy on freight, 
if it be averred, that the [daintiff vi'asyinle rested at the time of the 
ship’s auiling, or that the policy was .marie on a certain day, and 
that afterwards on a subsequent day the plaintiff acquired an in- 
terest, it will suffice. Per Cur. Rhindv.* Wilkinson, 2 Taunt. 249, 3. 


Joint owners of property insured foi^ tji 
own account, cannot recover npoi^ Coni 
the iiuerest to be in one of them oniv*; 


joint use and on their 
>n the policy averring 


(3S) Whether, in such case, it may be necessary that any alle-» 
gation as to the property of the ship should be made on the part of 
the plaintiff, or whether it be not incumbent on the defendant to 
shew that the property is pot ’insurable within the statute J9 G. 2. 
c. 37. s. 1. is a question which has not heen.solemnly decided. In 
several cases, where actions have been brought on foreign ships, 
averments as to the property have been iiijseited in the declaration, 
in Grauj^^, v. Hunter, 8 T, R. 15. it averred, tliat the ships 
insured Were not belonging to liis Tuum||i^^r any of Jiis subjects, 
before or at the tim^of making the po&e§f^^t the iitne of the loss. 
In NanttJs v. Thopipson, 2 385. theliv^erment was, “ that the 

ship was not at- the time of effeclihg the policy, nor of the hap- 
4 >emng off he ioss,viior,iif miy other timCf the 'property of the king, 
or any of his subjects.” In neither, of these cashes was any ob- 
jeciion made to the form of the averments ; but in Kellner v, Le 
Mesurier, 4 EW, 39b. (where an insurance was made in England 


a. Bell V. Anslcy, i6 East, 141. 
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The declaration then proceeds to state, that the property 
insured was lost, and by what means it was lost, so as to 
bring the case within some or one of the perils specilied in 
.th(! policy, and thereby intended to be insured against; as by 
the barratry of the master or mariners, &c. 

It is necessary to shew^ who arc the real contracting parties; 
and to describe truly the interest on which the policy is 
effected. Therefore if A. and B., jointly interested in a ship, 
effect an insurance, and there be two counts, the one averring 
interest in A. ami the other averring interest in B., the 
plaintiff can recover on neither count*. 

If the plaintiff should allege in the declaration'", that there 
was a total loss, and lay his damages acconlingly, evidence of 
a partial loss will maintain the declaration, and plaintiif may 
recover the amount of his real loss. 

'The two insurance companies, namely, the Royal Exchange 
and the London Assurance, having been in consequence 
of the stat. 6 G. 1. c. 18. incorporated by several charters 
granted, and having a coniuion seal affixed to all their con- 
tracts, the proceeding against these companies must bo by 
adion of debt or (‘oveuant.' 

If there has been a double insurance (3P), then it will he 


1 ColiPit V. llaniiaiii, r» Taunt, loi. iti ^ Burr. 904. 1 Bl.R. jQS. 


on the ship Princess I^uisa, lost or not hist, ‘‘ at and from Lisbon 
to Cadiz, &c.”) the avermeift being that the ship was not at the 
time of making the policy, nor of the happening of tile lo&s, the 
property of the king, or any of his subjects, there was a special de- 
murrer, assigning for cause, that the declaration did not contain 
any averment of interest, and that it did not appear that the ship, 
at the time of her departing from Lisbon, or at the beginning of 
the adventure insured, was not the property of the king, or any of 
his subjects. It was contended, on tlie part of the plaintiff, that 
supposing the allegation in question tp be insufficient, yet it might 
be rejected as surplus^g<^> for it was not necessary to uiuke any 
allegation at all on tbe^ubject, and that the.oiius lay on tlie <le- 
fendant to shew, that the property was not insurable in virtue of 
the provisions introduced by the statute 19 G. 2 . c. 37. I. The 
court being of opinidii in favour of the defendant, on another 
ground of objectiori, declined the consideration of the question as 
to the averment. 

(39) Double insurance is, where there are two insurances made 
by the same person on the same risk, whereby the assured proposes 
to receive the same sum twice for' the same lo&s, or, in other words, 
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proper to consider against which of the iniderwriterp (as the 
best man, or in the best circumstances) the action shall be 
brought. 


Of the Pleadings. 

The action of assumpsit being that form of action which 
is most usually brought upon policies of assurance, tlic de- 
fendant may of course plead any plea which the law pon’inits 
to be pleaded to that action but as the grounds of delence, 
which are most usually insisted on by the insurers, go to the 
disaftinnance of the contract, and coiisequcnLly may be given 
in evidence under the general issue, non assumpsit, it riuvly 
ha])pens that any other plea is pleaded. This pica \mth in 
issue every material allegation in the <leclaratioii. 

The actions of debt and covenant (which are the only 
forms of action which can be odopte<l in cases where the two 
insurance companies are defendanth; not admitting by the 
rules of the common law of any plea like non-assumpsit, 
which will put in issue the whole declaration, (for non est 
factum only puts in issue the due execution of the deed 
declared on,) it has been expressly provided l)y stat. 11 G. 1. 
c. 30. s. 43. ‘‘ that in all actions of debt against (‘ither of the 
said corporations, or upon any policies of insurance under 
their common seal, it shall be lawful for them to plead gene- 
rally, that they owed nothing to the plaintiff in such action ; 
and in actions of covenant upon such policies to plead gene- 
rally, that they have not broke the covenants in such policy 
contained, or any of them. And if issue be joined thereupon; 
it shall be, lawful for the jury, if they see cause, to find a 
verdict for the plaintiff, and to give such part only of the sum 
demanded, if in debt, or so much damages, if in covenant, as 


a double satisfaction. The policy of the law, however, will permit 
the recoveiy of a single satisfaction only. But although the insured 
is not entitled to two satisfactions, )^et in an action upon the first 
policy, lie may recover the whole sum insured^. Whether in such 
case the first insurcre may recover a rateable satisfaction from the 
other insurers seems to be a vexata queestiof^ See fuj^ther on the 
subject of double insurance, Goditi v. London Assurance, I Burr* 
489. 1 Bl. II. 103. 

• Newby v. Read, i Bl. R. 416. . 

t Aff. Newby V. Read, ubi sup. Rogers v. Davis, Beawes, 942. Davis v. 
Gildart, all decided at N. P. by Ld. Mansfield. Neg. African Comp. v. Bull, 
1 Show. 139. 
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it shall appear to them, upon the evidence, such plaintiff 
ought injustice to have.” 

Consolidation Rule. 

In actions upon a policy of assurance against several under" 
writers", tlie court, by consent of the plaintiff, will make a 
rule, oh the application of the defendants, which is called the 
consolidation rule, for staying the proceedings in all the ac- 
tions except one, upon the defendants undertaking to be 
bound by the verdict in that action, and tOspay the amount 
of their s(weral subscriptions and costs, in case a verdict shall 
he given tlierein for tlui plaintilF. I'his rule, though at- 
tempted before without success, was introtluced by Lord 
iMansfield into general use, to avoid the expense and delay 
arising from the trial of a multiplicity of actions upon the 
same question ; and if the plaintiff will not give his cmisent, 
the court have the power of granting imparlances in all the 
actions but one, till the plaintiff has air opportunity of pro- 
ceeding to trial in that action. On the other hand, if the 
plaintiff consent to the rule, the court will make the defend- 
ants submit to reasonable terms, such as admitting the po- 
licy, producing and giving copies of books and papers, and 
undertaking not to file a bill in equity, or bring a Avrit of 
error. 

'riie pluintiir having brought actions against the defend- 
ant, and several other underwriters, upon a policy of insur- 
ance’', a consolidation rule was obtained, by which it was 
ordered that the scA^eral parties should be bound by the ver- 
dict to be given in a cause of Aylwin v. Wylie. That cause 
having been tried, and a verdict found for the plaintiff, the 
defendant brought a writ of error: but, having omitted to 
put in ball in error, within due time, the plaintiff took out 
execution. The defendant in the present action then 
brought a writ of error, and put in bail, notwithstanding 
which the plaintiff 'moved for leave to sue out execution 
against him. The court refused the application, Sir J. 
Mansfield observing, that the form of the consolidation rulci 
decided this motion, which was, that the proceedings in the 
several causes should be stayed, and that the parties should 
be bound by the A^erdict to he gwen in the cause of Ayiwiu 
V. Wylie, if that should be to the satisfaction of the judge 
and the court. How then could the court say, that this rule 
deprived the defendants in any of the actions, from bringing 

n TidiVs Prac. p. 532, 3. cd. 2d. 557- cd. o Aylwin v. Favine, 2 N. R. 430< 
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writs of orrqr ? It was admitted that, in the action , tried, 
the defendant wAs entitled to bring a writ of error. Then 
why should tlie other defendants be precluded ? It was con- 
tended, however, that as the defendant in the action tried had 
been prevented, by a blunder, from rendering his writ of 
error effectual, that blunder should affect the other defend- 
ants. But there was nothing in the rule to authoriiife that 
position ; the order related solely to the verdict. 


IX. Of the several Grounds of Defence on which the 
Insurer may insist : ^ 

1. Allen Enemy. 

Q. Illegal Voyage or illegal Commerce. 

3. Misrepresentation. 

4. Breach of Warranty^ 

Time of sailing. 

2. Safety of a Ship at a particular 

Express ^ Time. 

3. To depart with Convoy* 

4. Neutral Property. 

^ Not to demate. 

Seaworthiness. 

5. Re-assurance. 

6. Wager Policy. 


1. Alien Enemy. ^ 

If the parties interested in the insurance become alieQ ene- 
mies before the loss happens, this may be pleaded to an ac- 
tion brought in the name of the British agent who elifected 
the insurance^ But where parties interested became alien 
enemies after the loss happened, though before actiqn com- 
menced, it was holden that the British agent, who effected 

' p Braudonv.-Nabitl,6T. R. S3. 
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the insurance, might recover against the underwriter, who 
had only, pleaded the gerieral issue 

2. Illegal Voyage^ or Illegal Commerce. 

Another ground of defence is, that the voyage insured was 
prohibited by law, or that the goods insured were intended 
for carrying on an illegal commerce. In neither of these 
cases can an action be supported against the underwriter for 
non-perforinance of the contract of insurance. 

'I'he circumstance of the underwriter having been apprized 
of the illegality of the voyage or trade is wholly immaterial, 
but, in order to render the insurance illegal, it is necessary that 
the illegality should exist during the course of the voyage in- 
sured. IJcnce, a policy on goods purchased with the proceeds 
of an illegal cargo is binding' ; and, in like manner, the as- 
sured may recover on a policy, although the ship, in a prior 
voyage, had been guilty of some transgression for which she 
was liable to be seized*. 

Trading with an enemy*, without the king’s license, being 
illegal, the law will not enforce a contract of insurance made 
for the protection of such trade. But it is legal to trade with 
the subjects of an enemy’s country by the king’s license". If 
it be provided in such license, that the party acting under it 
shall give bond for the due exportation to the places proposed 
of the goods intended to be exported to such country, and 
they are exported without such bond having been given, such 
exportation is illegal, and the owners cannot recover on a 
policy to protect the goods. If a license to export and deliver 
goods to an enemy’s country be granted for a limited time, it 
is not suflicient, that the goods were shipped before the expi- 
ration of the time, the ship not sailing until after that time. 
But if the adventure licensed be bona tide prosecuted, within 
a part df the time limited, it will not become illegal, because, 
by some accident,* the voyage was protracted beyond that 
period*. 

'^I'rading to the Ea^ Indies, in contravention of the stat. 
9 & 10 VV. 3. c. 44; (wiiereby a monopoly is vested in the 
.East India Company), is illegal, and consequently policies on 
ships engaged in such trading tire void^ 

q Flindl v. Waters, 15 East, 860. See u Vandyck v. Whitmore, i East, .475. 

also HarniiU) v. King;8ton, 3 Camp, x Schroeder v.Vaux, 15 East, 58. 

N. IV C. 153. S. P. y Camden v. Anderson, 6 T. R. 783. 

r Ril'd v: Appleton, T. It. 562. Aflirmcd on error in Excli. Cbr. 1 

a S. C. Bos. tk Pul. 373. 

i Potts V. Bell, s T. R. 54St « 
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Whenever the .crown, for purposes of state policy and 
public advantage, licenses a description of trading with an 
enemy’s country, whicli would otherwise be unquestiobably 
illegal, such commerce must be regarded by all the subjects 
of the realm, and* by the courts of law as legal, with all the 
consequences of its being legal ; one of which conse(iuenccs 
' is a right to contract with other subjects of the country for 
the protection of such property in the course of its convey- 
ance to its licensed place of destination, though an cuemy’a 
country, and for the purpose of being there delivered to an 
alien enemy as consignee or purcliaser*. 

A. a Spaniard by birth*, who had been domiciled as a nier- 
cliant in Fiiigland for several years, having purchased and 
shipped goods in a neutral vessel, on account of a correspon- 
dent, a native of, and resident in Spain, obtained license 
from the British government for the vessel to piweeil with 
her cargo on a voyage from an English i>ort to a port in 
Spain. A. effected a policy on the goods, which w as in tlic 
usual form, and stated to be made by A. “ as well in his own 
name as in the name of any person to whom the same might 
appertain/' The vessel, in the prosccniion of the voyage, 
was captured by a French privateer, and carried into a port 
in Spain, where the vessel and cargo v, cre condemned. At 
the time of the capture and condemnation, France and Spain 
, were co-belligerent allies at war with England. A. having- 
brought an action on the policy, averring interest in the pur- 
chaser, it was holdeii, that A. was entitled to recovt^r, and 
that the action was well brought in his name for the bc- 
iielit of the purchaser ; that the legal result of the license was, 
that not only the plaintiif, the person licensed, might sue in 
respect of such licensed commerce in an Ihiglish court of l;iw, 
but that tlie commerce itself was to be regarded as legalized 
for all purposes of its due and effectual prosecution. That 
for the purpose of the licensed act of trading (but to that ex- 
tent only) the person licensed was to be considered as virtu- 
ally an adopted subject of this country, and his trading, as far 
as the disabilities arising out of a state of war were concerned, 
was British trading; that the plaintiff* and the T^panisli pur- 
chaser of the cargo were actually privy to the objects of the 
British govenunent, and acting in furtherance thereof, and in. 
direct opposition to the law's and policy of their own country, 
and that it could not be contended to be illegal to insure a 
trade carried on in contravention of the laws of a state at w'ar 
w'ith us, and iu furtherance of the policy of our coiintiy and 
# 

Vspai'iclia v. Noble, 13 East, 333. a Ui^paricbii v. Noble, B. R. H. 5i G. 

^ 3. 13 East, 333. 
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its trade, and which this trade in question, sanctioned as it 
was by his majesty’s license, must be deemed to have been. 

In Mcnnett v. Bonham, 15 East, 495, and Flindt v. Crok- 
att, 15 East, 522, which were argued in R. E. T. 52 Geo. 

the authority of the preceding decision appears to have 
been doubted. These latter cases have been reviewed in a 
Court of Eh ror; and the Judgment of B. R. has been reversed. 
See 5 'J’annt. 074. See also Anthony v. Moline, 5 Taunt. 
7U ; and Bazettv. Meyer, 5 Taunt. 824. 

A license granted under an order in council to IL S. (a 
Britisli resident merchant), permitting a vessel bearing any 
flag, except the French, to proceed in ballast from any port 
north of the Scheldt to Archangel, there to load a cargo of 
such goods as are permitted by law to be imported, and pro- 
ceed witli tb(i same to a port in the united kingdom, was con- 
sidered as not confined personally to II. S., or any particular 
class of ^persons'’: and therefor^, where RussiaiE subjects at 
Archangel, who were alien enemies, had shipped goods under 
such license for the purpose of being brought into this coun- 
try : it was held, that they W'ere protected by it; and an in- 
surance made for their benefit w.as legal. 

A license to I. 11., of London, merchant, on belnalf of him- 
self and other British or neutral merchants, to import a cargo 
from certain limits, williin which an enemy’s port is situate, 
ill any vessel, bearing any flag except the iM’cnch, will protect 
a ship trading from that port, in which ship 1. H. and an alien 
enemy are jointly interested*; and therefore such interest 
was held insurable. t 

By virtue of a treaty of commerce entered into between 
Great Britain and the United States of America (10), the citi- 
zens of the United States may carry on trade between the 
British territories in the E^ast Indies and the United States, in 


b Robinson v. Toitrny, 1 M. & S. 217. jort was discusseil again in Riickfi* 
S. P. Same v. C’lieesew right, ib. 230 . v Ansley, B. U. Sittings at Seijeaiits' 
ivoogiiiz<Ml ill duilmaii v, Whit- liiii, liefure G. T. 56 Geo. 3. 
iiioie, 3 M. &S, 340. The same sub- c Hageduni v. Reid, i M. S* 567* 


(40) Thi.s tviiaty was entered into on the 1.0th of November, 
1794, ratified, .by die Uniterl Slates on the Mth of August, t7i}5> 
and by his majesty on the 28th of October in that 5 ear, and retre/- 
spectively cojilirnv'J liy parliament. Sec tint. '37 G« o. 3. c. 97. 
The articles of this treaty, relaling to the suhjeol ii«w under con- 
sideration, will be found in a note to the report of ilson v# 
ryat, 8 T, R. 35. 
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articles not entirely prohibited. It is not necessary that 
this trade should*^ be a direct and iinniediate trade from the 
United States to the British territories**; it maybe c'&rried 
on ciicuitously through any country in Europe, including 
Great Britain. A natural-born subject of Great 'Britain, ad- 
mitted a citizen of the United States of America, cither before 
or after the declaration of American Independence, has been 
considered as a citizen of the United States/within the mean- 
ing of the above-mentioned treaty, and as such entitled tu the 
commercial privileges thereby granted. Hence a policy of 
insurance, effected by or in favour of such adopted citizen of 
the United States, for the protection of such dreuitous trade, 
is valid. v 

A natural-born subject of this country, domiciled in a fo*- 
reign countiy, in amity with this, may lawfully exercise the 
privileges of a subject of the country where he is domiciled, 
to trade with another cduntiy in hostility with thib.^; there- 
fore where plaintiff', a British-born subject domiciled in Ame- 
rica, eff ected a policy of assurance on ship, freight, an /goods, 
at and from Virginia to any ports in the Baltic, and the ship 
was captured in her way to EJsincur, in Denmark; Denmark 
being in amity ysrith America, but at war with this country: 
held, that the plaintiff was entitled to recover. 

Although insurances upon goods, the exportatiort or im* 
portalion of which is prohibited by the law of England, or by 
the law of nations, be illegal, yet \vhere the prohibition is 
founded merely on the law of a foreign state, the insurance 
will be valid ; because one nation never takes notice of the 
revenue laws of anothci^ 

The mere circumstance of an alien^ residing* in an enemy’s 
country will not invalidate an insurance effected by hini on 
goods to be delivered at a neutral or friendly port. 

Though a stale may be in the military possession of one 
of two belligerents, that will not constitute her subjects ene- 
mies to the other belligerent, if the! sovereign power of the 
latter chooses to permit a continuance of commerce with 
them*; thgrefofe, where an insurance W'as effected on pro- 
perty, shipped in this country, on accbijpt of persons who 
were domiciled at Hamburgh, at a time when tWt country 
was in tlie possession of French troops, the senate- continu- 
ing to exetcisie the powers of civil government, in the same 

d Wilson ▼. Marryat, 8 T. R. 31. Af- f Planche ▼. Fletcher, 

finned on error m the Extlieq. Ch^ g Bromley y. UeReltine> N. 

1 Bos & Put % P. 75. 

e Bell 1 M. & S! ^6. Hagedorn y. Bell, 1 M. & S. 450. 
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manner as before : held that the assur^'Werc entitled to ve- 
cover for a loss which happened in the course of a vova‘>^e 
permitted by his Majesty’s orders in council. ” 

Where a particular trade is prohibited by*express statute, 
insurances made for the protection of such trade arc illcgul^. 

The owners of a vessel, who by performing the legal 
stipulations of a charter party, provoke confiscation by the 
ille^l and piratical act of a foreign state, do not thereby avoid 
their assurance*'. 

I’rading in contravention of a proclamation, whereby an 
embargo is laid on, in time of war, is illegal; and consequently 
an insurance upon such trade, even when parried, on by a 
neutral*, is void. 

If a vessel brings hither from an hostile country, und^f a 
license, a cargo of enumerated goods, and also certain other 
goods not licensed, the insurance on the licensed goods .is not 
thereby vitiated ^ . 

If there be an infirmity in any part of an integral voyage, 
it will make the whole illegal, so that the insured cannot re- 
cover upon a iK)licy on any part of it”. So if a party insure 
goods altogether in one policy, and some of them are of a 
nature to make the voyage illegal, the whole contract is illegal 
and void. 

A policy was effected on goods to be thereafter specified to 
a certain amount® ; by the specification it appeared that the 
goods consisted principally of hardware, but partly of naval 
stores, the exportation of which was prohibited, under pain 
of forfeiting the stores, treble their value and the ship. It was 
holden, that the exportation of the stores being illegal, all 
contracts for protecting the stores so exported were impliedly 
avoided ; that the policy was one entire contract on goods to . 
be thereafter specified, to which the underwriters subscribed ; 
and the subsequent specification by the assured could not 
alter the nature of the contract with respect to the under- 
writers, so as to sever that which was originally one entire 
contract. 


i Johnston v. Sutton> Doug. 254. 
k Sewell v. Roy. Six.' Ass. Comp. 4 
Tannt. 856 . 

1 Delaiada tr, Rfotteux, Park, 334. 
in Pieschell v, Alliiutt, 4 Taunt. 792. 
See 1 M. 5 c S. 450 . 

n Admitted! Iw. l^d. keiiyon, C. J. in 
Wilson T. Mairyat, s T. R. 4C. and 


expressly laid down by the same 
learned judge in his cliarge to the 
juiy, in Bird v. Pigou, {.oiidon Sit- 
tings after H. T. 40 G. 3 . B. R. 
MSS 

o Parkin v. Dick. 2 Camp. N. P, C . 
9Sl. 1 1 East, 5Q2. S. C. 


VOL. ZI. 


T 



9S0 


. INSURANCE- 


3. Misrepre$entatio7i, Kioncetilmcnty and Suppression, 

The allegation of a falselioodP or raisrepjesentation, (though 
by mistake**,) or the concealment an^ii suppression' of the 
< truth, as to a faei or circumstance material to the risky either 
by the assured or his agent*, is considered as a fraud on tlu^ 
underwriter, and consequently w^ll vacate :the policy or annul 
the contract from the beginning. Hence the underwriter may 
avail himself of this ground of defence, even where the loss 
arises from a cause wholly unconnected with the fact or cir- 
cumstance misrepresented'. 

„ , ,(J<x)d8 were insured as the goods of a Hambufgher, who 
an ally, and the goods wej'e, in fact, the goods of a French- 
man, who was an enemy ; this was holder by Holt, C. J. to 
'bea^iul^ 

Sa where a, letter had been received*, stating that a ship 
sailed on the 2,4th of November, after which an insurance was 
,madc, and the agent of the assured told the insurer, that the 
ship sailed the latter end of December ; this was holdcii by 
Lee, C. J. be a fraud. 

So where a. ship was insured in London, on the 30th of 
January*^, on a voyage from New York to Philadelphia, and 
the broker represented the ship to be safe in the Delaware, 
on the 11th of December, whereas in fact it was lost in that 
river op the 9th of December ; it was holden, that as the 
representation v;as false in point of feet, and as it related to a 
material circum^itance, namely, the safety of the ship at if 
certain time, the contract was annulled ; and although it 
appeared that the assured, at the time, believed the repre- 
"^Sientation to be true, yet the court were of opinion that this 
did not vary the case ; for it was incumbent on the assured to 
make a fair and true representation, and if he represented 

• material fects to the underwriter, without knowing the truth, 
he took the ri^k on himself (ilf’ 

u Skinii a.77. Holsts v. Foiinei’cati, t Ferine, C. Seaman v. Fone- 

reaii;> ^tr. iiss. 

»:| MftcrIownU v, Fraser, Doug. sCa ii Skin. 3 ^ 7 . 

• r Oe Costa v. Scandret, 2 P. Wins, x Kobevta ,v. Ijannere^u, London Sit- 

Hodpoii V. Richardson, 1 Bl. ' tidgaafU^r Tlln. 1742... Park, 176. 
iL 4(|a Rn^<diirc v.ShoolbredyPark, y Macdowall v. ^^ras^r, Dong. 2G0. 
feo.'Wilies v.i^lover, 1 Dos. (k Pul. > Set also Stlfkart v. Fkintop, 4 Bro. 
iV. U. 14 , . : P. C. 483 . Tomlin’i jeit ' 

J FiUheibcrt v. Matber, j T. R, . 

. . .. ^ 

(#] It wa«**«jird by LAd Mansfield, in fiarber v, Fletcher, 



Insurance. .93 l 

The same rule holds®, where the misreprosentatioii is made 
by the proper agent of the assured, although the assiirei! be 
not guilty of any improper conduct; for the act of tlie agent 
binds the principal, and it will be presumed* that the principal 
knows whatever the agent knows. 

In a case where the word expected was used, as that the 
vessel insured was expected to set sail at such a time, this 
was holden not to amount to a representation*. 

A representation by the owner of goods insured as id the 
time of the ship’s sailing is matter of ’’expectation, atid if 
Diade buna ^de^oes not conclude him**. 

In effecting a . policy, of insui-ance from Russia to (his 
country while ship was on the outward voyage, the 
broker representea to the underwriters that a cargo xvas ready 
for her, and she was sure to he an early ship. Held% that 
this amounted only to a representation of what was expected 

35 Vitzlicvbfrt v. Ma1b«r, i T. R- 12 . c Hubbard v. Glovct, 3 Camp. N. P.C\ 
a Rarber V. FMcher, Doug. 305. 313. 

b Bowden v. Vaughan, 10 East, 415. 


Doug. 306. that it had been determined, in a variety of cases*, , 
that a representation to the tirst underwriter extended to the others. 

** By an extension of an equitable relief, in cases of fraud, if a 
mail is a knave with respect to the first underwriter, and makes a 
false representation to him in a point that is material^ as where, ■ 
having notice of a ship being lost, he says she was safe, that shall 
affect the policy with regard to all the subsequent underwriters 
who are presumed to follow: the first.” Per Lord Manstield, C. J. 
in Pawson v. Watson, Cowp. 789 . Agreeably to this doctrine, the 
Court of King’s Bench, in a recent case of Mar.sden v. Reid, 
3 East, 573* intimated an opinion, that where it appears th.*it a ma- 
terial fact h^s been represented to the first underwriter, to induce 
bun to subscribe the policy, it shall be taken to he made to all the 
rest without the necessity of ^repeating it to pich f. A representa- 
tion made by an insurance broker, when ‘the names of the under- 
writers are put upon a slip, is binding on the assured, unless there 
is evidence of its bein^ ^^red or withdrawn between that time and 
the execution ' of tlie policy. £dward.s v. Fbotiier, 1 Camp. 
N. Ph C. ^43* Thte authority of the broker iS revocable even after 
the underwriters Have smned the slip, and until they have actually 
subsci^jli^ thepolic^* Warwick v, Slade, 3 Cai^p. N. P. C. 127 . 

any in fbe printcdbooks? ^ 

t But ai^iHiiwentation made to any underwriter, except not to 

be conpidered'^^ tnade to subsequent uittewriterii. Cenitairttj|^,.Cainp. 

w. p;‘C; 543. ^ ^ ' 

. >1 ^ T fi , 
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on the part of the assured, and that the underwriters were 
liable, although from the delay in beginning to load the cargo, 
the voyage home was turned from a summer to a winter risk. 

A representation, as it does not form any part of the 
'Written policy, requires only to be substantially performed. 
It is distinguishable in this respect from a warranty, which 
being part of the policy, must be stncliy performed. 

Insuring a ship by an English name does not amount to a 
warranty, or a representation, that she is an English ship\ 

A merchant having received intelligence® that a ship de- 
sdribed like his was taken, insured her, without giving any 
information to the insurers of what he had heard it was 
holden, that the concealment was a fraud on the under- 
writers. 

So where in an action on a policy of insurance of a ship 
on a voyage from Lisbon to London^ it appeared that the 
plaintiff had, on the 24th of November, received information 
of the ship having sailed on the 8th ; it appeared also, that 
another vessel, which had sailed at the same time with the 
ship insured, had arrived in safety ; after wliich, viz. on the 
2d of December, the plaintiff had effected the insurance in 
question, without making any disclosure to the underwriter; 
it was holden, that there was a concealment of circum- 
stances sufficient to avoid the policy. But where a broker, 
in pursuance of instructions previously received from Sunder- 
land, effected a policy at Lloyd’s, at a time when a letter lay 
on his table at the coal exchange unopened, announcing the 
ship’s loss Held, that the conduct of the broker did not 
avoid the policy ; for he had a right to presume that he had 
possession of all the information on whicli he was to effect, 
the policy. ‘ 

In an action on a policy of insurance**, on goods on board 
the ship W. from Berderygge to London, it appeared that the 
shippers, on the 30th of November, 1802, wrote to the 
plaintifls, who were the consignees, in these words, I think 
the captain will sail to-inorrow ; but should he not be arrived 
in vour port, you will be so kind as to make the insurance as 
low as you possibly can, for my actount.” This letter having 
been received by the plaintiffs on the 13th of December, they 
effected a policy on the next day, without communicating 

d Clapham t. Cojogan, 3 Camp, f M^Andrew v. Bell, Ei/kiip. N. P. C. 

J^.jP,C.383. 

« V. Seandref, s P. Wmi. t Wake v. A tty, 4 Ta'ant. 493. 

17f^ \ h VVilles V. Gloveii 1 Boa. fe Pnl. N. 

? ' . = 11 . ] 4 . 
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the letter to the underwriters. It was also proved, that it was 
not the custom for ships to sail from Berderyp^ge to London 
without a fair wind; tliat t!ie voyage was ofteii performed in^ 
four or five days, and wheUTthe vreatlicr w^as not very favour- 
able, in about ten days. The ship W. did not in fact sail . 
until the 24^1 of December. The jury found a verdict for 
the plciiritiffs. ( )?i a motion for a new trial, it was contended, 
that as the ship did not sail until ten days after the policy was 
effected, the risk was in no respect varied by the concealment 
of the letter ; that unless, the circumstance concealed would 
vary the amount of the premium, the coiiceahnent would not 
vitiate the policy ; that tlie expectation of the shipper in this 
case, which was not realized by the sailing of the ship at the 
expected time, was not material, and therefore need not be 
communicated to the underwriters. But Sir J. Mansfield, 
C. J. conceived that the letter was material to be communi- 
cated to the underwriters, in order that they might have an 
opportunity of exercising their judgment in settling the 
premium. Had it not been for the opinion of the jury, he 
should not have entertained the least doubt upon the subject. 
But though great respect was due to their opinip/i, still he 
thouglit their judgment had been too hastily formed, and that 
the case ought to be reconsidered (42). 

Where the plaintiffs effected a policy of assurance on wines, 
from Oporto to London, on the 12th of November, at which 
time they were in possession of two letters from their corre- 
spondents ;jt Oporto; the first of which, dated 11th of 
October, stated thus; “ We are hading the wines o/i tAeStag, 
capfain Wlicutley, who pretends to sail after to-morrow 
the other, dated the 13th of October, enclosed the bills of 
ladhig' which were filled up “ with convoy,” which letters 
the plaintiff's did not communicate to the underwriters: held^ 
that it was a material concealment. 

“ The rcason'of the rule which obliges the party to dis- 


i Bridges and others y. Hunter, i M. &S. 15. 


(42) The nature of <^his work will not permit the insertion of all 
the cases relating to concealment ; neither \a it necessary, sinoe the 
reader will j>erceire that they are cases depending wholly on their 
own special circninstances. , if he is desirous of pursuing the sub- 
leot, he limy peruse the following cases : Seaman v. Fonereau, Str. 
1183. V. Boehm, *} Burr. 1 Bl. R. 534. Welgter 

V. Poster, 1 L. C.407. Littledale v. Dixon, I Bos. Pub 

N. 11. 151. .Freeland Vn Glover, 7 East, 457. Lynch v..l^amil- 
ton, 3 aunt. 37^ Bell v. Bell, 2 Camp. N. P. C. 47p. 
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close ^ is to prevent fraud, and encourage good^itb; it is 
adiipted to such facts as vary “the nature pf the contract, 
wliich one privately knows, and the other is ignorant of, 
and has no r^son to suspect.” The question, therefore, in 
cases of this kind is, Whether there were, under all ,thc 
circumstances^ at the time policy was underwritten, a 
fair statement or a concealment, fraudulent, if designed, or, 
though not designed, varying materiayy the object of the 
policy, and changing the risk understood to be run ?” 

Information respecting the subject matter of warranty, 
either express or implied, need n6t be. communicated to 
the underwriter, unless there be a specific request on his 
part for such information. 

Hence in the case of Shoolbred v. Nutt, Park, 229. a. 
where the owner had received letters from his captain the 
day before he efieeted the insurance, stating, that the ship 
luid arrived at Madeira, but was very leaky, and that the 
pi[)es of wine had been half covered with water, which let- 
ters wore not rommimioatcd to the urjderwriters ; Lord 
Mansfield told the jury, “ 'i'hat there should be a represen- 
tation of every thing delating to tlie rislc which the under- 
writer has to run; except it be covered by a \Varrauty.r It is 
a condition, or implied warranty, in every policy, that the 
ship is seaworthy^ and therefore there need be nd represen- 
tation of that. If she sail without being so, there is no valid 
policy. Here, the leak was stopped before she sailed from 
Madeira, and she sailed in good condition from thence, and 
there is ho occasion to state the condition of a ship or cargo 
at the end of the former voyage.” Verdict for plaintiff'. 

\So where kt mi action on a policy of insurance .upon a 
ship from Trinidad to London*, it appeared that the assured 
♦ hacl received a letter from his captain, informing him that he 
had beeii obliged to have a survey on the ship at Trinidad, 
on accoivtt of her had character^ but the survey, which ac- 
corripar.iCil the letter, gave the ship a good character ; it was 
, hoklen, that Ihc concealment of the letter and survey from the 
underwriter, did not vacate the picdrcy, inasmuch as the 
assured impliedly warranted the shipio be seaworthy, and it 
did not appear that he had concealed any circumstance re- 
kitive to the seaworthiness of the ship, or that at the time of 
cffectUig the policy he knew of any wt which ^nder^d her, 
with reference, to the risk, otherwise than 

^ ^ 

k Per Hy . C. judgment in Haywddd v. Rodgers, 

V. 1905. 4 

]bd. Efic^&ofougb, C. J. dekveriuf "1 Haywood v. Rodgers, 4 ?ast, S 90 . 
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It will bo presumed that the underwriter is acijuainted 
with the usage and circumstances of the branch of trade to 
wliich the policy relates®, and consequently the assured ib 
not bound to make a disclosure thereof; as c. g. upon an 
insurance on an Isast India voyage, tlie underwriiers are 
bound to know the course of thc"^ East India Company’s 
charb:)r-i)arties and trade, and that the ship’s destination is 
liable' to he changed after the policy is effected". If the 
usage of the trade is general, it is immaterial for this purpose 
that It is not uniform^ ' . * . - 


4. Breach of Warranty; 


Express 


1 . Time of salli wg. 

9. Safety of Shfp at a pariicidar Time. 
3. To depart with Convoy. 

A. Nentrai Property. 


Implied | 


Not to deviate. 
Seaworthiness. 


Another ground of defence which may be taken by the 
umlcrwriter to defeat the action, is the non-compliance with 
a warranty, either express or implied. 

Iwery vrarranty incorporated in the body of the policy, or 
appearing on the face of the instrument, c. g. in the margin 
or at the bottom of the policy^, or inserted in any print or 
writing, which « by reference incorporated wdtli the policy % 
must bo strictly and literally complied with (43); and in this 
respect it is distinguishable from a mere rcpiesentation, which, 
if it be substantially fulfilled, ft is sullicient. 

The most usual kinds of warianties, inserted hi policies, 

in Vallanre v. Dewar, ] Camp. N. P.C. o cases in note m. 

r»')3. Oiigier V. Jeiiniims, ib 505. n. p Bean v. Stiiparf, Doug. ] i, DcHalm 
Kingston v*. Knibbs, ib. 50S. ii« v. Hartley, I T. R. 343. 

Moiloii V. Atkina, 3 Camp. N. F. C. q 3 T. R. 3^. 

200 . , r U ursley v. Wood, 6 T. R. 710 . Roiit> 

11 Cl ant V. Paxton, i Taunt. 463 . ledge v. Burrell, 1 H. Bl. 254. 


(43) A warranty in a policy of in&umucc is a condition op u 
contingency, and unless that be performed, there is not any con- 
tract. Ik IS perfectly immaterial for what purpo&e a warranty is 
introdLilVcd; but being inserted, the contract does not exist, unless it 
be complied with.” Per Lord Mansfield, C- J- f T. R. 

34 . 5 , meaning of a warranty is to preclude all 

questioue, whether it has been substantially cofbplied with; it must 
be lilerully so.*’ Per Ashhursty S» 1 T» R. 340. 
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are, 1. As to the time of sailing. % The safety of the ship at 
fi particular time. 3. Departing with convoy, 4. That the 
thing insured is neutral property. 

I shall proceed to consider the nature of these warranties 
in the preceding order. 

Express Warranty. 1. Time of sdiling. — A ship, which 
was insured at and from Jamaica to London, warranted to 
have sailed on or b^ore a particular day^ with a return of 
prenuum in case of convoy*, sailed before the day from the 
port of her ladings with all her cargo and clearances on board, 
to the usual place of rendezvous at another part of the island, 
in ordfer to join the convoy which then lay ready, where she 
arrivetl in safety, but was detained there by an embargo be- 
yond the day. It was holden, that although the place of 
rendezvous was out of the direct course of the voyage, yet, 
as the ship, when she sailed from the port of lading, had not 
any view or object but ta make the best of her to 
England, and as she did not go to the place of rendezvous 
for any purpose independent of the immediate prosecution of 
her voyage, the voyage began from the port of lading, and 
consequently the warranty had been complied with, 

A French ship was insured at and from Guadaloupe to 
Havre*,*’ warranted to sail on or before a puriicuiir day. The 
ship took in her compleat lading, and alt her clearances, at 
Point-a-Pitre, and sailed thence before the day for Basseterre, 
a condition having been inserted in one of the clearances, 
that the ship should pass that way to take the orders of 
government, and the captain also expecting, in consequence 
of a notice which had been given by his governor, that there 
would be a convoy at that place. It appeared that the 
captain had paid an extra fee in order to procure his clearances, 
that he might take the benc^.fit of the convoy. The ship 
arrived at Basseterre two months before the day on which 
she was warranted to sail, and was detained there by the 
governor until after the day. It was proved that Basseterre 
was in the direct course of tlie voyage> Under these circuni- 
sjteinces, it was holden, that there had been a b<mn fide and 
complete inception of the voyage, on the day the sliip sailed 
from Point-a-Pitrc, aud consequently that the warranty had 
been complied witli. 

A ship was insured® “ at and from Surinam and all. or any 
of the West India islands (except Jamaica) to Lc^doh^ war- 
ranted to sail on or before the 1st of August.'* jThe’ Vessel 

, Nult, Cowp. foi. tt Wright V. ShiiTner, 11 Estst, SIS.. 

''Thcllniison v. Fcrgu8son,‘X)ou£. 36i, 2 Camp. N. P. U 847- S. C. 
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sailed before the Tst of August from Surinam, where she had 
taken in her homeward cargo, and arrived at Tortola, one of 
the West India islands, on the 4th, to find the convoy, but 
the proper convoy having before that time sailed with the 
trade, she afterwards took sailing instructions from another 
ship as convoy, and was lost in her voyage home. The 
underwriters contended, that by the terms of the policy, the 
vessel ought to have sailed from the last of the West India 
islands at which she meant to. touch on or before the 1st of 
August; and that her sailing from Surinam for Tortola, so 
as not to arrive there in the ordinary couree till the 4th, and, 
consequently, not being able to sail from "J'ortola till after the 
1st, was a breach of the warranty, and precluded the plaintiff 
from recovering. But the court were of opinion, that there 
was a bona fide compliance with the terras of the warranty, 
according to the meaning of the parties. 

Under a warranty to depart on or before a particular day, 
it is necessary not only that the ship should set sail on the 
voyage, but also that she should be out of the port on or 
bcl'ore the day*. 

Where a license is granted for a voyage to a hostile 
country, to continue in force till a given day, if the voyage is 
bond fide begun before that day, it continues to be protected 
by the license though delayed beyond the day by stress of 
weather or other accident over which tire assured have no 
controls 

So where there is a policy “ at and from^^ if the ship has 
l\er cargo on board and is ready to sail before the day when 
the license expires, altliougli she is detained in port till after 
the day by contrary winds, the policy remains valid®. 

2. Safety of Ship at a particular T//we.— Goods w^erc in- 
sured from the lading of them*, on board a certain shij), 
lost or not lost,” and at the bottom of the policy wns added, 
u'arr anted well on a particular day'\ It appeared that the 
defendant underwrote the policy in the afternoon of that day, 
and that the ship was lost* about eight o’clock in the morning 
of the same day. It was holden, that the. warranty did not 
mean that the ship was well at the time when the defendant 
subscribed the policy, but at any iirde on that day, and con- 
sequently that it had been complied with. 


X MoiP-'v. The Royal Exchange As- z Schroder v. Vaux, 3 Camp. N. P.C, 
siirahce, 3 A S 461. 84 n. « v ^ 

y Groniug ▼. CrocWcll, 3 Camp. P.C. ^ Blackhurit r. Cockell> 8 T. R. 360. 
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Actioivoiv TOlicy of insurance against fire on ship Hero *, 
fogtOiie tnoDtn, on the tenns that the sliip should be safe 
mooted in the harbouli' of Portsnioutli during the period for 
whictithe insurance was inade^ the ship was accidentally 
,t)tirueil within that time. It appeareil in evidence, that the 
ship Wife first 4 noored off thd neach, in order to clear her 
bottom; sl^^was then removed to Hardway, and lastly was 
fnoored at*March's wharf, in order the more conveniently 
to take inc her cargo, but had never been taken out of the 
hat tour. It « was insisted for the defendant, that the re- 
moving the snip from h^r moorings at one place to the other, 
was a discontuiuance of the risk : so also the laying her down 
on the h^h to ol^r her bottom. But, per Lonl 1‘illenbo- 
rougb, C. J.," *’ where a vessel is only removed from one part 
of the harbour to the other, for the more convenient purpose 
of repairs,, or of taking in her cargo, but does not go bejoiid 
the touhds of tlie harbour, and is safely moored at the dillcr- 
ent parts of the harbour, when she is so ri^novcd according 
to the policy, it is not such an act as will avoid the policy.” 
Verdict for plaintiff. 

3. Tf) depart with OeBDoy.— The next species of warrantj 
which fklls und^ti^'chusidcmtion, is a warranly that the ship 
insureil shall latl dr deHht witli comi-o?/, by which term is to 
be understood,' a na^al forre under the command of a per- 
son appointed hy the government of the country, to which 
the vdrael insured belongs.” 

The form of expfession, as to this warranty, is different 
in different policies; in some*, that the ship shall depart with 
convp}'; in others, that she shall depart with convoy for the 
voyage. In. substahee, however, these expressions are the 
same; for it bss been solemnly decided, that although the 
words of the policy arc merely “ to depart with convoy,” yet 
thO!;e wptds must be understood to mean that the ship shall 
depart with convoy.fjw’ the voyage, as much as if the words 
“ for tlie voyage” to^toeii added*. 

If a ship does not^l with the^ convoy appointed by go- 
'^emmenti 'it Is not a sailing with' convw within the terms of 
the warrtoty*; heiUbe the protectiop n ship of war acci- 
dGBtidiy.iibound <m the same voyage, althdugh discharging the 
ofilc« of .convoy^ is not a convoy within the meaning of the 

b Clarice r. WSttinbiel^ tLondon ait- ' on special veidirt, pe* tot. cur 
tings, BeR. May. 1807# CVtb. - 217 • Lilly v Ejvferi D<Hig. 79 . 

t Per fhu pwt H, P. ' " 

of the ctHti^ Iq Jeffery v. Lej(ctidr.i» tl Hibbert v. PigoU| 999* Marsh. 
9 liCV. 2191 ■ «ftcr several ar^umeute 279. 
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warranty; but a convoy appointed by the admiral command- 
ing in chief upon a foreign station, will be coiisidered as a 
convoy appointed by government®. 

It may be laid down also, as a general rule, that a war- 
ranty to depart with, convoy *is not complied with, unless 
sailing instructions are obtained before the ship leaves the 
place of rendezvous,* if by due diligence of the master they 
can be then obtained (44). 

When the policy^ is silent as to the place from which the 
vessel is to depart with convoy, the usage of merchants puts 
a construction on it, and the warranty must be understood 
"to mean, that the ship shall sail with convoy from the place 
of general rendezvous, or that place. where convoys are to 
be had: as, if a vessel be insured from London to the East 
Indies, warranted to depart with convoy, and the ship sail 
with convoy from the Doions, it is a fulfilment of the war- 
ranty ^ (45). 

It is not necessaiy, that the vessel should in all cases sail 

with convoy bound precisely to the place of her destination®. 

. \ 

{* S. C. See also Aodley v. Duff, 3 Bos. C. J. contra. Gordon v, IVIoriey, Str, 
iSc Pul. 111 . ^ per Lee, C. J . 

f Lcthulicr’s case, Salk. 443 . but Holt, g D'^uiiio, v. Bewicke, 2 H. Bl. 551 . 


(44) “ The value of a convoy appoiiit(?d by government, in a 
great measure arises from its taking the ships under’ control, us 
well as under protection,* But that control does not conimence 
until sailing instructions have been obtained, nor can it he enforced 
othenvise than by their means. Indeed the reason of that rule, 
which requires that the convoy should be appointed by govern- 
ment, shews the necessity of having sailing instructions, since with- 
out tjiem the ship does hot stand in that relation, or under those 
circumstances) in which she cau take the full benefit oi the govern- 
ment convoy,” Per Eldon, C, J. in Anderson v, Pitcher, 2 Bos. 
& Pul. iGd. , 

(45) No convoy. ever sails JVora the port of London. Abbot’s 
Ijiw relative to Merchant Ships and Seamen, 2d. ed. p. 2lG. Oc- 
cubional convoys are appointed by the admiral on the station to sail 
from the downs to Portsmouth, &c.; but such convoys are never 
appointed by the admiralty, * Ships sailing from foreign ports are 
not within the convoy act, tinl(^B there are ^)ersons at those ports 

to grant convoy li^nses. And it is not sutfioient to 
sltew\^at' convoys have been actually appointed from those ports, 
but must be given that there are persons stationed there> le- 
gj^lly authorized by the admiralty to appoint 

* • D’/tguiliir V. Tobin,' ] HoU’s N, P.C. 185. \ 
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Whether the convoy be sufficient must depend on the usage 
of trade and the orders of government ; and it is the province 
of the jury to determine, whether, under the circumstances, 
the warranty has been satisfied (46). 

It sometimes happens**, that the force first appointed is to 
accompany the ships only for a part pf their voyage, and to 
be succeeded by another; at other times a small force is de- 
tached from the main body, to bring them up to a particular 
point; if a vessel sail under the protection of a force thus 
appointed* of detached*^, the warranty is complied witli. 

Although the terms of this warranty do not express it, yet 
it is essentially necessary, that the ship should not only de- 
part, but also continue with the convoy until the end of the 
voyage, unless she be prevented by absolute necessity. 

Case on a policy of insurance on the ship Speedwell*, from 
London to Lisbon, warranted to depart from hmgland with 
convoy. T,he ship sailed from I.ondon in December, and 
arrived at Spithead, (the place where the Lisbon convoy was 
to be met with) whence she sailed on the 25th December, 
with the convoy. On 26th December a storm arose, which 
separated her from her convoy, and rendered her so leaky, 
that she was obliged to nil for Plymouth, where she arrived 
on the 2Sth December. Having been refitted and made a 
tight ship, as was supposed, she sailed again on 13th Febru- 
ary following, birt without convoy. A few days after, she 
encountered anotlier violent storm, and on 19th Februaiy, 
she was totally lost near Ireland. Lee, C. J. held, that the 
sense of the warranty was nut to be taken literally; that the 
meaning was, not only to depart with convoy, but to heep 
with convoy during the whole voyage, and that this had al- 
ways been so holclcn: that absolute necessity alone, such 
as rendered it impossible to keep with convoy, could ex- 
cuse; as being driven by a tempest to some foreign port or 
place where convoy could not be had; but that waa not the 
present case, the ship having been driven into an English 

fi Abbott, 217. 1 Morrice t. Diljon, London Sittin|?«i 

i .Smith V. Readshsiw, Parb, cb. id. afbiT Ifl. T^.S[^G.2. coram Loe,€. J,. 

p. 349. Dc Garay V. Do^^et, ib. MS$. ^ 

k IVTaiining v. Gist, Marsli. 2 t) 9 . And- » 

ley, V. Duff, 2 Bos. & Pal. in. 


(46) “ Jt has always been understood, that provisions for .ft de- 
parture with convoy have relation to the custom of trade, and the 
orderiiof government, and ought therefore^ to receive a liberal corv 
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port. He, therefore, was of opinion, that this was not a 
loss within the policy; and accordingly a verdict was found 
for the defendant. 

But if a ship salis with convoy’^, and is separated by stress of 
weather, and does all ft her power to rejoin the convoy, this 
will be considered as a sufficient compliance with the war- 
ranty, so as to render the insurers liable. 

The security of trade, in time of war, lias been considered 
as depending so essentially on ships sailing with convoy, 
that by a late statute*^ (47), (which continued in force during 
hostilities with France) it was enacted, 1. That no ship, 
belonging to any of* liis Majesty’s subjects (except as 
therein provided (48),) should sail from any port or place 
without convoy. 3. 'That the master should use his utmost 
endeavour to continue w|th the convoy during the whole or 
such part of the voyage as the convoy was appointed to pro- 
tect him, and not separate without leave of the commanding 
officer; and a penalty of 1000/., or in case the cargo be naval 
or military stores, 1500/., was imposed on him, if he sailed 
without convoy, or separated therefrom without leave, sub- 

m Jeffery v. Legenilra, 3 l-ev. 3*20. 11 SlM. 43 G. 3 . c. 57. Sec Cclieii v. 

Cnrth. < 316 . Salk. 443. j Sliow. 320. Hmckley, i Taunt. R. 249 . 

4 Mod. 58. 


(47) A similar statute was made during the preceding war. See 
stat. 38 G. 3. e. 70. 

(48) The cases excepted from the operation of this act will be 

found in the 6th and 8th sections, and are as follow ; J. Ships not 
required to be registered. N. Foreign-built ships in British own- 
ership are not requireil to be registered; consequently, they fall 
within this exception ; and, where such ships are insured, it has been 
holden not to be necessary to communicate to the underwriters, at 
the time of making the policy, that the ship is foreign-built. Long 
w Duif, 3 Bos. & Pul. Ships licensed by the lord high 

admiral to depart without convoy. N. A policy on goods will not 
be affected by the terms of the license not having been complied 
with on the part of the ship owner. Edwards v, Footner, 1 Camp. 
N. P. C. 532# 3. Ships proceeding with due diligence, from their 
port of clearance outwards, to join convoy appointed to sail from 
some other port. 4. Ships bound to or from any place in Ireland. 
5. Ships bound from one place in Great Britain to another, G. Ships 
belonging to the East India or Hudson’s Bay Company. 7* Ships 
sailing from a foreign port or place, in ease there be not any convoy 
appointed, nor persons at such foreign port duly authorised to 
appoint convoys, or to grant licenses for sailing conv^iy. 
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ject, however, to ii reduction, by the court in which the ad.* 
tion ibr the penalty was brought, to a sum not less than 50A 
3. In case or a departure without conyoyi or wilful separa- 
tion, iiisutances upon ship, goods, freight, or other interest, 
(the propi^rty of tlie master or cominMpdcr, or persons inter- 
ested in ship or cargo, or being privy to such sailing without 
convoy or wilful separation,) were deaared void: no premium 
to be recovered, and persons settling losses upon such insu- 
' ranees to forfeit 200/. ; and, further, the mastef yyas to give a 
bond before he could be allowed to clear outwards, in the 
penalty of the value of the ship, to be forfeited upon sading 
without convoy or wilful separation. 

4. Neutral Property, — If the insurance be effected in time 
of war, and the party hisuring be the subject of a neutral 
state, it is usual for him, in order to induce the underwriter to 
accept a smaller premium, to warrant that the subject matter 
of the insurance is neutral property, which is usually done by 
inserting in the policy the words “ warranted neutral,” or 
“ warranted neutral property”; by which® is to he under- 
stood, that the thing insural is neutral property at the 
time when the risk commences, not that it shall coni iruie 
so during the whole voyage, for the risk of future wans 
qndertaken by the insurer in every policy. But though it 
IS ni^k necessary, that a ship, warranted neutral, should con- 
tinue neutral during the whole voyage; because if she be 
neutral at the time of sailing, the breaking out of w'ar on 
the next day will not discharge the underwriter, yet the 
ship must not foricit its neutrality by the misconduct of the 
parties on board; hence where, on an insurance of a ship 
warranted neutral^, it appeared , that tlie master and crew 
had broken their neutrality, in the course of the voyage in- 
sured, by forcibly rescuing the ship, which had been seized 
and carried into port by a belligerent power, for the purpose 
of search, it was holden, that the assured could not recover. 

That a tvarranty of neutrality may be satisfied, it is neces- 
sary, 

l. That the vessel insured should bblong to tbe subject 

of a neutral state. 41 

• % That the vessel should bc'iiavigated, not only accord- 
ing to the law of nations, but also in conformity to tbe 'par- 

' > 

• Bdeii T,, pAikifon, ])ottgr73S. Ty® krjl.in Suloocci v. Pjttky 

s^n V. Gurney, 9 T. R. 477 > per But* 364. 

m. p Gtirrels Kensington, 8 1*. R. 
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ticular treaties subsisting between the country to \i|^ich 
belongs and tlte belligerent states (49). 

•If, tlierefore, a state ip amity with a belligerent power > 
has, by treaty, agreed that the ships of their subject6.shatt 
only have that character when furnished 'with epitain doop* 
inenls, whoever wariaiitB a ship to be the prqierty of such 
subject, should provide himSelf, at the^lime when the ship 
sails, with those evidences, which have, by the couiiUy to 
which she belongs, been agreed to bo the^neeessaiy of 
that characterise). . ,*IP , if 

In an action on a policy upon a ship wariMfed Dutoli 
property*!, it appeared* thai, the ship in question'v^ origin* 
ally a Irench privateer bearing ii French name; that h^wg, 
been captured by the English, she w^as carried into Lii^- 
pool, and there named The Three Graces. A merchant the^ 
purchased her for a house at Amsterdam. HaVing been in- 
sured by a Dutch name, and warranted as in the policy, sfae^ 
went to sea, was captured by the French, and finally con- 
ilemned liy the parliament of Paris, under her English name, 
as lawful prize. The court were of opinion, tiiat the sen- 
tence of the parliament of Pans was conclusive against the 
warranty. . ^ 

So where it appeared, that a ship, warranted Americdh*, 
had not on board a passpoit, which was required by the 
treaty betw’een h' ranee and America; it was holden, that 
the assured could not recover, inasmuch as the waranty bad 
not been complied with; for that required that the ship 

<1 iBaizillai v. X-ewis, Park, 3')9. and r Rich v. Paiker, 7 T. R 705, Se^ 

MS note of Bnller cited by Law- further on this subjcft. Barings v. 

1 ence J. Ill Pollai-U v. Beli, oT. K 441 . Christie, S Bast, 3 g8» 


(dof ** Couitsof admiralty are to proceed on the known jus g€ 9 i^ 
Hum, or on the treaties between Ratiiculur states; such treaties do, 
not alter the Jus gentium with respect to the rest of the world, but as 
between those particular states they are considered as engrahed on 
the Per Ld« Kenyon, C. J, in Bird v. Appleton, 

9 T. R. 5b7- n 

(^0) N» There is pot an implied warranty ourthe part of the owner 
of goads insured^ that the ship shall be in all respects pr^My 
documented. Where through the negligence of the captailfta^ 
goods hadi^not been regularly entered in the ship’s manifest,^i$H’' 
exportation^ as requiiedoy stat. 13 & 14 Car. 9. and other statute; 
the loss not having been occasioned by this omission, it was Imlden 
that the underwriters were liable. Carnithers v. Gray, 3 
N. P. C. 14J- 15 East, 35. Si. C. 
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should be Entitled to all the privileges of the American 
and in order to be entitled to these privileges^ she should 
have had a p^sjsphrt (51 ). 

But it is not necessary*, in order to satisfy a \yarranty of 
neutrality^ .that the vessel should be navigated in conformity 
to an ear parte ordinance made by one of the belligerent 
states, and, to which the neutral state is not a party, 

A neutral ship may cariy enemy’s property from its own 
to the enemy’S; country, without being guilty of a breach of 
neutrality*; provided that neither the voyage or commerce 
be of a hostile description, npf otherwise expi^^ssly o. Im- 
pliedly forbidden by trie law country; although such 

ship, in cqnsequence of carrying^nemy’s property, be liable 
to detention or being carried" into British ports, for the pur- 
. pose of search. 

The evidence usually adduced to falsify this^warranly", or 
to prove a breach of forfeiture of neutrality, which amounts 
to a breach or forfeiture of the warranty, is the judgment or 
sentence of a court of atlmiralty, or other court having juris- 
diction imguestions of prize, by which the ship or goods in- 
sured, and warranted neutral property, have been condemned 
as prize. 

Since the judgment of the House of Lords in Lothian v. 
Henderson*, it may be assumed as the stJttled doctrine of a 
court of English law, that all sentences of foreign courts, of 
competent juri^jetion to decide questions of prize, are to 
be received here as conclusive evidence in actions upon po- 
licies of insurance, upon every subject immediately and 
properly within the jurisdiction of such foreign courts, and 
upon which they have professed to decide judicially; 

Consequently, where such sentences are given in evi- 
dence, and it appears that they proceed on a ground which 
falsifies the warranty of neutrality, the assured will thereby 

* 

8 Mayne v. Walter, Park, 363. bol- 
lard Bell, 8 T. R. 434 . Bird v. Ap> 
pleton, 8 T. R. 563. Price y. Bell, 

1 East, 663. 

t "Barker ▼. Blakes, 9 East, 2S9, 
u Marsh. S88. 


(51) In the case of an insui7|nce upon goods, in a certain, ship, 
which ship is not represented as a neutral, at the time when the 
ipi^ttirance is effected, although she be in fact a neutral, rit is liot 
nedsssaiy that, she should be documented, as such. Dawson v. Atty, 


X 3 Bos. & Pul. 499. per Ellenborougli 
C. J. delivering^ tbe opinion of the 
coitrt io Bolton v. Gladstone, 5 East, 
155 . and per Sir J. Manslield, 

In Siffken v. N. Hr 4S9. 



tic preveated f«oi:ia.recoiriFi^,;. ,|p one case*, indeed, where 
^ ship .v^ coiidemned as in a foreign court of 

admiralty, and it was mi nted iii the sentence upoawbat 
ground, the condetoatidi|I.|jroe^d^, it was holden, that it 
should i)fe presutifed ttjajt; itjprpc^eded, on fhe grpund of the. 
ship being the propef^ pr^emies^^arid that the seiiteuce 
was conclusive cvideike, !^ fall^ the war4:anty. ; 

In'Baring V. Clagett, 3 Bos. & Puh 201- the court being 
of opinibh, that , the sentence of epnden^hsjition ^proceeded 
either on the f^rouhd of the ship not begng ii^tral property, 
or on tlie ground that she was not properly dot^ineiuted,- so. 
as to entitle herself , to the privileges of a neutml, adjud^d 
the sentence to be conpli^lel^yideiicc against a warranty of 

Whether the foreign sentence ; profess disfiuctly and di- 
rectly to condemn the ship, on the ground of its being ene- 
mies* property, or whether, it. can be collected only from 
other parts of the" proceedings, that such was the ground 
of decision*, our courts are equally bound by the sentence; 
and this rule holds, although it appears on the face of the 
sentence,' that the prize-court arrived at the ^^ncliision 
through the medium of rules of evidence andjules of pre- 
sumption, established only by the particular ordinances of 
their own couhtry, and not admissible on general principles^ 

In short, wherever the foreign courts adjudge the vessel 

10 be. good prize, upon a ground within their jurisdiction, 
and such ground falsifies the warraftty, our .courts will, by 
the comity of nations, which has always prevailed among 
civilized* states, give credit to and consider themselves as 
bound by ^ their adjudication, without examiniiij^ the rea- 
sons by which the foreign courts have arrived at their conclu- 
sion (52). 

11 Saloucoi V. \Vooctnia$s, Park, 363. y Bolton v. Gludstone, Q Taunt. 33. 

X Bolton r. Gladstone, 5 Bast, 1.53. " ' 


(.52) “ A warranty of neutrality must, t conceive, now bounder- 
stood, as jcontaining in itself (among other things) a {stipulation 
thj^t the contracti^f assurance ahall^be void, if the subject matter 
warranted neutrm, be condemned as enemies' property; and, if )a 
warranty of nfeutrality contains this stipulation, the sentence of a. 
court of competent jurisdiction condemning a ship on account 
its want iaf neutrality; is the proper evidence, according to every 
princlplcf^lp^^lO of oiir law, to determine that fact.” ^er 
rence, J. #lLothiUn v. Henderson, 3 J3bs. & Pul. 524. ? ' " - 

■ . • ' '' 

VOL. rt. u V 
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’ Hence, as foreign coijits of admiralty may. decide on tfi'a- 
construction of treaties*, if they expressly adjudge a ship to 
be good and. lawful prize for a- breach of treaty, such sen- 
tence is conclust^e in our courts against' a warranty of neu- 
trality,' although, in the sentence, the foreign court may 
have referred to ex parle ordinances, and drawn inferences 
from such ordinances, in order to shew an" infraction of 
treaty. 

•The seittence is equally to be regarded, as evidence of 
the facts inducing, the conidemnatioh, and upoh- which the 
condemnation proceeds, as of the judicial sict of condemna- 
tion. ‘ " 

In the case of an insurance tfpon ship*, goods, and freight, 
all belonging to nearly the same American proprietors, which, 
as it appeared *by the senteiige, *had been condemned on ac- 
count of the common defahlt of all the proprietors in their 
joint character of ship owners in npt having a regular pass- 
port ou board, as required by the. treaty of their o\vn state 
with France] it was liolden, that the assured could not claim 
from the underwriter an indemnity for a lofes thus occasioned 
by themseivb; although the ship was not warranted or repre- 
sented >to be an American; for the ship-owner is bound to 
have such documents as are required by treaties with parti- 
cular nations on board, to evince his neutrality in respect to 
such nations. 

By the sentencq of a French court of admiralty'* itappeared, 
that the ship insured, “ warranted American,” had been con- 
demned as enemy’s property^ for want of having on board a 
role di equipage, or list of the crew, such as is required by a 
marine ordinance of France,'and ac^udged by the court there 
to be requisite within tlie meaning of the treaty of commerce 
between France and America, it was holden to be conclusive 
evidence against the warranty of neutrality, though, in fact, 
the ship was American. 

So where the sentence states, that the ship was condemheil 
on the ground of having violated her neutrality*, and acted 
contrary to the law of nations and the taitli of treaties, such 
sentence is conclusive evidence against the warranty of neu- 
trality. But where the gro\|hd8 of confiscation arc stated ob- 
scurely, and the court cannot collect what the piacise ground 
Was^, or where the sentence adjudged the shipi to be lawful 

2 Barin]; V. Royal Excli. Ass. Comp, c Garrcls v. Kensington, a T. R. 2.10. 

3 East, *90. « •! ll' rnarfU v. AUtteliaL Dong. 574. 

A BeH* V* Carslaits, East, 374. Ogle, 1 Cantp. 1 *. C* 418 . 

Geywr.AjHiUr,7T.R.B»l. o i« 1 
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not because it is enemies^ property, but for. reasons 
wbic.h leatl tQ a contrary conclusion*; or if it appear, that 
the condemnation proce^ed on the ground of the 

ship having violated an ' ex parte ordinance, to which tlie 
neutral countiy had not assented'; in such cases the seiH 
tence is not conclusive evidence against the warranty of neu-* 
traiity. 

A vessel, warranted' Dantzic, - was captured by a French 
privateer*, and condemned as prize by a F tench court of ad- 
miralty. This sentence of condemnation was afterwards re- 
versed by a court of appeal, which court, however, refused 
to give the appellants their costs and dam^es, because the 
muster-roll did not express the place of nativity of the crew*, 
w'hich was required by. French regulations! The ship was 
proved to be a Dantzie ship, and to have had on board, at 
the time of the capture, all the papers ever carried by Dantzie 
ships. The French regulations were not shewh to nave been 
within the knowledge of the people of Dantzie. In an action 
on the policy it was contended, that the underwriters were 
not liable, because the sentence of restitution had refused da- 
mages and costs to the assured; but the court were of a con- 
trary opinion. Sir J. Mansfield observing, that no question 
had ever arisen as yet with respect to the refusal of a. prize 
court to allow damages and costs, as discharging the under- 
writers from their liability; and, indeed, it’ woiild be very 
strange if such a refusal could discharge them. It was a mat- 
ter of mere discretion in the court. In this case the refusal 
t<t allow them was founded on two private ordinances of 
France, not shewn to be within.the knowledge of the people 
of Dantzie, and, therefore, the refusal of the French court 
could nfi'ord no ground for holding the underwriters released 
from their engagement to pay. The C. J, added, that he saw 
no reak>n for extending the doctrine of the conclusiveness of 
sentences of courts of admiralty. . 

It is to be observed also, that the sentence of a foreigir 
court, where it is conclusive, is conclusive only as to the 
grounds of the sentence, and not as to the premises which led 
to the conclusion'*. ’ 

'I’he preceding remarks, as to foieign sentences of coj|l 
■ nation, ^ing <Sonclusive evidence against the warranty of n^' 
tnality, must be confined to legal sentences, that is, sentences 
of a prize court, acting and exercising functions eith^m tl>q 

e CalTere!t.,Pffriii,7 1. R. saa. K Siffkrn r. Lee, 2 N. R. 484. 

r Bird V. A*’^ptetun, 8 T, K. sSa. 1> Cb.istiv v. Sreratav, h ^99, 

. . ' Vs 



belli^rent countiy, orin Hhe' countiy of a co-belligerenl 
ally iu the war-*; for sentences of condemnation,, prohouneect 
by the authority of the capturing power, within the dominions 
- a neutral country, to which Jim prize may have been 
taken, are illegal'', and, consequently, inadmissible. And 
that is to be considered as a neutral country for this purpose', 
in Which the forms of an independent neutral gdvenimcnt arc 
preserved, although a belligenfent may have such a body of 
troops stationed there, as in reality to possess the sovereign 
authority. 

Free of capture in port.— -If a Vessel is taken at her moor- 
ings, being neither within the caput portus, nor within that 
part of a haven where ships unload, the underwriter is not 
discharged by a warranty^against ** capture in the ships port 
of destination®.” . 

Whether a vessel warrranted free of capture in port, be in 
a port or not at the time of her capture®, is purely a question 
of fact for the jury. 

See further Oom v. Taylor, 3 Camp. N. P. C. -204. and 
Maydhew v. Scott, ib. 205. Tlie assured upon u |)olicy on 
ship, not having leave to cany simulated papers, cannot re- 
cover for a loss by capturp; if it appear by the sentence of the 
foi-eign prize court that one of the causes stated for the con- 
demnation was the carrying of simulated papers®. 

Implied Warranty. 1. ATot lorfeeiate.—rAnother condition 
implied in the contract of insurance is, that the ship shdl not 
deviate. Hence arises another ground of defence, on whilfh 
the underwriter may jnsist, viz. that there has been a devia- 
tion, by which term is to be understood a wilful and unne- 
cessary’ departure frem the due eourse of the voyage insured, 
either with or wiUmut the consent of the assur^, for any, 
even the shortest, space of tune. ' ’ 

The effect of a deviation is not to avoid the contract ah 
irtif to, but only to determine itfrom the time of the devia- 
tion,' and to discltarge the insurer from all subsequent re- 
sponsibility. Hence, damage sustained before the actual 
deviation 'must Ije made good by the underwritersr. From 
the moinunt of deviation, however, .the 'cpntract is at an 
end; and it is immaterial ftdm: what cause the subsequent 
loss ari^s. ' ' , % - . "i ' 

i Oddy V. ^oviU,3Eastj 473. ’ 'in Key«er ▼. ^odt, 4 T»Qnt.'660, • 
k Havelock ’T. Raerkwood, H T. ll« 96s. 11 Keycer v. Hearaoti, 4 

jThe 1 Roth' A. 135. o O&wcll v, Vigno^ . 

\\ Donatdsuu v./ihom&ous 1 Camp, p v. 1rouilg.^Ri&.'t40ljSaik. 

N.P, €.4904. ‘444. 
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^If two ports of discharge are named in the policy, and the 
ship iuteiKls going t6 both, she must take them in the order 
named in theppjlcy. Hence, where a ship insured for A. and 
B/', meaning (o go to both, \ycpt first to B, in her way, to A. ; 
it was holden to be a deviiitibn from the voyage insured, not 
being in the order named in the policy. . 

Upon a policy from London to Trinidad or the Spanisli 
Main, with leave to call at all ^r any of'Wcst India islands or 
settlements, and with liberty to toucli ,aud stay at any p;irts 
or places whatsoever and wheresoever,' the assured must take 
all the ports 'at which, he t^uchfiSy in the same succession in 
which they occur in the course of his voyage in9(l^ed^ 

A policy at and from Martinique and all and every West 
India Islands, warrants a course from Martinique to islands 
not in the {lomewardwoyage*. 

A ship having liberty to put mto ond port, put into aiib* 
ther equally in her way*; this was holden to be a deviation, 
and to avoid the contract, though neither the risk nor the pre- 
mium would have been greater, if the putting into such other 
j)ort hail been allowed by the policy. 

A ship was insured from Lisbon to England”, with liberty 
to call at arty one port in Portugal ; it was holden, that 
J under such a policy the party had only a liberty to call at 
some port in Portugal, in the course of the voyage to 
England. 

Where a ship insured to Martinique and all or any of the 
Windward and Leeward Islands, lauded the greatest part of her 
cargo at Martinique, and sailed with the residue to Antigua, 
where she was wrecked, while stopping partly to dispose of 
the residue of the outward cargo, ami partlif to obtain a homc^ 
ward cargo; it was holden% that the underwriters were not 
liable. 

A policy of insunince bn goods at and from London to the 
ship’s discharging port or ports in the Baltic with llbertij to 
touch at any port or ports fox orders^ ox any other purpose, 
does i\ot warrant the assured, after having touched at C. for 
orders, and gone on tq S., a more distant port, in retouching 
at C. for orders; but if the policy be to any and all jwrU and 
places in the Baltic forwards d;nd baclcwards, backwards 
dhdforwdtdsy if is otherwise# ^ 

q Bcatson v. Haworth, 6 T. R. S 3 i'. ' u Ho^g: v, Homer, AI^h.4^7. ^ 

r Gairc^er 3 /rauiU. 16. x lnif[hs v. Vaiix, 3 

8 Bragjf^.'Anilcraoni 4 Tattui. 329. 437. L«l. £llenboi'oii|&>,^|E[. 

t jnilot v.'tyH86u, 7 Bro. P. C. 459. y MclllsU v. Andre 312 . 

4 Bro. P. C. 470. Tuuilin *9 eU. . ' 



m 


INSURANCE. 


Under a liberty , to touch and stay at all ports for all pur- 
poses whatsoever, the stay must be for spine purpose cou- 
uected with the furtherance of the adventure*. 

Whether the purpose is within the scope of the policy, is 
ft question for the court solely and not for the jury". 

So if the policy docs not limit * the time of stay, whether a 
slxip has staid an unreasonable time, is purely a (luestiou for 
the jury ^ ^ 

A policy of insurance “ at and from London to Berbicc,*’ 
Was effected upon the receipt df a letter from the ca])tain, 
(which was sirewn to the underwriters,) stating* tliat he had 
passed Barbadoes^ and the words “ at sea** were inserted in the 
policy after the printed clause describing the beginning of 
the adventure on the goods.* It was ho^n®, notwithstanding, 
that the policy was vacated by a deviation at Madeira, in a 
former part of the voyage. 

A ship was insured from London to the southern whale 
fishery and back again*^, ‘‘with leave to. carry letters of 
marque, and to cruise for, chase, capture, man, and sec into 
portt any ships of the king’s enemies.” It was holden, that 
although the ship insured might be aiithoris^ed under the 
terms of this policy, in accompanying prizes to any convenient 
port consistently with the main adventure, seeing them safely 
moored there, and perhaps stopping a reasonable time to give 
directions for their proceeding on their final destination, yet 
remaining in port until a prize teas repaired could not be con-^ 
sidcrod as warranted by those terms. 

A deviation never puts an cud to the insurance; unless it 
be the voluntary act of tliose, who have tlie nuinagemeiit of 
the ship, 

Ileure, where a policy was effected- on a ship carrying letters 
pf marque', from Bristol to Newfoundland, and the orders of 
the owners were to put a few hands on board any prize that 
might be taken, ana send her to Bristol, but that the ship 
should proceed to Newfoundland; notwithstaucUng which the 
crew abused the captain to go back to Bristol with a prize 
taken during the voyage, and in so doing, the khip w^as cap- 
tured, it w'as holden, that this deviation was justffiable, and 
that the underwriter was not discharged from his obligation^tp 
indemnify the assured, 

ff *T.anghorD v. Allnutt, 4 TauAt. s 1 1 , $03. C. B. per Maiinfield, and 
n ll>. . aft^rivardt confirmed by tlip court. 

1) lb. 4 Jarratt ▼. Ward, 1 Camp. N. C. 

C Redman V. LbndtoDi 3 Camp. N.P.C. 96.i. 

e £Uon v. Brogden, e Ste. ]s64. 
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The owner of a sliip (which was about to sail on a voy^c 
from Lisbon to Madeira'; from Madeira to Saffi, on the coast 
of Africa, in baildst, and thence td-’Llsbon, with a cargo) waai 
desirous of having the insurance effected on part of the freight 
from Safii to Liston. The underwriters objected, on account 
of the distant period at which the risk was to commence; 
however, on. a representation some, time afterwards by the 
Owner, that he had received intelligence of the ship’s arrival 
at Madeira, and that she was about to proceed immediately 
on her voyage, the insurance was effected. When the ship 
arrived at Madeira, all the crew, except two, being alarmed 
by reports pf some Moorish cruisers being oft' Saffi, and of 
their having captured and ill-treated a Dane and an Ame- 
rican, quitted the and refused to return td it, unless 
the captain wdhlmHwise to sail immediately for Lisbbni 
.Under these cirdH^pices,. the paptain carried thq ship 
back to Lisbon; his arrival there, the charterers in- 

sisted on his proceeding directly from thence to Saftt, which 
he accordingly did, and was captured in his return from 
Safti, to Lisbon. It was in evidence, that the difterence of 
season, arising from this delay, did not vary tlie risk. It was 
hoiden, that me deviation was justified by the special circum- 
stances. 

And this rule holds as well in the case df a limited, as a 
general policy. . ' ' ' 

Hence, where a policy was ejected on goods on board a 
ship, for a certain voyage*, “ against sea-risk and lire only,” 
and the ship was forcibly carrie»l out of the course of her 
voyage, and defciined by a king’s ship, but afterwards was 
released, and permitted to proceed on the voyage idsured, 
during which the goods insured sustained- sea-damage; it 
was hoiden, that the deviation having been occasioned by 
force, and without any consent on the^ part of those who 
had the management of the ship, the' underwriter w-as 
liable, although the voyage was made longer than it other- 
wise w'ould have been, by the detention of the king’s 
ship. ' ' 

Grounds of necessity, whiclr will justify a deviation, are, 
i. Going into port tor the purpose of refitting" or' repair- 
ing^ . . ■ . . .... 


f ^ Driscol V. Passmore, i Bos. Sc Put. b Admitted by Ld. Marduricke, Ch. in 
801. See alsol^rlscof v. ButU> 1 Bos. Motte^tix Loitdou AsiVMlfeyna# 
& Pul. -310. " , 515. 

g Scott t ; Thompson, i Boi. k Pjil 
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2. Stress of weather*. 

8- A voiding Itii enemy 9 or seeking for convoy*'. 

^ A vt^sel may deviate somewhat from the straight line of 
•her tifack to seek for convoy; and the captain, unless ex- 
pressly prohibited by the terms of the policy, may always do 
what is necessary for tlie safety of the ship. A vessel in- 
sured, may do wliatever it would be expedient for the com- 
^non security to do if uninsured*. 

■JBut where a ship was insured /ro7>i London to Berbice, 
with an extensive liberty of touching and trading at all places ; 
it Vas hold^- n® that by putting into Madeira and voluntarily 
staying there for the purposes of trade after the convoy with 
which she sailed had proceeded on the^yage, she was, guilty 
of a deviation which discharged th^H^^riters. 

. Whenever such circumstances ^ diwiation 

necessary®, the voyage (which may^oRrhe termed the voy- 
age of necessity) mu^t be pursued according to its due course 
in like manner as the original voyage. 

An intenfion to deviate from the due^icoarse, not carried 
inta execution®, will not be considered as a deviation. 

Where goods' Were insured from Heli^land to Memcl, 
witli liberty to touch at any ports, and to seek, join, and ex- 
change convoy, warranted free from capture in the port of 
IVternel. and the shij) sailed from Heligoland with orders to 
go to (jotienburgh to knowtwhethet to proceed to Anholt or 
Meiuel, and was captured in her way to Gottenburgh, which 
is in the track either to Anliolt or Memel; held that this was 
to be considered as a voyage to Memel, although it was sub- 
ject to be ebunged according to circumstances upon the ship’s 
arriva\p}^t Gottenburgh; and therefore the risk commenced 
on hey leaving ITeligoiaiul; and the ship never having reached 
OotLcnburgh, the purpose of .going thither for orders was 
merely an intention to devijM^t which did nol vacate the po- 
licy; neither was it a restraint on the captain’s judgment as 
to the place of seeking convoy,' it not apptering that he" could 
have met with convoy btfote tile capture; and consequently 
the underwriter was l^ubie. - ^ 

Policy of assurance on goods at. and from Loixlon to the 
ship*s discharging port or ports ih the with liberty to 

D^hiny r. SW»lav^, i R. 32. n Lavabre v. Wilson, Doug. 9 S 4 . 

k iDouav, CSuiisalofl, Salk. 445 . o Foster v. Wilmer, Str. 1349. Tbel- 

1 D‘Agttiwv. Tobin, I Hole* Iwsort v. Fergusspn, Doug, agi, 
1 8S. a. Ciibbs, J. , Kewlcy ▼. Ryan, 9 “H . B). 340. 

tn WilliAmfl v. Sbcf', 3 Canip,^. P. C. p H«ieUon t. Allnutt, i & 9, 46. ' 

j 469 - B. R, LU. lillenboroogb, je. J. 
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touch at any port or ports for ordc^rs or any other purpose, and 
to touch and stay at any ports or places whatsoever anrl where- 
soever: held**' that the ship having touched at C. for orders 
and gone-^on to S., a more distant port for furl her orders, and 
having received oplers at S., because it was unsafe to land 
there to return to C., and wait for orders, might so return to 
C. without being guilty of a deviation; it being found that 
she went to S. for orders in the prosecution of her voyage; 
and returned to C. to obtain orders as to the farther progress 
of. the voyage, and no fraud being found. 

It is to be observed also, tliat, in a policy on ship and 
freight, it is not an implied condition that the ship shall not 
tmde in the course of her voyage, if that may be done without 
deviation or delay, or otherwise increasing the risk of the 
underwriters, Henc^where' a ship was compcllal in the 
course of her voyage to enter a port, for tl‘»e purpose of ob- 
taining a necessary stock of provisions,. which she could not 
obtain before in the usual course, l)y reason of a scarcity 
at her loading ports, and during her justifiable stay in the 
port so enten*d fortthat purpose, she took on board bullion 
for fi’eig|)t, the jury having found that no delay in the voyage 
Wvis occasioned thereby, it was holdcn' not to avoid the po- 
licy. 

So where a ship had liberty to touch at a port, it was 
holden* not to be aUy deviation to take in a quantity of salt 
during her stay there, the ship not having thereby exceeded 
the period allowed for her remaining there. N. In tfiis case 
a conmuniication had been made to the uiiderwritcr that the 
ship was to touch for the purpose of trade. It seems, how- 
ever, that the words “ liberty to touch” will not authorize a 
general trading*. See farther on this subject Phelps v» Auldjo, 
3 Camp. N. P-4C. 3j30. 

3. Senworthinj^—h\ every marine insurance, whether on 
ship or goads, tliafe is an implied vvarranty, tliat the ship is 
seaworthy- at the bommencement orthc risk, or, in the lan- 
guage of the charter-party, tight; stauncli, and strong. Any 
defect, which may endanger the ship, though unkr.ovvn to 
tluj assured, will' disiAarge the underwriter; for it, is the duty 
of the assured to.proPvide a good ship, in such state and con^ 
ditionas' to be able to perform the destined voyage, u e. sea- 
worthy. 

* ** ‘ \ 

<1 IVlelSsti Vr 2 I\fau!e & Scl- s Urquharl v. narnani, i 3 ^aint. 450 . 

wyn, 27. t Per Sir J. MaiiofieM, S. C. 1 Taunt, 

r Raiiie o East, 195. recog- 456 . 

niEed in LarddkVv, Oswiu, i a East, 

131 .. * 
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As to any decay to^wbicb the loss of the ship may be at* 
tribiited, the question will be, whether the same commenced 
previously to or after the insurance made. If a ship, in a 
abort time after having sailed, become leaky, and founders, or 
.is obliged to return to port, there not having been any storni, 
external accident, or cause adequate to the producing such 
effect, it may be presumed that she was not at the time of 
sailing seaworthy, but the conclusion, in all cases of this kind, 
is to be drawn by the jury, to whom the several circumstances 
are to be submitted. 

If a ship be insured at and from a port, although in want of 
repairs, she is protected by the policy, whilst in the. port. 
The condition that she shall be sea- worthy for the voyage, 
does not attach until her sailing*. 

Where a ship is insured at and frorr^a foreign port, it is ne- 
cessary that she should have once been at the place in good 
safety ; for if she arrives, at the outward port so shattered as 
to be a mere wreck, a policy on the homeward voyage never 
attaches*. 

It is also an implied condition, that the ship in$qred shall 
be furnished with every article necessary for the piirpose of 
safe navigation during her voyage, *. e. properly equipped 
with sails*, a sufficient number of hands on board (33), an 
able captain, skilful pilots, &c. 

In an action on a policy of insurance on ship and goods 
from Stettin to London in which the plaintiff declared Upon 
a loss, by reason of the vessel sinking before she had been 
moored twenty-four hours, in consequence of an anchor 
having been driven into her; it appeared, that the captain had 
taken ^ pilot on board at Orfordness, oii entering the river 
Thames, who quitted her at Halfway Reach ; after which, 
and before she had come to her moorings higher up the river, 
the accident happened, which occasion^ the loss,- and in 
consequence of which the vessel filled .with water, before she 
had been moored twenty-four hours; but the precise time at 
vvhich the damage was sustaihetf within those limits, or by 

t Annen v. Woodman, 3 Taunt, 899. x Wedderliirn v. Bell, 1 Camp. N. P. 
u Parmeter V. Cousins, s. Camp.. N. P. C. i. ! 

C. 83 S. 7 V. Hollin^wortb, 7 T. R. ]6o. 


( 53 ) III Hunter v. Potts, London Sittings after Trin. T. 45 G. 3. 
Lord EUenborough, C. J. said, that the vessel lUust not only be 
seaworthy, but the crew must be adequate to dischyge the ordinary 
duties, and to meet the usual dangers to which she is exposed. 
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ivlmt particular default, was not ascertained. The captain 
liad also left the.sljip before the time of the actual loss. It 
was holden, that the underwriter was discharged; Lord 
Kenyon, C. J. observing, that in this case the captain did 
not perform his duty, for- he had no pilot on board at the 
time when the accident happened ; and it is one of the things 
implied in contracts of this kind, that there shall be some 
pWson on board the ship apparently qualified to navigate 
her. If the underwriters had been previously informed, that 
there would be no pilot on board during the ship’s sailing up 
tlic river Thametf, probably they would not have undertaken 
the risk. On the ground, therefore, that there was no pilot 
on board the vessel when tlie accident happened; be was of 
opinion that the underwriter was discharged (54). 

Where a vessel, engaged in the southern' whale and seal 
fishery, and with liberty to chase and capture prizes, is in- 
jured inAugust, 1807, with a retrospect to the first of August, 
1800', although at the time of her insurance she was not com- 

E ctent to pursue |Jl the purposes of her voyage, her crew 
dug reduced, by cUath and casualties ; if she had a compc> 
tent force .to pursue any part of her adventure, and could be 
saiely navigated home, she is to be deemed sea-worthy*. 

z Hacks V. Tliornton, i Holt’s N. P. C. 30. C. B. Gibbs, C. J. 


(54) Another quiestion was agitated, viz. Whether the defendant** 
would have been answerable, if there had been a pilot on board, 
whom the captain believed to be of sufficient skill, but who was not 
duly qualified under stat. 5 G..2. c. 20. The court declined giving 
an opinion, as in the case before them ito pilot was on board. 

Pilotage from Dover, Deal, and the Isle of Tbanet, up the rivers 
Thames and Medway, is regulated by statutes 3 Geo. 1^ c. 13. 
7 Geo. I. c. 21. and 43 Geo. 3. c. 152* Pilotage down the Thames, 
and through the North Channel, to or by Orfordness, and round 
the Long Sand-Head into the Downs, and down the South Chan- 
nel into the Downs, and from or by Orfordness up tlie North Chan- 
nel and the Thames and .Medway^ by stat: 5 .Geo. 2. 20. ; atid 

pilotage* into or out of the poi^ of Liverpool, by stat. 37 Geo. 3, 

^ t\ 78. See Abbott’s Law relative to Merchant Ships, p. lOs. ed. 2d. 
* See also modern regu^tions as to pilots in recent statutes 47 Geo. 3. 
Scss. 2. e. 70. Local, 48 Geo. 3. c, 'l04| continued and amended 
by 52Gto..3. c, 3})..* 
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5. Re-assurance. 

; Re-assumnce is a coiltraoi made by the first insurer or un- 
derwriter, with a view of sccurinc: himself from a' risk, by 
throwing;- it on other underwriters, who are termed re-assurers. 
This is allowed in almost all the tra<lin.i? countries in Europe, 
and was permitted by the law of Eni^land, until the stat 19 
G. 2- c. .37., by the fourth section of which re-assurance is 
prohibited, except in tlire<3 cases : 1. The insolvency ; 2. 'Ffie 
bankruptcy; S. 'I'he death of the insurer: and even in these 
ca^es, it must be expressed in the policy to be a re-asisurance, 
and the re-assurancc must not exceed The amount of the sum 
before .assured. 

Although the first section of the above-mentioned statute 
does not extend to foreign ships*, yet the fourth section dioes* 
Consequently a re-assurance, even by a foreigner on a foreign 
ship, is illegal. 

6. Wager Policy — Stat. 19 G. 9. c, 37 . — Interest of 
Assured. 

An insurance being a contract of indemnity, its object is 
not to make a positive gain, but to avert a possible loss. 
Hence, as a person cannot be said to be iudemnitied against 
a loss which can never happen to him, a policy witliout in- 
terest is not an insurance, but a mere Wager only. • Such po- 
licy, therefore, is properly denominated a wager policy. Al- 
though contradictory decisions are to be found in the books, 
as to the legality of wager policies, before the statute 19 
G. 2,, yet they have been recognised as legal contracts by mo- 
dern judgt s ; and it seejiis now to be admitted'*, that by. the 
law of merchants, and particularly by the law of lingland, afS 
it stood at the time of passing the act 19 G. 2., a \rager po- 
licy, in whicrh the parties, by express terms, such as the 
words “ interest or . no interest,*’ or, “ without proof of in- 
terest,” disclaimed the intention of nraking a contract of in- 
demnity, was then (contrary to older determinations) deemed 
k valid contract of insurance; but that a policy containing no 
such clause, disclaiming or dispensing with tjie proof of in- 
terest, was to* be considered as a contract of indemnity only, 
,vpon which the assured could never recover without proof of 
m interest (55). But it having been found by experience, 

a Aadreev. Fletcher, 2T. R. it>i. Luccna v. CrapAird, 3 Bos. & pul 
b Seethe opiuion of Chanibre, J. ia 101. 


(65) This opinion of Chambre, J. is confirmed by an observation 
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that the hiaking assurances,. ** interest or no interest, or with- 
out further proof of interest than the policy ” had been pro- 
ductive of many pernicious practices, and by introducing’ a 
mischievous kind of gaming or wagering, under tlic pretence 
of assuring the risk oj( shijDping and fair trade, the institution 
and laudable design of making assurances had been perverted; 
and that which was intended for the encouragement of trade 
and navigation, had, in many instances, become destructive to 
the same : it was enacted, by stat, 19 G. 2. c. 37 • s, 1 ., “ that 
no assurances should be made by any persons, bodies corpo- 
rate or politic, on any ships belonging to hia majesty^ or 
of liis subjects (ob), on any goods laden, or to be iaden, 
board such ships, interest or no interest, or without further 
proof of interest, than the policy, or by way of gaming or 
wagering, or without benefit of salvage to the assurer, and 
that such assurances should be void/’ 

But by 8. 2. it is provided, “ That insurances on private 
ships of war, fitted out by any of his majesty’s subjects, 
solely to cruize against his enemies, may be made by or for 
the owners thereof, interest or no interest, free of aviirage; and 
without benefit of salvage to the insurer.” 

And by s. 3. it is also provided, “ 'I’hat any efiects from 
any port or places in Jiuropc or America, in possession of the 
crowns of Spain or Portugal, may be insured in the same 
mamier as if this act had not been ma<le.” 

Having detailed tlic provisions of the stat. 19 tr. 2, e, 37., 
it will be necessary briefly to consider what that interest is, 
the protection of which is the pro[>er objoet of a jiolicy of 
assurance. And this is to be collected from considering what 


of Lord Hardwicke^iii a, case which was decided before the passing 
of the stat. Ip G. 2. c. 37. Speaking of tlie diHerence b«?tweeii in- 
surances from fire and marine insurances, he says, “ in the insur- 
ance of ships, ‘ interest or no interest* is almost constantly inserted, 
and, if not insertetU you cannot Tccover, unless you prove a pro- 
perty.” Per Lord Hardwicke, C. in the SadU:r’s Com puny v. Bad- 
cock, 2 Atk. 5$(). \ 

(56) In consequence of these words it has been holdeii, that this 
section does not apply to the case of ' foreign ships, and that insur- 
ances, ** interest or no interest” may be made iipop theiiu ThcHus- 
son V. Fletcher, Doug. 315. And although the words interest ot 
no interest” are oUiitted in the policy on a foreign sliip, yet in de- 
claring OQ such policy, it is not necessary to aver Unit the assured 
had au interest. Craufiird v. Hunter, 8 T. R. 13. Nantes v. Thomp- 
son, 2 East, 385. 
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is the nature of such contract®. Ndw insurance is a contract^ 
by which the one party, in consideration of a price paid to 
hith adeqiiatc to the rish, becomes security to 'the other, that 
he shall not suffer loss or damage, by the happening of the 
perils specified to certain thh^, which may oe exposed to 
them. This being the general nature of the contract, it fol- 
lows, that it is ai)plicable to protect persons against uncertain 
events, which may in any wise be of disadvantage to them ; 
not only those persons, to whom positive loss may arise by 
•uch events occasioning the deprivation of that which they 
may possess, but those also, who, in consequence of such 
events, may have intercepted from them the advantage or 
profit, which but for such events, they would acquire accord- 
ing to the ordinary and probable course of things. That a per- 
son must somehow or other be interested in the preservation of 
the subject-matter exposed to perils, follows, from the nature 
of this contract, when not used as a mode of wager, but as 
applicable to the purposes for which it was originally intro- 
duced; but to confine it to the protection of the interest 
which, arises out of property, is adding a restriction to the 
contract which does not arise out of its nature. Interest, 
therefore, with reference to the subject under consideration, 
does not necessarily imply a right to the whole, or a part of 
8 thing, nor necessarily and exclusively that which maybe 
the subject of privation, but the having some relation to, or 
concern in, the subject of the insurance, which relation op 
concern, by the happening of the perils insured against, may 
be so affected as to produce a damage to the person insuring; 
and where a person is so circumstanced, with respect to mat- 
ters exposed to certain risks, as to have a moral certainty of 
advantage but for those risks,, he may be said to be interested 
in the safety of the thing. Having endeavoured to explain 
the nature of an insurable interest, it will be proper to add, 
that it is not necessary such interest should be indefeasible ; 
for the consignee of ^oods, under a bill of lading, Jias an in- 
, furqble interest in such goods, although they may be stopped 
m transitu on their passage home**. So also has an executor 
before probate. In like manner it has been holden, that 
where a ship was taken as prize by the conjoint forces of the 
army and navy, the captors, before condemnation, had an in- 
surable interest under stat 45 G. 3. c. 7*2. s, 3. whereby the 
Crown gives up its right in the prize to the cap tors,, although 
such interest was defeasible, as well by the release of the 

c Per tnwrenc* J. in Liirert* T. CMu- tl Per LonI EUenbt^roiisllj C, |l 
fupil, 1). P. e Bob. H PiB- N. R. swo. East, 
wliere tliU ^Uborsts* 

Ify (liscussed, 
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crown, as the adjudication of the court, of admiralty*. The 
owner of a ship, who has chartered her for a particular 
voyage, has an insurable interest in the ship during that 
voyage, although the charter-party contain a stipulation, that 
in case the ship be lost, tlie cnarterer shall pay the owner the 
estimated value of the ship^ 


X. Evidence, 


In order to support his action, the plaintiff must be pre- 
pared with the following proof: 1. The policy must be pro- 
duced in evidence, and the subscription of the defendant ' 
must be proved. 2. Evidence must be given of the interest 
of the insured in the subject-matter of the insurance (57). In 
insurances upon ships, the mere fact of the possession of tlie 
assured, as owners, is sufficient primd facie evidence of 
ownerships, without the aid of any documentary proof or 
title-deeds on the subject, such as the bill of sale or ship’s 
register, unless such further evidence is rendered necessary 
in support of the primd facie evidence of ownership, in con- 
sequence of the adduction of some contrary proof on the 
other side: , 

As in an action on a policy of insurance on freight'', where 
the interest in a ship and its earnings were alleged to be in 
four persons, who were partners in trade, and it was prov^ 


e Stirlinsf v.' Vaughan, 11 East, 619. 
2 Camp N. P. C. 225. S. C cit^d iu 
Roiierlsuii and others v. Hamilton, 

B. R. M. 52 G. 3 . 

f Hobbs F. Hanaam, > 3 . Camp. N. P. 

C. 9.^. 

g Robertson French, 4 East, 13 <>. 


Sec also Thomas v. Foyle, 5 Esp. N. 
P.C.ss. 

h Camden v. ^nderson, 5 T. R. 709. 
rrrogiiistd by Le Blanc, J. in Marbli 
V. Uobiiison, H. K. London Sittings 
after II. T. 42 G. 3 . 4 Esp. N. P. C. 
98 . 


( 57 ) In Ameiy V. Rogers, I Esp. N. P. C. i?07. where an action 
w^s brought on a policy of insurance on a ship. Lord Kenyon, C. J, 
WU3 of opinion, that the proof of the insured having exercised acts 
of ownei^ip, in directing the loading, &r. of ih^ shijy, and paying 
the people employed, was suilicient proof of interest. And in M*An- 
drew V. Bell^' 1 Esp. N* P. C. 373. where the insurance was on a 
ship and her cargo, the plaintiff, in order to prove interest, produced 
the bill of Jading, and the captain proved that it was his bill of 
lading, and that ha^ had the goods specifted in it on board, .«Lord. 
Kenyon, C. J, held, that the interest was sufticiently proved. 
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by the plaintiffs, that the ship had been paid, for by all the 
four partners; but the detendant having produced the regis- 
ter, wherein the ship was registered in the names pf two of 
the partners only ; it was holden,. that as fhe title to freight 
arose pnly froiri ownership, and the register was conclusive 
evidence that only two were owners, and as there was hot 
any count in the declaration, stating tli^ interest to be in 
two only, the plaintiifs could not recover. 

Where the'^ plaintiffs <leclared on a policy of assurance*, 
and averred that they were the persons resiiliiig in Greats ilri^ 
tain who receioed the order for mvl effected the insurance; 
this was considered us a material averment, and not sustained 
by evidence of a letter received by thein after the ])ollcy was 
effected, dii-ecting to make assurance ; although the policy 
was originally on goods on board' the Ann; or ships, or by 
whatsoever other name the ship should be named; and the 
plaintiffs, upon the receipt of the letter, procured a memo- 
randum to be made on the policy, signed by the defendant, 
declaring the interest to be on board the Herald, the ship 
Tnehtioned in the letter. 

Tn insurances upon goods, the mere production of a bill of 
.parcels from the seller abroad*^, with the receipt to it, and 
proof of his hand-writing, has b^eii holden to be sufficient 
proof of the interest of the assured. 

In a declaration on a policy of insurance effected by the 

S laintifl*, as agent of A. and B., it was averred, that A. and 
,,:at the time of effecting the policy, and theiice until the 
time of the loss, w'ere interested in the goods insured, to a 
large amount^ to wit, to the amount of all the money ever in- 
sured thereon At the trial it appeared, that, at the tinre 
when the policy ^as effected, another person was jointly inte- 
rested in tne goods, together with A . and B. The court were 
,of opinion, that although A. and B. had not an exclusive in- 
terest, yet they had such an interest as would answ^er the 
terms of the averment'; Chambre J. observing, that the aver- 
ment in substance was nothing more than that the parties for 
whose benefit the assurance was made, had an interest in the 
subject of that insurance. They were not bound by tlie 
terms of the averment to shew any thing icnore .than that they 
had an interest ; and if they had shewed an interest to the 
extent of one-hundredth part of the cargo, it would be suffi-' 

y. Jatison, i M. & Si Isoi. see Ucll v. Ansley, i6 East, 141, rc- 

Ic' ItaBflel V. Boelitfi,Str. 1127, per Lee, coi^iiisc^ in Cohen v. Hannam, s 
-C&i; Tau^t. 108 .^^ 

I Page V. Fry, 2 Bos. & Pal. 340, But 
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iiient. The spirit stat igG. 3, only r^uired, that the 
policy should ^ot be agamiug policy a 

3. It must be prove<l, tliat the loss happened in the same 
mantier as is stated in the dt^laration, that the underwriter 
may be apprized of the case, ‘^bich he has to encounter, by 
evidence. 

Where a loss is averred to be by perils of the and some 
of the goods insured are spoiled, and others saved, the ex- 
penses of the salvage may be given in evidence (without stat-* 
mg them specially) on this averment, as being a damage 
within the cause pf action as laid. 


If a total loss of the ship is stated in the declaration", and 
damages laid accordingly, evidence of a partial loss may be 
received, and the plaintiff may recover to the amount of such 
loss as he is able to prove. 

In an action upon an insurance upon profits*^, the assured 
must prove a loss: for whei-e* upon an insurance of profits of 
a cargo of slaves, valued at 400/., the plaintiff declared for a 
total loss by perils of the seas, and it appeared that the vessel 
was wrecked, whereby many of the slaves were lost, but the 
remainder got into the market, and were tliere sold ; it was 
holclen, that, although the produce of the staves soltl did not 
give a profit upon the whofe adventure, ,the plaintiff was not 
entitlea to recover, because it did not appear, that if there 
had been no shipwreck, and all the^slaves had got to market, 
any profit would have been produced. 

It is a general rule, tliatnotUing which depends on the proi 
cecilings of a court can be proved by paroUestiraony P; hence, 
in cases of capture and recapture, neither the salvage nor the 
expenses incurred' for ascertaining the amount of the salvage 
(.58), can be otherwise proved than by producing the pix)ceed- 
ings of’ the admiralty court. The copy of a seiitenc^C bf con- 
dehinatioii of a ship or cargo in a foreigii admiralty court, is 
not made admissible evidence for the uuderwriters, by heing 
handed over to them, by the assured, along ‘with other papei-s, 
to satisfy them of thd 

Vi 

m Cary v. Kina, Ca/f emu. B. TKclUiBsonv.SliedUen, aBos. & Ful. 

R. ao4i ‘ ' R.ayt*. '' . 

n tT Burr. <L v; AtVina, 3 Gamp. N. P. C. 

o Hod^sou -v.Olaver, a Bast, 3^.' ‘ SIS. 


(.'53) By 8tet."43"G, c. 1^* s. 40.' which iee ante, p. it is 
expressly r^utrdd on all* casei of cajitore and recapture, that sotne 
proceeding should be had iii the adinimlty court, to ascert^n wllat 
the uiuouiit of salvage shall be.^ 
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A 9lip of |)ap^i^;wherein the laameiiVdf the underwriters 
were^teehtipnea, in the order |n which th'ejjp/had originally 
be^ i^pBed to^; and had agreed to nnderwhtei^ (and which 
was .djjSbrent f|dm that in whicfe their n&nea ^appeared on 
the pi^icy). haying been tendered in evidence to shew the. 
trUe^rder of the names, for the purpose of letting in evidence 
of a false representation made to the first underwriter in fact; 
\the court were of opinion, that such paper could not be 
reived in evidence, for want of a stamp, the effect of the 
;pvidence being to shew,' through the medium of a writing, 
that the contract entered into between the parties was 
different from that which it appeared to be"on the face of the 
, policy. 

In a case where it appeared that a license to trade with an 
enemy*, granted abroad, had been returned, after being used, 
to the s^cretaiy of the governor by whom it was issued, and 
the secretary was examined, who said that he had, as lie be- 
lieved, thrown it aside among the waste papers of his office, 
and did not l^now what was become of it ; that he had after- 
wards searched for, but did not recollect the finding it, and 
thought that he had not found it : it was holden, that this 
was reasonable and probable evidence of the loss of such 
licen^^e, so as to let in parol evidence of its contents ; the 
paper, not being considered as of any further use at the time, 
and the attention ot tlie witness not havirtg been then called 
particularly to the circumstances ; and further, that the wit- 
ness might speak to the contertts of the license from memory, 
though he had made an entry of it in his memorandum-boolc, 
for the private information of himSeff and the governor, 
whidi book was not produced, he having given it to the go- 
vernor, who was gone abroad without returning it to him ; 
for such, book, if in court, would not have been evidence per 
jpc, but could only have been used by the witne^ to refrfesU 
' iiis memory. 

When a ship insured is captured in a voyage to an enemy’s 
Country', and the British license legalizing the voyage is lost, 
to shew that siie had such a license, it is necessary to prove 
the JoSs of the paper purporting to be a license put on board 
the ship, and to produce examined copies of the otder^ in 
council for granting the license, and of tl\e co^y of the license 
preseijaed in the secretary of state’s pf^ce/ 

To support an averment in a declaration on a policy of in- 
surlncC on goods, ” that the ship^ with the goods on board. 


r ‘^Tarsdien v, Beed, 3 East, 579. .* 

8 Kcusington v. Inglis, s East, 373 .* 


t Eyre r. Palsgrave, 2 Cunap. N. P. C. 

Cio5. 
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when at was Ijy persons exercjsii^ the powers 

of government there, and the^^pods were then ,aud lifcre hy 
the said, pei»aa.ii«i55^i detained,, apd coniiBcated,” it is 
enough to shew, tba| tire gpfXis were forcibly taken on board 
the ship by the olfitJers of '^V^nuhent, and never delivered 
to the consignees; w^hout pottii^ in any sentence Of . con- 
demnation*. . ’ : . 

To prove a warranty, that a ship insured was of a particu- 
lar nation, it is prima facie evidence, that she carried tiie flag 
of that nation at tim^ When she was free from all danger of 
capture, and that the captain addressed himself to the consul 
of that nation in a foreign port?. 

The production of a letter, dated abroad, and addressed to 
J. S. in England, with the English ship-letter post-mark 
upon it, which directed a policy to be effected, is sulTicieut 
to prove that J. S. was the person residing in Great Bri- 
tain, who received the order for, and effected such po- 
licy^” ‘ 

In an action on a policy on a voyage “ to any port in the 
Baltic,” evidence was admitted to prove that the Gulf of Fin- 
land is considered, in mercantile contracts, as within the Bal- 
tic, although the two seas are treated as separate and distinct 
by geographers*. ^ if 

. Upon a question concerning the seaworthiness of n ship*, 
after' the evidence of persons wht) have examined her condi- 
tioB, experienced shipwrights, who never saw her, may be 
called to say whether, upon the facts sworn to, she was, in 
thei? opinion, seiiworthy dr not, in conformity to the rule of 
.evidence, that where a matter of skill or science is to be de- 
cided, the jury may be ^sisted by the opinion of persons pe- 
culiarly acqu^nted with it ftom their professions or pursuits. 

' In^an action on a policy on goods on board a ship**, the 
master and owner was held not a competent witness to prove 
the ship seaworthy, until be had been released by the owner 
of the gdods. 

So in an action against an underwriter*, for a loss by bar- 
ratry of master, it was holden, that the master could not be 

a Carrutliern Gray, n Camp. N. P* a BecVwitVi v. SidebotViam, I Camp. 

C. i4'2. llorA BWenbnraa^V, Ci. J . " N. P. C. 

2C Arranaelo v. Tbomp&oni 3 Camp* b Rotberoa v. F-Uou, Prakc*# N. P. C, 

N, V^C.6«0. 84. Kenyon, C.J. Fox v, LasbUig- 

y S. C. . ton, ib. ii. S. V. per Kenyon, C.J. 

;g Uhife v.' WalterA,'3 Camp. N.P.C. e Hiyd v. Thompson, 1 Esp. N. P. C. 
i(). .Moxoii t. Atkins, Camp. 339. 
i/.PiC. 200. 
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cxatnineid bj; the 4^endant, to^ prove that- the barratry was 
cbasenV 'the^ of the 

oiVneiife, without a releaise by the defendants 

In Van abtibn on a policy gb6(13*;^l;he declaration con- 
tained averihent that the plaintiffs weio interested in the 
suhjeCt-mattcr of insurance; the defendant, meiariing to dis- 
pute this at the trial, gave them notice to produce certain 
articles of agreement executed by the plaintiffs and the cap- 
tain (who was not a plaintiff'). The instrument was produced 
in pursuance of trie notice, when there appeared to be two 
subscribing witnesses to it; the plaintiff's insisted that the 
defendant could not give it in evidence without calling one 
of those witnesses to prove it. Lord Ellenborough being of 
that opinion, the plaintiffs recovered. A motion was made 
for a new trial, on the ground that the instrument coming out 
of the hands of the plaintiff's, parties thereto, upon notice to 
produce it, it was pot necessary to be proved by one of the 
subscribing witnesses, according to the rule laid down in R. v. 
Middlezoy, ^ T. R. 41. But Lord h'llenborough said, that 
that case, which was much questioned at the time, had been 
since overim led, and that the production of the instrument, in 
pursuance of the notice, did not supersede the tiecessity of 
proviim it by one of the subscribing witnesses, if any, as in 
ordina^ cases. And Lawrence, J. said, that this had been 
so ruled by Lord Kenyon in a subsequent case respecting a 
will, which tlie adverse party, in wdiose hands it was,, had 
notice to produce, and did produce at the trial, when it ap- 
peared that there w^ere subscribing witnesses to it : and Lord 
kenyon held, that the party who gave the notice was bound 
to call one of the subscribing witnesses to prove the will. In 
(he present case, however, the court made the rule absolute 
for a new trial, on payment of costs, .the defendant having 
made an affidavit of Ins being surprised, and pot prepared at 
the trial, for want of knowing who the subscribing witnesses 
w'ere (oP). 

* 

c Gordon and others v. Secretan, 8 East, 549. Bateson v. Levrin, Middtesex 
SilthigB after 11. T. 52 G. 3. Lord EUeiiborouj^h, C. J. S. P. 


(59) The doctrine esPibliahcd in Gordon v* Secretan, was recog- 
nised by' Heathy J. in Wetherston v. Edgington, U Caiiip.K. P. 6. 
94., and there applied to an agreement not under seuL But al- 
tlioiigh the mere po^sebsipn of an instrument does not dispense with 
t le necessity, which lies oh the party calling for it, of proauotngtim 
utUsting' witness, yet where a person is galled on to producer deed 
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The plea of altert«ttemy,t(rhich aoe(i . (merely in dia ibiUh' 
of the personj'hHjsfelte adppoit^ by the strictest probf, Ueiuie 
it is not sufficient iti^ielydo shew thiit some time ^fore action 
was brought, the parly was domiciled in a territory which has 
become hostile, without shewing that he was a native of that 
territory, or living there at th^ tithe of action brought^. 


XI. Return of Premium. 

In cases where the contract of insurance is void, as on the 
ground of non-compliance with a warranty, f. g. to sail with 
convoy, sea-worthiness, or the like, and fraud cannot be im- 
puted to the assured, the assured will be entitled to a return 
of premium; because where the contract does not attach, 
there is not any risk (60). 

Where there is an insurance on ship and freight, and 
the ship has arrived in safety, and earnttl freight, the as- 
sured cannot afteiavards claim a return of premium, on the 
ground that he had no insurable interest, on account of a 
defect in his title to the ship”. .J| 

In cases where the risk is entire, and has once con^renced, 
as in the Case of a deviation, tliere shall not be rfi)y return 

il 'Harman v.'Kingstoni 3 Camp. N. F. e McCulloch v. Roy. Ex. Ass. Co., 
C. 153. ‘ 3 Caiiip\ N.,F. C. 4o6. 


to which he is a party, and iliuler which he claims to hold an estate* 
and pfodhees it^ it'shall be taken to be a yjood deed, so fai: 
relates to the execution as against hiuiseif. Pearce v. Ij^pcr, 
3 Taunt. 6o. ^ 

(0*0) “ If the risk be not rim, though it be by neglect, or even by 
fault of the insured, yet the insurer shall not retain the premium.** 
Per Lord Mafts6eld, C. J., iii^ Stevenson v. Snow, 3 liiirr. 1240. 
“ Where the risk has not been run, whether its not having been run 
was owing to the fault, pleasure, or will of the insured, or to any 
other cause, the premium shall be returned, because a poli^i/ of in- 
surance is a^eonfraet of indemniii/. The underwriter receives a pre- 
tuium for runniug the risk of indemnify ing the insured, and to what- 
ever, cause itbeowiog^ if he does not run the risk, the cQiisi^rdtioir 
for whiclibthe; premium, or, money was put, into his hands, fails, and 
tlierelj^t’elie oiight to return it.*’ Per Lord Manstield, C . J., iu Ty rie 
Vi Fletcher, Cowp. 
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or aia^tioutoent 6f premi«m^(lSlj, A'sWp was irisurcd al 
aiid%^Q£ Loi^qu to aliy port or place, for twelve months, at 
9^. i^ifc ^tf'lv^airmDt^ frefe froai capture by the Americans®.*' 
The sbjp sali^ frorti tlie port of Lonildn, and was taken by 
an Ant^eri^can privateer about two months afterwards. It was 
contended thata proportionable part of the premium ought 
to be returned, that 9/. was much more than adequate to tfie 
risk actually run, viz. only two months. '‘But th3 court were 
of opinion that there ought not to be a return of premium. 
Lord Mansfield, G. J. observing, that there were two general 
rules established,, applicable to the question ; The iivsl is, 
that where the risk nas not been run, whether its not liaving 
been run Was owing to the fault, pleasure, or will of the iii- 
Piired, or to any other . Cause, the premium shall be returned ; 
because a policy of insurance is a contract of indemnity. 
The underwriter receives a premium for running the risk of 
indemnifying the insured, and to wliatever cause it be owing, 
if he does not run the risk, the considaratioh, for which the 
premium or money was put into his hands, fails, and there- 
fore he ought to return it. 2d. Another rule is, that if that 
risk of the contract of indemnity has once commenced, there 
shall no apportionment or return of premiium^fterwards* 
For premium is estimated, and the risk depends 

upon tn^nature and length of the voyage, yet, rf it has com- 
menced, .ihpugh it be only for twenty-foqr hours or less, the 
risk is ruii, £he contract is for thc'wholc entire risk, and no 
part of the consideration shall be returned.” The same rules 
were lj},id down by Lord Mansfield, C. J, in Loraine v. I'hom- 
linson, Doug. 6S7. 

A ship, employed in the coasting trade, was 'insured 
against capture for 12 months** : “ at 16^. per cent, per 
month, is/.*’ The ship was lost in a storm, within the first 
two months. An action having been brought for the amount 
pf the^remium (18/.)f the defendant pleaded nou-assiimpsit 
as to ml except 3/., and as to that a tender. I’he jury found 
a verdict for the defendant upon the tender, and for the 

plaintiff upon the other issue, for the sum of ^15/., subject to 

* • * 

f T yric v, Fletcher, Covp. 6Gs, hTieycr % Tyrie v; Fletcher, Cowp. 668. 

V. Gregsoii, IS. R. East. 34 G, 3. h Loraine V. Thomlihsou, Dou^I. S85. 

Marsh. 5(>S. ^ 


( 61 ) Upon an insurance at and from a place, if an usage can be 
proved warranting a division of the risk, the insqred Will be entitled 
to iin iippovtionment. 6 f the preauum, in case one of the risks be not 
tun. Long v, Allen, B. R 4 £• 25 G. 5. Marsh. 570. 
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the opinion of the qwrX wl^ether he was entitled to recover 
that sum of !&/. or sum of ’3/. onl^. It ws^s contended 
on the part of the, defendant, that this was not one entire 
contract for a year* but an insurance from month to month 
for twelve months; if the- policy . had been for a year, or 
twelve months, and the premi^fn a gross sum, the court could 
not have apportioned it, becal^ the risk in one month might 
be greater t}jan ib, another, but hero the parties have ap- 
portioned the that the insurance was the same as 

if there had been 12 polici(?s for each moifth. But per Lord 
Mansfield, C. J. it is an insurance for twelve months, for one 
gross sum of IS/. They have calculated this sum to be at 
the rate of 15^. per mouth. But what was to be paid down ? 
Not los. for the first month, and so from month to month ; 
but 18/. at once. 

A ship with her cargo was insured/* at and from Ilonfleur 
to the coast of Angola during her stay and trade there, at 
and thence to her port or ports of discharge in St. Domingo, 
and at and from St. Domingo back to Honfleur at a premium 
of 11/. per cent/* The ship sailed to A., but in this part of 
the voyage she was guiUy ot a deviation. It was contended, 
on the past of the. plaintiff, Miat there ought to be an ap- 
portionment and return of premium ; but the co^ were 
clearly of opinion that there ouglit not to be anjipfe,turn. t 
Lord Mansfield, C., J, said, the question depends upon this : 
Whether the policy contains one entire .risk on ond voyage, 
or whether it is to be split into six different risks ? for, by 
splitting the words, and takiiig ** at” and “ from” separately, 
it will make six; viz. 1. At Ilonfleur; 2. From Ilonfleur to 
Angola; 3. At AngoUi, &c. 'J'he argument must be, that, 
if the ship had been taken between Honfleur and Angola, 
there must have been a return. By an implied warranty, 
every ship must be seaworthy, when she first sails on the*- 
voyage instire(f,J but she nCed not continue so throughout the 
voyage ; so that, if this is one erntire visage, if the ship was 
seaworthy when she Ibft Honfleur the underwriters would 
have been liable though she had nil been so at Angola, &c. ; 

( bi^t according to the construction contended for on the part 
of- the plaintiff, she must have been seaworthy, not only af 
the departure from llonfleur, but also when she sailed from 
Angola, and when she sailed from St. Domingo. 

But if the insurance be in effect on two or more voy^s, 
and one or more have not commenced, there shaiySSJT'an 
apportionment and return "of premium in respect of those 

^ i Hermon r. Woodbridiff, Deug^. /9i. •* . 
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whiiph haie mot commenced, as Will appear from the 
foflo^ing case : ' ^ i V ' 

^ j^^ips^rartce was effected upon a ship at five guineas per 
cent*., lostbr not lo^t/a’t and from London to Halifax, Wav- 
iTintea to depart With convoy from Portsmouth ff>r the voyage 
'Before the^hip arrived^ Portsnrtouth, the convoy wtis 
gone. Notice of this was immediately §iw'n by the- insured 
to the underwriter, and at the same time he was also desired 
either to make the lon^- insurance, or to return part of the 
joremium. The jury found that tlie usual settled premium, 
from London to Portsmouth, was one and on-/ half per cent, 
and that it Vas usual, in cases like the present, for the under- 
writer to return part of the premium, but the quantum was 
uncertdin. It was stated, that the’ plaintilf made fo the 
defendant an offer Of allowing him to retain one and one htlf 

S er cent for the risk from London to Portsmouth. It was 
olden, that the plaintiff was entitled to recover such part of 
the'prcmium as had beCn given for insuring the ship on the 
voyage from Portsmouth to Halifax : Denison, J. observing, 
that it was most equitable that the defei’idant should retain 
the premium for such pari of the voyage only as he liad run 
the risk* of; that the insund had a right to have the other 
part .mtored to him. And this was agreeable to the general 
princ™e of actions for money had and received to the 
plaintiffli use; w^here the defendant had no right to retain it, 
he must refutul it. Foster, J. added, that tliere was not any 
con^ide^ltion for the reviiainder of the premium, /• e. for tlm 
voyage from Portsmouth to Halifax, w herein no risk was nm 
by the insurer, who only insured the voyage with convoy; 
tfierid'orc he lind no right, to retain the premium for this. 
\Vilmo,t,. J. said, Unit upon this policy there were two distiiu t 
points of L’mC, iii ctfecl two voyages, which w^ere chacly in 
* the contemplation of ,tlie parties, and only one of the two 
yoy^ges w as made, other not at all entered upon. . It 
\yas a conditional contract, and the <^econd voyage was not 
begpn, therefore the pr||jpium must he , returned ; for upon 
the second part of thcv(^'age the risk never took place. . 

Lord -Mansfield, C. J., commenting on the preceding Case 
in Tyrie v. Fletcher, Cowp. obsei’ved, “ that the first 



(fiii) in Mr. J. Bjackstone’s report of tliU'dase, 1 Bl. R. 315, 
the, words , of the fMdiey ate warranted- to cicpart witbednvoy 

the vpyage^V omitting the words froiA Poitstnouth.*’ 
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object of insurance* was from London to. Halifax : but if the 
ship did not depart from Portsrnouth with convoy, then 
there w^as to be no contract from Portsmouth to lialifax ; 
why then, the partiei? have ‘ wc make a coiitract from 
London to Haljfax, but, on a certain contingency, it shall 
only be a contract from London to Portsmouth.’ 'Hiat con- 
tingency not happening, reduced it in fact to a contract from 
London to Portsmouth only.” All the judges in delivering 
their opinion laid the stress upon the contract comprising two 
distinct' conditions, and considering the voyage as being in 
fact twQ voyages. And in Bermon v. Woodbridge, r3oug. 700. 
the same learned judge observed, that in fcitevensoa v. Snow 
there was a contingency sjxjcilied in the policy, upon the not 
happening of which the insurance would cease. It dopendad 
on the contingency of the ship sailing *with convoy from 
Portsmouth, whether there should be an insurance from that 
place. *rhis necessarily divided the risk, and made two 
voyages. And in Loraiuc v, Tiiomlinson, Doug. oS7. Lord 
Mansfield again remarked, that Stevenson v. Snow was de- 
cided oil the ground of there being two voyages. 

, The next case in which an apportionment has been allowed 
is that of Long v. Allen, B.‘ il. H. 23 G, 3 . Park, 390 . 
Marsh. 570. I'here the terms of the policy were, ‘4^t and 
from Jamaica to London, warranted to depart with convoy.” 
'Phe ship sailed without any convoy. An express usage was 
found; that on insurances couched in the same terms with the 
policy in question the premiifkn had been returned, deducting 
one half per cent., if the ship <leparted without convoy. The 
court decided in favour of the return of premium, on the 
ground of the usage. 

In Rothwell v. Cook, 1 Bps. and Pul. 172. the policy was 
on ship; “ at and from Hull to Bilboa, warranted to depart^ 
from England with convoy r' the ship sailed from Hull" to 
Portsmouth, and thence departed with convoy, which not 
being direct for Bilboa she afterwa)*ds left, and was captured : 
the warrantry not having been complied witJi; the plaintiff 
would have been nonsuited, but it was insisted that he was 
entitled to a verdict for the premium, which was found 
accordingly. On motion to' aside this verdict, l^yre, 
C. J. said, the verdict now stands for the return of the whole 
premium, and the question is, wjiethcr it should stand for 
the whole, for none, or for apart? If for a part, I do not 
know how we are to settfe it; it must depend on there 
being, or not being, some rule to be found to direct us in 
making the decision. Certain it is, that if the ship had been 
lost in coming round to Portsmouth, the underwriters would 
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haye been ^ n^t thepefore reasonable, that they 

should 'haye^been soliabU without, retaining a proportion of 
the j^remiutn.^ You should inquire whether there is any rate 
of prcmitkui ^on^ the underwriters from Hull to Portsmouth, 
and whether tWj.pj^ium' haS ever been apportioned where 
there has been brijiy* one insurance, without distinguishing 
the different risks in the policy. If you can find any rule, I 
reconfmen'd you to adopt it. But if you cannot agree, wc 
think the whole premium ought not to be returned ; and, 
ther^ore, the present verdict must be set aside, and the case 
go to a new trial. Rule absolute. 

Where thfere is*an agreement to return part of the premium, 

if the ship arrive^* the assured will be entitled to a return, 
in the event Qf an , arrival of the ship at the port of destination, 
although it sIiould%ppear, that the ship has sustained a loss 
occasioned by a sea risk*, or that the^ship 1ms been captured 
and recaptured, and the assured has been obligcji to pay the 
salvage®. But every arrival of the ship at the port of her 
destination is not an arrival within the fair construction of the 
agreement; such, for instance, as an arrival in possession of an 
enemy at a neutral port, to which she was insured, or an 
arrival at her port in England a:s the property of other persons 
after a^fipapture. In short, it inust be an arrival at the d^tined 
port in the course of her voyage". 

The captors of a ship and cargo effected an insurance ; 
restitution was afterwards awqjrded to the owners (v^ith the 
exception of a small part of the cargo); it was iiolden, that 
the captors were not entitled to a return of premium ; for 
they had possession of the property instlired ; and if it were 
a legal capture, they were cntitl^ ; if it were not, the 
Court of Admiralty might amerce them in the damages and 
costs, and they had a right to insure themselves agjainst a 
decision, which might have loaded them with dainages and 
costs ®. • 

Policy at ^d from Gottenburgh to Riga upon goods arid 
ship, beginning the adventure upon the goods from the' 
loading thereof aboard the ship at Gottenburgh — it appeared 
that there were not any goods laden at Gottenburgh but only 
at London ; it was hol(i^, that as the risk upon the goods 
never commenced^ the plaintiff was entitled to a proportional 
return of premium p. In the preceding Oase the ^venture 
upon the goods is expressly mentioned to begin from the 
loading at Gottenburgh; but if the place had been emitted^ 

I Simoiid V. BoT4ell,l)ou;(L s69. O' BoeUio v. Bell, 8 T..R. 154* 

m Aguila v.RoJgcrii,? T. R.4SI. p Horneyer v. Luthington, 15 East, 

a Aim. by Kenyon, C. J. S. C. , 4S, 



tSStttlANbE. 871 

the court would haW'ittteiaded a loading at the ][>Iacc whence 
the voyage comraettced\ ■ ' 

, The' formal receipt in the poliqy is conclusive evidence of 
the receipt of the premium as between the assured and un- 
derwriter in an action for the return of the premium'. 

Where the assured or his agent • has been guilty of fraud, 
as where the assured khevv that the ship* was lost, at thc^ime 
of effecting the policy, the premium cannot be recovered-, amt 
the same rule holds, where the contract^f insurance is illegal“s 
unless the assured was ignorant of the illegality at the time of 
eft'ecting the insurance* ; or unless every t\\m^ has been done 
by the assured which lay in his power to legalize the voyage^ 
though the endeavour has failed. 

A policy broker is the agent of both the assured and under- 
writer, and is the trustee for the assenred as long as the policy 
remains in his hands, to adjust and receive returns of premium 
for him when the events have happened on which they are to 
be made. Hence the broker, having notice that the events 
have happened which intitle the assured to such returns, 
is authorized to deduct so much from the gross amount of 
the premiums, and to pay over the diftea-iice only to the un- 
derwiter*. 

In assumpsit, on a policy of insurance*, with a count for 
money had and received, the defendant had not paid any mo- 
ney into court. The defence was, that the ship was not sea*- 
Wovthy ; ou which point, withbut any direct evidence of fraud, 
the case was-subraitted to the jury. General verdict for de- 
fendant. N. It.wasmot intimated to the jury, that the plain- 
fiff'was intitled to a verdict for a return of premium. On an 
application to the court, it was holden that the plaintiff was 
intitled to a verdict for the premium on the count for money 
had and received; but the court hoped, that in future the 
counsel would ill his opening demand the premium, in every 
case where jt was intended to insist upon it on failure of his 
claim for the loss. 

Where a total loss, is recovered, there cannot be a return of 
premium for convoy, because the total loss includes the entire 
premium added to the invoice pricg^ 

q Spitta V, W^oaniiin, 3 Tftubt. 4lC% x Com r. Bruce, 13 East, 9 * 25 . 
r DalzcU v. Mair, 1 Camp.N. P.C. y Hentig v. Slauiturlh, B. A. E^T* 
533 . , 56 Geo. 3 . 

8 Cliapmun V. Fraser, B. R. T. 33 <J. z SliecT. Clarkson, 13 East*, 5(rf. - . 

3 . Park^3f7. ‘ ,a Poison v. Lee, C. B< M. 41 G. 3. 

t I'yler v. -Utfino, London Sittings 3 Bos. & Piil. 330. ' 

after H.T. 33 0. 3* Lord IVIaiMacId, b PerJilry; in Laogboro v. Allnutt, 
C.\T.Park,lBi 7 . 4TaunL51I. « 

19 Lowry v. Boiirdieu, and otbercaieSi 
ante, vol. j. p.y4. 
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Upon a mere, misrepresentation without fraud, where tire 
risk never attached, the assured is intitlcd to a return of tire 
premium^. 


XIL Of liottomrif and Respondentia. 

Bottomrff. — An agreement entered into by the owner, or, 
UTKler certain circumstances, by the nmster ot a ship ((>3), 
whereby, in consideration of asuTfni>r moi.'-y aclvanr'ni, (for 
the purpose of enabling tlie borrower to lie out the sliip, or 
purchase a cargo for an intended voya.-c) tiie borrower under- 
takes to repay the same with a stipulated inttrest, if the 
voyage shall terminate successfully, and binds Itunself and 
the ship and tackle for the due performance of the agree- 
ment, IS termed hottomry. The term “ boliomnf" is derived 
from the original language of the agreement, which merely 
spoke of the keel or bottom of the ship; but the expression 
was always considered as being used figuratively, viz. pars 
pro toto. I'liis agreement is sometimes made in the form 
of a deed-poll, called a bill of bottomry, executed by .the 
borrower, and sometimes in the form of a bond with a pe- 
nalty. 

An assured on bottomry cannot recover against the under- 
writer, unless there has been ah actual total loss of the ship *: 
for if the ship exist in specie, in the hands of the owners, 
though under circumstances that would intitle the assured on 
the ship to abandon, it will prevent its being an utter loss 
witliin the meaning of the bottomry bond. 

Respondentia. — ^If the loan is not upon the vessel, but upon 
the goods and merchandize, which must necessarily be sold 
or exchanged in the course of the voyage, then by the terras 
of Jhe agreement the borrower only personally is bound to 
anWer the contract, who therefore, m this case, is said to take 
up money at respondentia. 

Bottomry and respondentia differ very materially from a 

FeUe V. Parkiiifton, 4 T^unt. 640. z Thompson v. I'he Roy. Ex. Ass. 

Comp., 1 M. & S. 


(fi3) In a foreign country, in the absence of the owners^ and in 
oseb of nocevsity, the master may take up money ou boUomvy for 
ie use of llie ship. 
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simple loan*. 1. In the case of a loan the money is at the 
risk of the borrower^ and must be repaid at all events. But 
where money is lent on bottomry of respondentia, the money 
is at the risk of the lender during the voyage. *‘2 Upon a 
loan, legal interest only can be reserved. But upon bottomry 
or respondentia, any interest upon which the parties agree 
may be reserved. 

By stat. 7 G. 1. c. 51. s. 2. **all contracts and agreements 
made or entered into by any of his Majesty’s snbjet‘ts, or .any 
person or persons in trust for them, for tiie loan of any money 
by way of bottomry on any ship or ships in the service of fo- 
reigners, and bound to or Uesigneil to trade in the East Indies, 
are void.” 

By stat. 19 G. 2. e. 37. s. «>. ?tll money lent on bottomry, 
or at respondentia, upon ships belonging to any of his Ma- 
jesty’s subjects, bound to or from the I^ast Indies, must be 
lent only on the ship, or upon the merchaiulizes on, board, and 
shall be so expressed in the (‘ondition of the bond, and the 
benefit of salvage shall be allowed to the lender, who alone 
shall have a rightk^to make insurance on the money so lent; 
and no borrower of money shall rec'ovcr more tlian the value 
of his intcie-st on the ship, or in the effects laden on hoard, ex- 
clusive of the money so borrowed; and in case it shall appear 
that tlic value of his share in the ship, or the efU*cts on board, 
does not amount to the full sum or sums he has bonowed as 
aforesaid, such boi rower shall bt' responsible to the ]»'nderfor 
so muc h of 1 1C money borrowed, as In* has not [aid vJuL on the 
ship or ftjercucindize laden thcicon, witli lawful mteiestfor the 
same, in the pioportion the raoiKy laid out shall bear to the 
whole mouej lent, notwithstanding the ship or mercluui.lize 
shall be total ly h>st.” ^ 

By stat. 10' C’ar. 2. c. 6. (made perpetual by stat. 22 and 23 
Car. 2. c. 1 1. s. 12.) reciting that masters and manners of ships, 
having insured or taken upon bottomry greater sums of money 
than the value of their adventure, do wdf^ully east aw ay, I>urn, 
or otherwise destroy, Ihe shijis under the ir charge, to the mer- 
chants and owners’ great loss; for the prevention thereof for 
the future, it is enacted, “ that if any captain, master, mai mer, 
or other officer, belonging to any ship, snail wilfully ea A away, 
burn, or otherwise destioy, the ship unto ivha h he belongs, 
or procure the same to be done, he shall sufllr death as a 
felon” (64). 

a Mar^h, 6h. ^ 


(G4) For other statutei relating to the clffctructiun of bee 

ante, p. 901, n. 
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. ^ XIII. huuranee upon Lives. 

This insurance of life is a contract whereby the insurer**, 
in consideration of a certain premium, either in a gross sum 
or by annual payments, undertakes to pay to the person for 
whose benefit the insurance is made, a stipulated sum of 
money, or an annuity equivalent, upon the death of llu' 
person whose life is insured, whenever this shall happen, if 
the insurance be for the whole life: or in case it shall happen 
within a certain period, if the insurance be for lesser term than 
for life. 

I’he utility of this species of insurance is obvious. Per- 
sons possessed of life incomes are hereby enabled to secure, 
after their death, a competent provision for their families; aiul 
they are also enabled, even in their life-time, in cases of ifrgent 
necessity, to i*aise money by way of loan, (which they could 
not do on mere personal seeurity); for, by insuring their lives 
to the amount of the sum borrowed, tlie lender may be cer- 
tain of .having repaid the money lent in die event of theii 
death. By tliese insurances also, the tines to be paid upon 
the renewal of leases, or on the descent of copyhold estates, 
may be provided forS 

Several corporations and societies have been established for 
the assurance of lives. Among these lire following may be 
nentioned; 1. The Amicable Society, establishc'd in l^06. 
1. 'Fhe Royal* Exchange and London Assurance, in the reign 
rf (ieorge the First. 3. The f Equitable Assurance, 
t. The Westminster Society. r». The Pelican Life Insurance, 
j. The Globe Insurauco. 7# 1'hc London Life Association, 
istablislicd May, 180b', No. 48, St. Paul’s Church-yard. The 
listinguisliing principle of the London Life Association is, 
hat the assured arc* to be partakers of the benefit arising 
herefrom during life; the profits, when ascertained, are to 
le divided among the proprietors, in proportion to the amount 
•f their respective interests in the society, on the most equiU 
blc plan, aiid are to be payable to them during their re- 
pcctive lives, at such times and in such manner, as the court 
f directors, under the sanction of a general court of prO'^ 
rietors, shall appoint. 8. The Rock Life Assurance Com- 
^ny, (established A. D. 1800',) New Bridge-^strect, Black* 
lars. In this institution, each proprietor is under the neces^ 
ty of thsurin^ a sum on his own life, if accepted by the di* 
or on that of an approved nominee, ^ the amount of 


l> Mfirhli, fj6i. 
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me quarter of the spock standing in his name. The ivpic- 
sentatives of the insured are J;o receive a certain sum at his de- 
cease, and also such addition as may have been made to that 
sum by the previous resolution of the society, rceably to the 
deed of settlement. The insured are either proprietors or 
non-proprietors. The proprietors are answerable each to a 
certain amount; they deposit a c(4tain sum, and form a 
capital sufficient to answer all contingencies. The insured 
non-proprietors, haye not any share in (he risk; they pay 
certain premiums, in consideration wliereof, at their decease, 
their representatives will become intitled to the sum in- 
sured, and will partake equally with the proprietors in 
such addition as may have been made at different times to 
each policy. 

The making insurances on lives, pr other events, wherein 
the insured had no interest, hav^ing introduced a mischievous 
kind of gaming, it was enacted by stat. 14 Geo. 3. c. 48. first, 
“ that no insurance should be made by any person, body po- 
litic or coiporate, on lives, or on any other event, wherein the 
person for wliose benefit, or on whose account the policy is 
made, has no interest, or by way of ganimg or wagering. 
2dly, That in every policy on lives or other events, the* name 
of the person interested, or on whose account it is made, must 
be inserted. 3dly, That no greater sum should be recovered, 
or received from the insurer, than the amount of the interest 
of the insured (65). 

Whether the insured has an interest within the meaning 
of the precH?dmg statute, is sometimes the subject of litiga- 
tioh; as to which, it has been holden, that a creditor has an 
insurable interest in the life of his debtor, at least where he 
has only the personal security of the debtor** (()6). But 
although a creditor may insure the life of his debtor to the 
extent of his debt, yet such a contract is substantially a 
contract of indemnity against the loss of the debt% and, 
therefore, if, after the death of the debtor, his executors 
pay the debt to the creditor, the latter cannot afterwards 

a Anderson v. Edie, Uil. 1795, e Gudsall v. Boldero, 9 East, 72. 

Ld. Kenyon, C.J. at N. F. Faik, • 

433 . 


(65) Marine insurances are expressly exempted from the opera* 
tion of this statute. See the proviso iu the 4tli bcctioii. 

(60) See the remarks of Serjeant Marshall on this point m 
p. 673, 4, 5. 
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ivcovcr upon the policy, nlthough the .debtor diid insolvent^ 
and the executors wem furnished with the means of pa}- 
ment by a third party, it being immaterial I'loin \^llat fund 
the debt has been discharged so as the <*reJitor has received 
satisfaction. 

But where the debt accrues by virtue of an illegal security, 
as a note for money won at play, such interest is not iu- 
surabJe^ 

loan action on an insurance on the life of J. S.s for one year, 
and during the life of the plaintiff, but in case the plaintiif 
should die before J. S. the policy to be void; it appeared that 
J. S. had granted an annuiiy to the plaintill's late brother* 
whicli annuity he had bequeathed tc persons nut parties U* 
this insurance, having appointed the plaintiff executor of liis 
will, an<l directed him ‘to make assurance. It having bci*u 
objected, that the insurance was made by a person not having 
any beneficial interest, Lord Kenyon, C. . 1 . held this to be a 
sufficient interest to support the action, observing, that the 
plaintiif could not assent to tlu' legacy, before the testaiorV 
debts were paid, without being guilt} of a devastavit; and, 
being executor, all the inten'st of the testator vested in him. 
'rhe cause proceeded, but it appearing, that J, S. was in a 
dying state, when the policy was effccle(i, llie defendant had 
i verdict. 

Before a policy of insurance upon a life is oflectfed, it is 
usual for the party (wdiose life is the object of the insurance) 

0 subscribe a written declaration, touching his age, state of 
icallh, ((?. g. whether he has ever had the small pox, gout, 
kc.) and other circuiustanccv^. 

'riic substance of this declaration is recited, and the whole 
s incorporated by reference in the policy ; at the end of which 

1 proviso h usually inserted, declaring the policy to be voul 

n case the insured should die upon the seas, or go beyond the 
imits of Liirope, without leave obtained tVom the directors, 
>r commit suicide, or die by the hands of justice, or if the age 
»f the assured exceed yeais, or if the assured be af- 

licted with any disorder which tends to the shortening of 
ife (W); or in case the declaration should contain any aver- 
ment which is not true. 

Dwyer v. Edit, l.ondou Sittings g TwIhwpU r. Ankerstein, Feske's 

tiflev H. 1738. BiiUcr, J. Park, 432- F- C. 151. 


(67] It is not to be concluded* that a disorder with which a per- 
* ^VatsoB ¥. Malawariti^, 4 Taunt. 763. 
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Such ave the condhtioii^ Which are usually, required, vary- 
ing, however, according* to Jhe regulations' of the different 
insurance companies. The policy of imposing tlu^se terms is 
obvious; for if there be not any warranty or condition bn the 
part of the insured, the insurer is subject to all risks, unless 
be can shew that there has been a fraudulent concealment or 
i»uppr^ssion of the truth**. 


XIV. Insurance gainst Fire . . 

By this contract*, the insurer, in cmisideration of a certaija 
premium recoiv^ by him, either in a gross sum, or by ammiil 
payments, undertakes to indemnify the insured against aqy loss 
or damage which he may sustain in his houses, or other build- 
ings, goods, and merchandize, by fire, during a limited period 
of time. 

li Si'aokpole V. Simnn, Per Ld. Mans* i* Marsli. Osi. 
field, C. J., H. T. 1779, Park, 437. 


son is afflicted before he affects an insurance on liis life, is a “ dis- 
order tending to shorten life’^ within the meaning of the declara- 
tion, from the mere circumstance that he afterwards dies of it, if it 
be lint a disorder which generally has that tendency. 

J. S. was warranted in good health at the time of making the policy. 
In an action on the policy, it appeared, that in conset|uence of a 
\vound which J. S. had received in battle many years before, and 
which had occasioned a partial relaxation or palsy, he cou1d||)ot retain 
Ills urine or fences. This had not been mentioned to the insurer. J, S. 
died of a fever. . It was proved by sev<*ral physicians r^nd surgeom', 
that the wound had not any connection with the fever, that the want 
of retention waa. not a disorder that shortened life, and that the 
party might, notwithstanding, have lived to the common age of 
man. Lord Manslield totd the jury, that the only question was, 
whether the party was in a reasonably good state of health, and such 
a life as ought to be insured on common terms The jury, upon 
this xlirection,' found a verdict for plaintiff. Ross v. Biadshaw, 
I BI. R, 3 1 , 2 . . , 

A warranty tliat the party is in a good state of liealth will not be 
falsified by snewing,^that,he wa» troubled with spasms and cramps,, 
and violent fits of the gout.. Willes v. Poole, at N. P., 17 BO. 
Marsh. 669« ' ' 
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A policy of insurance against fire ifs a coatnict which is not 
in its nature assignable*'; it is merely a special agreement with 
the person insuring, that the insurer Avill indemnify him 
against such loss or damage as he may sustain. The policy, 
however, may, and freciuently is, assigned with the consent of 
the insurer, 

In order to intitlc the plaintiff' to recover on a policy of in- 
surance against fire, it must appear, that the policy was duly 
stamped. 

The amount of the stamp duty on insurances against fire is 
fixed by stat. 53 Geo. c.‘i84. Schedule^ Part I., and is three 
shillings per cent, on insurances upon buildings, goods, or other 
property, from loss by lire only. 

It is necessary that the insured should have an interest or 
pro])erty at the time of insuring*, and at the time the loss hap- 
pens; and in case of loss, the insured can only recover to the 
extent of his intcrestii insurances against fire being within the 
stat. 14 G. c. 48. 

The form of the policy used by the different companies is 
nearly the same. 'I’lic principal difference consists in the ar- 
ticles of tlie printed proposals, which arc incorporated by re- 
ference with the policy, and are to be considered as part of 
the contract®. 

By the printed proposals of a fire insurance company", 
it was stipulated, that the insured should procure a certi- 
ficate of the minister, &c. of the parish, importing that they 
knew the character of tlic insured, &c.’’ it was holden, that 
the procuring such certificate was a condition precedent 
to the right of the insured to recover; and that supposing 
the miijistcr, had wrongfully refused to grant such cer- 
tificate, it would not vary tlie case, the rule being, that if a 
person undertake for the act oi* a stranger, that act must be 
done. • 

The policy usually provides, that “ no loss or damagediy 
fire, happening by any invasion, foreign enemy, or any mi- 
litary or usurped power whatsoever, will be made good by the 
insurer.” 

The words “ usurped power,” in the proviso®, mean an 

k PtT L<]. Kiii^, Ch. ill Lynch V. DaL m See Routledgc t. Burrell, i H. BI. 

acll, 3 Bro. P.C. 497. hilt ill Tomlin’s 254. 

ed. 4 Bro. P. C . 43 i. • d Woralcy v. Wood, 6 T. R. 710. Sec 

I Per Ld. Hardwicke in the, Sadler's also Oldman, v. Bewicke, 2 H. BI. 

C'uinp. V. Badrock, 0 iitk. 555 . See .577. 11. to the same effect. 

the statute in the preceding section, o Drinkwater t. London Ass., 2 Wila. 

363. Wilmot, 282. $. C. 
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Juvasioii from abroad, or an internal rebellion, not the power 
of a cominon mob. 

The Sun Fire Office, in the year 17^7, introduced into 
the preceding exception the words “ cioil commotion^^ by 
reason of which it was holden**, that the office was not liable 
for a loss sustained by the plaintilf, whose house and distil- 
lery were set on fire by the mob during tlic riots in thje year 
1780 (b8). 

If a person who is not a linen draper, insures his stock 
in trade, household furniture, iinciiy wearing apparel, and 
plate,” by a policy against fire, this will not protect linen- 
drapery goods subsequently purchased on speculation ; and 
the word Hugh in the policy must be confined to household 
linen or linen used by way of apparel**. 

A policy pf insurance (against fire) is effected on the stock 
and utensils of a sugar-house, the different stories of which 
were heated by a chimney running up to the top. By the 
negligence of the plaintifla servants, in omitting to open the 
register, the heat was considerably increased, by means of 
wbich large quantities of the sugar were spoiled ; but no 
damage was occasioned to any thing but the sugar, and no 
greater fire existed than on ordinary occasions; held' that 
this was not a loss by Jive within the policy. 

In a policy of insurauce agtiinst loss by fire*, from half a 
year to lialf a year, the insured agreed to pay the premium 
lialf-yearly, “ as long as the insurers should agree to ^cept 
the same,” within fifteen days after the expiration of the 
former half-year ; and it was also stipulated, that no insur- 
ance should take place until the premium was actually paid ; 
a loss happened -within fifteen days after the end of one half- 
year, but before the premium for the next \\’as pttid ; it was 
holden, that the insurers \vcre not liable, though the insured 

p Langdalev. Mason, Park, 4 35. Marsh. and afterwards conAnned by the 

Court, 4 Camp. N. P. C. .iGo. S. P. 

Watehora v. I.aiigford, a Camp. N. c Taricton v. Staniforth, 5 'I*. It. Gor,. 

P. C. 43W. .Uidgmcnt affirnird in Cxcii. Ch. 

f Austin & ano. v. Drewo, i HdICe, 1 Bos. & Pul. 47 1 . 

N. P. C- liG. C. B. Cibbs, C. J. 


(fiS) The plaintiff afterwards brought his action against the hun- 
dred upon the riot act, I G. 1. c. 5. s, C. and recovered. Marsh, 
fiQl* An insurance company having paid a loss nccasionetl by 
riots, may recover back sudi loss in an a<*tion against the liundred, 
on the above act, suing in the name and witli the consent of the 
iiiisiired. Mason v, Sainsbiiry, E. 2^2 G. 3 , 13. R. Marsh. 0*9 1 . ^ 
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tendered the premium before the end of the fifteen d;i 3 'c^, 
but after the loss. 

By a policy under seal', referring to certain printed' pro- 
posals, a fire office insured the defendant’s premises from 
11th of November, 1802, to 25th December, 1803, for a cer- 
tain premium, whicli was to be paid yearly on each 25th of 
December, and the insurance was to continue so long as the 
insured sliuuld pay the premium at the said times, and tlie 
office should agree to accept it. By the printed proposals 
it was stipulated, that the insured should make all future 
payments annually, at the office, within fifteen days after 
the day limited by the policy, upoji forfeiture of the hcnclit 
thereof, and that no insurance was to take place till the pre- 
mium were paid ; and by a subsequent advertisement (agreed 
to be taken as part of the policy), the office engaged that all 
persons insured then', by policies for a year or more, had 
been and should be considered as insured for fifteen days 
beyond the lime of the expiration of their policies ; it was 
holdcn, notwithstanding this latter clause, (the insured hav- 
ing, before the expiration of the year, had notice from the 
ollice to pay an increased premium for the year ensuing, or 
otherwise they Avould not continue the insurance, and the 
insured having refused to pay such advanced premium) that 
the office was not liable for a loss wliicli happened within 
fifteen days from the expiration of the year for which the 
insurance was made ; thougli the insured, after the loss, and 
bef^ the fifteen days (expired, tendered the full premium 
whiCT had been demanded ; for the efiect of the whole con- 
tract, &c. taken together, was only' to give the insured an 
option to continue tlie insurance or not, during fifteen days 
after the expiration of the year, by paying the premium for 
the year ensuing, uotwilhstaruling any intervening loss, pro- 
vided the office had not, before the end of the year, deter- 
mined the option, by giving notice that they vvoiild not renew 
the contract. 

In covenant against the defendants, who were member^ 
of the Sun fire-office, a tender was pleaded rtnd mrtiey paid 
into court, under the 19 G, 2. c. 37- s. 7. It was objected, 
that the statute did not extend to insurances against loss by 
fire; but the court overruled the objection, on the ground, 
that'theSstatute was not necessarily confined to marine insu- 
rances; that it^ plight to be construed as extensively as the 
mischief, and tliere was as much reason to have money paid 
into court on a fire insurance as on any other®. 


t Salvin ▼. Janicsi S East, 571* 


tt Solomon v. Bcwicke, 3 Taunt. 317. 
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CHAP. XXVI. 


LIBEL. 

L Of the nature of a Libels and in what Cases an 
Action may he maintained for this Injury. 

\\. Of the Declaration and Pleadings. 

III. Of the Evidence. 


I. Of the Nature of a Libels and in what Cases an 
Action may be maintained for this Injury. 

A LIBEL is a malicious defamation expressed in printing or 
writing, or by signs, pictures, &c. tending to injure the re- 
putation of another, and thereby exposing such person to 
public hatred, contempt, or ridicule (1). 

An action on the case is maintainable against any person, 
who falsely and maliciously publishes any libel against 
another. 

As there is a difference between the malignity and inju- 
rious consequences of slanderous words spoken or written’*, 
the one being sudden and fleeting, the other permanent, de- 
liberate, and disseminated wdth greater ease ; many words 
which, if spoken, would not be actionable, are actionable, if 

a Austin v. Culpeper, 2 Show. 314 . King v. Lake, Havdi*. 470. Per Hale, C. B. 


( 1 ) “ If any man deliberately or maliciously publishes any thing 
in writing concerning another, which renders him ridiniious, or 
tends to hinder mankind from associating or having intercourse - 
with him, an action lies against such publisher.’*^ Per Wihiiot, C. J. 
2 Wils. 403. — I have t\o doubt that the writing and piddishing 
any thing which renders a man ridiculous> is actionji!>le,”— -Per 
Bathurst, J„ S. C. See also the same opinion expressed by Gould, 
J., S. C. 
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Jjublished in the of libel (2). Hence the word sibindter^ 
if of another, (unless it be spoken in relation to ll ii^ 

trade or business) ia.. not actionable^ ; but if it be published 
in the way of libel, it is actionable®. Hence, also, the pub- 
lication of a letter containing ^ome verses, in which plain- 
tiff* was called an 27r/iy old ioarf, 'was deemed a libel**. So 
the publication of a letter^ irt which plaintiff’ was stated to 
be one of the most infernal villains that ever disgraced human 
nature, has been holden actionable, without proof of special 
damage®* 

A fair and candid comment on a place of public entertain- 
ment, in a newspaper, is not a libel ^ • 

In like manner a comment upon a literary production^ 
exposing its‘ follies and errors, and holding up the autiior to 
ridicule, will not be deemed a libel, provided such comment 
does not exceed the limits of fair and candid criticism, by 
attacking the character of the writer, unconnected with his 
j^ublieation ; and a comment of this description every one 
has a right to publish, although the author may suffer a 
loss from it. Such a loss the law docs not consider as an 
injury; it is a loss which the party ought to sustain, inas- 
niiich as it is the loss of fame and proiits to which he was 

b Savilc V, Janlinc, 2 H. BI. 531 . € v. Stone, i Bos. & Pul. 331 . 

t J'Anson v. Stuart, i T. K. 743. f Dibdin v. Swan, 1 Esp. N. P. C. 29* 

d Villers v. Monsley, 2 Wilb. 40 i 2 . Kenyon, C. J, 


(2) In I^vadlty v: Methwyii, B. R. M, 10 G. 2. MSS. which 
was an action on the case for a libel, Ld, Hardwicke, C. J. observed, 
that “ the present case is not foi‘ words, but for a libel, in wliich 
the rule is different, for some words may be uctioiiable, or prosecuted 
by way of indictment, if reduced into writing, which would not he 
so, if spoken only. For the crime in .a libel does not arise merely 
from the scandal, but from the tendency which it has to occa^ioll 
a 1)reach of the peace, by making the scandal more public And 
lasting, and spreading it abroad ; which was so determined in thi.<i 
tourt^ in ibc case of King v. Griffin, Hil. 7 Geo. 2.’* This subject 
was milch discussed in Thorley v. E. of Kerry, on error in Exch. 
Ch. 4 Taiint. 355. where a defamatory writing, imputing hypocrisy 
to the earl, and that he used religion as a cloak for unworthy pur- 
poses, was holden to be actionable; Sir James Mansfield, who (]e- 
fivered the judgment, observing, that he was l>ound by the later 
authorities, although lihe distinction between. speaking and writing 
was not to be found in Rolle’s Abridgment, or the earlier editions 
of Coinyus's Digest. The action was a common action on the 
ease, and not an action for scandalum mag^natuin. 
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hot fairly <?ntitle(l5. But if a person, under tlic pretence of 
criticising a literary work, defames the private cliaractcr of 
the author, and instead of writing in the spirit, and for the 
purpose, of fair and candid discussion, travels into collateral 
matter, and introduces facts not stated in the \\’ork, aec oni- 
panied with injurious comments upon tliein, such person is 
a libeller, and liable to an action*^. 

A fair, plain, unvarnished account of the proceedings of 
a court of justice, is not a, libel* (3), but a highly coloured 
account of such proceedings, mixed up with insinuations of 
perjury*', cannot be justified. 

A false or scandalous matter contained in a petition to a 
committee of Parliament*, or in. articles of the peace ex- 
hibited to justices of the peace, or in any other proceeding 

g Carrv. Hooil, i Camp. N. P. C. 3:55. i Cmry v. Walter, i Bos &: Pul. 52.>* 
n. Kllenborougl), C. .f . but see 1 M. aiiii S. 281 . 

ii Ni^hti^g^le v Stoekdalc, London k Stiles v. Nokes, 7 Last,4ti3. 

•Sittings ut'tci' H.T. 49 G. 3 . Ellon- 1 1 Hawk. B. 1. c. 73 . s. 8. Muultoii 
borough, (!. J. V. Clapbuni, B. R. E. 15 Car. 1 . Sir 

W. Jones, 43 1 . March, 20 , S. C. 


(3) In the case of the King v. Wright, 8 T. R. 2.03. the court 
refused to grant a criminal information against a bookseller for 
printing a true copy of a Report of a Committee of the IloiiKe of 
Commons, though it reflected on the character of un individual. 
“ It must not be taken for granted, that the publication of every 
matter which passes in a court of justice, however truly represenlcd, 
is, under all circumstances, and with whatever motive published. 
Justifiable ; but that doctrine must be taken with grains of allow- 
ance.” Per Ld, Ellenborough, C. J. and Grose, J. in Stiles v. 
Nokes, 7 East, 503. It often happens that circii!n>tan(;es ne- 
cessary for the sake of public justice to be disclosed by a witness in 
a judicial inquiry, are very distressing to the feelings of individuals, 
on w'horn they reflect ; and if such circumstances were al’tei wards 
wantonly published, 1 should hesitate to say, thsvt such unnecessary 
publication was not libellous, merely because the matter iiud been 
given in evidence in a court of justice,” Per Lord Ellenborough, 
C. J., S. C. “ If a member of Parliament publish in the news- 
papers his speech, as delivered in Parliament, and it crintains 
charges of a slanderous nature against an individual, an information 
will lie for a libel ; though had the words been merely delivered in 
Parliament, they would be dispunishable in the com ts at AV ct»t- 
minster.” The ICing v. Ld. Abingdon, I Esp. N. P. C. 226. 
The King v. Creevey, i Maule and Selwyn, 273. S. P. and that 
the circumstance of the speech being published for the piii'|)ose of 
correcting a misrepresentation, will not render the author less 
amenable to the common law in respect of the publication. 
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in a regular course of justice, will not make the complaint 
amount to a libel.* 

Although that which is written may be injurious to the 
character of another®, yet if done bona fidCy or with a view 
of investigating a fact, in which the party making it is in- 
terested, it is not libellous. Hence, where an advertisement 
was published by the defendant, at the instigation of A. the 
plaintitFs wife, for the purppse of ascertaining whether the 
plaintilf had another wife living when he married A.; it was 
nolden, that although the advertisement might impute biga- 
my to the plaintiff’, yet having been published under such 
authority, and with such a view, it wa^ not libellous. 

A letter written confidentially to persons who employed 
A. as their solicitor", conveying charges injurious to his 
professional character in the management of certain con- 
cerns which they entrusted ,to him, and in which B. the 
writer of the letter v/as likewise interested, was liolden 
not tq^be a libel 

. A defamatory writing®, expressing only one or two letters 
of a name, in such a manner, that, from what goes before 
and follows after, it must rtccessarily be understood to signify 
such a particular person, in the plain, obvious, and natural 
construction of the whole, and >vould bo nonsense if strained 
to any other meaning, is as properly a libel, as if it bad ex- 
])ressed the whole name at large ; for it brings the utmost 
contempt upon the law, to suffer its justice to be eluded by 
such trilling evasions. ^ 


II. Of the Declaration and P leadings . 

Venue . — This is a transitory action, and consequently the 
venue may be laid in any county. 

It may be stated as a general rule, that the venue cannot 
he changed in this action ; to this rule, however, there are 
the tAvo following exceptions. 1st, Where the writing and 
publication are conlined to the same county p. In this case 
the venue may be changed into such county ‘i. 2d,. If the 
libel be sent out of England in a letfer, the venue may be 
changed into tjfiat county in vy^hich the letter was written'. 

tn Delaiiy v. Jones, 4 Bsp. N. P. C. p Pinlsncy v. Collins, i T. R. 571. 

101 . * q Frccmwi v. Norris, 3 T. R. 306. E. 

1 IVPDougail V. 1 Camp. of Kerry v. Tborley, B. R. M. 49 

N. P. C. 267, Ld. EUeiiborougli C.J. G. 3 . MS. S. P. 

> HiirCs Case, Trin. 13 Ann. Hawk, r Metcalf v. Markham, 3 T. R. 653. 
book 1. c. 73. B. s. 
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According to the usual form of the declaration in this 
action, after the prefatory averments which the circumstances 
of the case may render necessary as inducement to the action, 
the plaintiff states, “ that the defendant falsely and mali- 
ciously wrote an<l pjihlislied (4) of and concerning (5) the 
plaintiff a false, &c, libel, which libel is according to the 
tenor and effect following:” the libel is then set forth ?n hac 
verba, accompanied, however, with the necessary innuendos, 
in order to illustrate and explain the tendency and bearing 
of the libel, and to give it its force and application; and in 
this part of the declaration care must be taken, that the libel 
be so set forth, as to agree with that produced in evidence. 
If the nature of the case requires it, several counts are added, 
stating tlie case* with variations, according to the discretion of 
the pleader, 'fhe declaration then concludes with the da- 
mage, either general, which the law supposes to have been 
jBustained, or special, which the party has actually sustained, 
in consequence of the publication of the libel. ^ 

The words of the libel ought to be stated on the record, in 
order that the defendant may, if he thinks lit, demur, and 
bring before the court the question whether they amount to 
a libel. Hence it is not sufficient to declare that the de- 
fendant published a libel concerning the plaintiff in his ti-ade, 
purporting that his beer was of had qiiality, and sold by de- 
ficient measure; the libel itself ought to be set out. And 
|5uch declaration is bad on general demurrer*. 

* If the libel be written in a foreign language, the original 
sliould first be set forth in the declaration, and then the trans- 
lation'. 


Of the Pleadings. 

The general issue in this action is, not guilty. 

If the matter of the libel be true, the defendant may 

s Wood V. Brown, 6 Taunt. 169. t Zenobio v. Axtell, 6 T. R. 16^2. 


(4) Although the publication of the libel must be stated in the 
declaration, yet it will be sufficient to state such matter as amounts 
to a publication, without using the formal word pubRshed, Bald- 
win V. Klphinston, 2 Bl, R. 1037. 

(5) Judgment was arrested after verdict, because it was not laid 
that the libel was of or concerning plaintiff,” in Lowfield v. 
Bancroft and another, Str, 934, and in R, v. Marsden, 4 Maule 
and Selwyn, 164. , 



mo 


LIBEL. 


plead it in justification (6) ; but in such justification, if ther(3 
be. any thing specific in the subject, issuable facts ought to 
be stated, and not general charges of misconduct; for where 
a libel charged an attorney with gross negligence, falsehood, 
prevarication, and excessive bills of costs in the business 
which he had conducted tor the defendant; it was liolden", 
that a plea in justification repeating the same general charges, 
without specifying the particular acts of misconduct was 
bad, upon demurrer; and that it was incumbent on the de- 
fendant, w’ho must be taken to know the particular acts of 

u Holmes, Gent, one &c., v. Catesby, ] Taunt. .’>4:). 


(6) The only authorities of which 1 am aware, for this position, 
are the dicbi of Hobart, C. J. in Lake v. Hatton, Hob. Kcp. 
and o*' Molt, C. J. in an anonyiuous case, 1 1 Moil. ()(), ; but the 
position is warranted by the ojnnion of tlie profession^ and the prac*» 
tice alt the present day. SVe J’Aiisois v* Stuart, I T. R. 750. 
And ill the case of Plunkett, solicitor-general of Ireland, v. Cob- 
bett, tried before Lord EUenborough, C. J. MifklK. Sittings, 2()tli 
May, 1804, (which was an action on the case for a libel, to w hich the 
delendant had pleaded N. G.) it was observed, by Lord Ellen- 
borongh, C. J. in his direction to the jury, that “ in rase the libel 
had been truCf it would have been open to the defendant to^ hbve jus- 
tified it on the record'' It is worthy of remark, however, that 
though this doctrine is now taken for certain, yet it was not consi- 
dered as settled even so late as the year 1733 : for in the King v. 
Roberts, B. R. M. T. 8 G* MSS. on a motion for an iiiforma* 
tion against the defendant for a libel. Lord Hardwicke, C. J. thus 
expressed himself: “ It is said, that if an action were biought, the 
fact, if true, might be justified ; but I think that is a mistake; such 
a thing was never thought of in the case of Harman v. Delaney. 
E. 4 Geo. 2. (Str. 898.) I never heard such a justification in an 
action for a libel even hinted at. The law is too careful in dis- 
countenancing such practices. All the favour that 1 know truth 
affords in such a case is, that it may he shewn in mitigation of da- 
mages in an actiouy and of the line upon an indictment or an in- 
formation.” 

Information against defendant for publishing a libel against 
Mr. Swiiiton, of VVadhani College, Oxon, accusing him of sodo- 
mitical practices. Lee, C. J. rejected evidence offered of de- 
fendant’s reasons for the accusation, viz. that the supposed pathic 
had informed him of them» sayings that the only question was, 
whether defendant was guilty of puhilishingthe libel. It had been 
always holden, that the truth of a libel could not be given in evi- 
dence by way of justification; because, if the person charged with 
any crime is guilty, he ought to be proceeded against in a legal 
course, dnd not reflected upon in such a manner. Bulb N. 
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jmiscoiuUict, to disclose them. It is not any bar to the action, 
that the plaintiff has been in the habit oflibelling the defend- 
ant* ; although it may operate in mitigation of the damages. 

To this action the defendant ni^y plead the statute of li- 
mitations that is, “ that the cause /)f action did not accrue 
at any time within six years next before the commencement 
of the p!aintiff*s action.” 


Ilf. Of the Evidence. 

Tirr. libel must be produced, and, before it is read, it must 
be proved that it was published by the defendant. Tlie mode 
of publication may be proved in order to enhance tlie da- 
mages. 

If it be proved, that the libel was bought in tlie shop of a 
bookseller^, of a person acting in the shop as the sciTant of the 
bookseller, this will be primd facie evidence of a publication 
by the bookseller, inasmuch as he has the profits of the shop, 
and is therefore answerable for the consequences. 

If the libel be in a foreign language, in which case, as it 
has alrea<ly becni observed, the libel must be set forth in the 
declaration, both in the original language, and in an English 
translation, farther proof will bC necessary {7 b 

In an action for a libel*, after the libel, on which the ac- 
tion was brought, had been read, the plaintiff’s counsel of- 

X FiinuTty V. Tipper, 3 Camp. P.C. z R. v. Almoii, 5 Burr. afisO. 

7(i. a Lee v. Huhou, Peake's ^1. P. C. l66. 

y 21 Jac. I. c. iG. 


(7) In the case of the R. v. Peltier, whlcli was an information 
against defendant for a libel on Napoleon Buonaparte, the evidence 
on the part of the prosecution was as follows: 1. A witness proved, 
that he had purchased several copies of the book, containing the ^ 
libel in question, of a certain bookseller, which copies he had. 
marked at the time. 9. The bookseller proved that defendant 
was the publisher of the book, and employed liim to dispose of 
the copies on his account, ;and that Im had accounted for them. 

3. An interpreter was then called^ who swore that he nmlerstood tha 
French language^ and that the translation teas correct. The in- 
lerpreter then read the whole of that which was charged to be a libel 
in the original^ and then the translation was read by the clerk at 
Nisi Prius, 
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fered in evidence other libels written by the defendant. ThiVr 
having been objected to, on the ground that^the plaintiff 
could not give in evidence any thing which would of itself 
constitute a ground for a distinct action ; Lord Kenyon, C. J. 
said, he thought that thg evidence was admissible, and com- 
pared it to actions for slander, in which ei^dence of other 
words, besides those stated in the declaration were usually 
received [to shew the malice of the defendant (8).] 

In an action on the case for publishing a libel against the 
defendant in a paper entitled the Weekly Political Register *•, 
a witness was called, who proved that he had purchased one 
of the papers containing the libel in question hefure the 
action was, brought; he was then proceeding to prove that 
he had purchased another copy of the same paper after the 
action was brought. This was objected to, on the pin t of 
the defendant, on the ground that the publication of tlie last- 
mentioned copy might become the subject of a future action, 
and, therefore, that it ought not to be given" in evhhmce to 
increase the damages in this action. But Lord Elleiibo- 

b Plunkett V. Cobbett, before Ltl. Ellenliorongli, Midilx. Sittings, sOth May, 

1SU4, iViSS. 


(8) Cliarlter v. Barret, Peake’s N. P. C. 22. So in Rustel 
V. Macquister, Middx. Sittings after H. T. 1807, 1 Camp. N. P, C. 
49. n. the plaintitf, having proved the words laid in the declara- 
tion, oflcred evidence of other actionuble words spoken by the de- 
fendant afterwards ; this being objected to on the ground that these 
latter words might become the subject of a future action, Ld. El- 
lenborougli overruled the objection, observing, that evidence might 
be given of any words as well as any act of the defendant to shew 
animo he sjjoke the words which were the subject of the action. 
Still, however, it would be the duty of the judge to tell the jury, 
that they must give damages for those words only, which were the 
subject of the action. So per Sir J. Mansfield, in Finnerty v. 
Tipper, Sittings after H. T. 49 G. 3. “ In actions for words, it has 
been allowed to give evidence of words. subsequently spoken, for 
t the purpose of shewing that the original words were spoken mali- 
ciously and to injure:’* but see Mead v. Daubigny, Peake’s 
N, P. C. 123., where, in an action for slander, Lord Kenyon, C. J. 
Confined this doctrine to words not actionable in themselves ; ad- 
mitting, however, that such words might be given in evidence, 
although it appeared they were ndt spoken to* the same person, 
to whom the slander was alleged in the declaration to have been 
spoken. N. This distinction was exploded by Lord Ellenborough 
in the preceding case of Rustel v. Macquister, who observed that 
it was not founded upon any principle. 
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rough, C. J. was of opinion, that although it was not admis- 
sible for the purpose of aggravating, the damages, yet it >vus 
evidence to shew that the paper was circulated deliberately. 
But ill Finnerty v. Tippe4*‘^, Sir J. Mansfield ruled, that tlie 
plaintiff could not give in evidence ’other subsequent libels 
published concerning him by the defendant, unless they di- 
rectly referred to tlie libel set forth in the declaration. 

It is not competent to a defendant charged with having 
published a libel, to prove that a paper similar to that for 
the publication of which he is prosecuted, was published on 
a former occasion by other persons, who have never been 
prosecuted for il‘*. 

Proof that the libel was contained in a letter® directed to 
the plaintiff', and delivered into tlie plaintiff’s hands, is not 
sufficient proof of publication to maintain a/z action (f)). 

There having been in a libellous letter a reference to a 
newspaper^; as the authority upon which the libel was 
founded, it was holden, that the newspaper referred to might 
be given in evidence on the general issue, in mitigation of 
daiT^agcs. 

Plaintiff declared as proprietor and editor of a newspaper 
it was proved, that plaintiff* was proprietor, but that lii» 
servant was editor; this was holden to be a fatal variance. 

The proceedings against the printers, publishers, and pro- 
prietors of newspapers, cither civilly or criminally (10), for 

r 2 Camp. N. P- C 72. Hornbvook, Devon Summ. Assiecs, 

d U. V. Holt, 5 T. R. 436. 1812. M. S. 

e Phillips V. Jansen, 2 E«p- N. P. C. f Mullet v. HuUon, 4 Esp. N. P. C. 
625. per Kenyon, €. J. S. P. ad« 248 . Elienburoiigli, C. J. 
milted by Chutnbie, J. in. R. v. g Uerlot v. Stuaet, 1 Esp. N. P.C. 437. 


( 9 ) The same point was admitted in Hick’s case, in the Star 
Chamber, Ilob. 215. But an indictment or information may be 
sustained in this case, because such letter being a provocation to a 
cliallenge and breach of peace, is considered as a misdemeanor. 
Per Cliaiiibre, J. in R. v. Hornbrook, Devon Siiiimier Assizes, < 
1812, who there said “ It is not necessary to constitute a publi- 
cation in a criniiiml prosecution to shew that it has been published 
to the world* It is sufficient if it is sent to the party libelled* its 
critiiinality depending upon its tendency to provoke the party li- 
belled to a breach of the peace.” ^ 

(10) . The proprietor of a newspaper is answerable criminally as 
well as civilly for the acts of his servants, in the publication of a 
libel, although it can bd shewu, that such publication was without 
tfie privity of the proprietor. R, v. Walter, 3 Esp, JJ. P, C, 2U 
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any libel contained in such paper arc much facilitated by a 
lat« statute, viz. 38 G. 3. c. 78. by which it is enacted tliat 
no person shall print or publish any newspaper, until an alfi- 
davit (or aftiriuation, in case of a quaker) shall have been de- 
livered at the stainp-oflice, settin^^ fortli* the real and true 
names, additions,' descriptions, and places of abode, of the 
printer, publisher, and of all tlie proprietors, if they do noi 
exceed two, exclusively of printer and publisher; if they 
do, then of two such proprietors, exclusively of printer and 
publisher, specifying the amount of shares, the true descrip- 
tion of the building wherein such paper is intended to bo 
pi inted, and the title of sucli paper. If the proprietors exceed 
two’^, then two whose jiroportional shares in the prop^^rty 
shall not be less than the proportional share of any oilier pro- 
prietor, conclusively of printer and publisher, shall be nam(‘d 
and described in the allidavitor aflirnialion. 'Ibis allidavit 
or alBrmation must be renewed as often as printer, &ic. shall 
change their abode, or printing-oftice, or as often as commis- 
sioners for stamp duties shall require*. . It must he signed by 
the parties making it"*, and taken by a commissioner, or person 
specially appointed by commissioners. It must be sworn by 
all the parties", if they do not exceed four; if the^^ ilo, then 
by four, who shall give notice to the other parties not swear- 
ing, under a penalty of 50/. Such affidavits or affirmations 
shall bejiled^^ and the same^ orccrtijlcd copies thereof, shall, 
in all proceedings, civil and criminal, touching any newspaper 
therein mentioned, be received as conclusive evidence of the 
truth of the matters contained in such affidavit against the 
persons swearing, and against proprietors named but not 
§worn (11), unless such persons shall have delivered to the 

1i S. i. ni S. 

i S. 2. u S. t>. 

k S. 3. ' OS. 9. 

1 S. 4 . 


(II) Before this statute, it had been holden, in the case of R, 
V. Tophain, H. 31 G. 3. B. R. 4 T. R. 126 ., where the defendant 
was indicted for liaving published in a newspaper a libel reflectino- 
on the memory of a dead person, that evidence that the paper had 
been sold at the office of the defendant, that tlie defendant, as pro- 
prietor of the paper, had given a bond to the stamp-office, pursuant 
to stat. 29 G. 3. c. 60. s. 10. for securing the duties on the ad- 
vertisements, and that he had from time to time applied to the 
jptamp-office, respecting the duties on the "paper, was evidence to be 
left to the jury, to shew that the defendant was the publisher. 
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commissioners, previously to the date of the newspaper in 
question, ah affidavit or affirmation of their having ceased lo 
be printers, &c. of such paper; and by the 11th section it is 
enacted, that after such affidavit shall be produced in evi- 
dence against the persons signing the same, &c., and after a 
newspaper shall be produced in evidence, entitulcd in the 
same manner as the newspaper mentioned in such affidavit ; 
and wherein the name of the printer and publisher, and phice 
of printing, shall be*the same, it shall not be necessary for the 
plaintijr, informant, or prosecutor, or person seeking to re- 
cover any of tlie penalties given by this act, to prove that the 
newspaper, to which such trial relates, w^as purchased at any 
house, &c. belonging to or occupied by the defendants or 
their servants, &c. or where they usually carry on the bu- 
siness of printing or publishing such paper, or where tho 
same is usually sold. . 

The affidavit, together with the production of a news- 
paper, corresponding in eveiy respect, with the description 
of it in the affidavit**, is not only evidence of the publication 
of such paper by the parties named, but is also evidence of 
its publication in the county where the printing of it is de- 
scribed to be. 

By the 13th section, certified copies of such affidavits, ki\ 
shall be delivered by commissioners, or proper offic(*r, on 
payment of 1^. A copy of such affidavit, &c. certified to 
be a true copy, under the hand of commissioners or proper 
officer, shall, on the proof of haiid-wnlting only, without 
proving the person signing to be a commissioner or officer, 
be proof of the swearing, or affirmation and contents, and 
that it has been sworn or affirmed according to the statute. 
Every printer or publisher must**, within six days after pub- 
lication, deliver a copy of his paper, signed by himself or 
bis publisher, with his name and place of abode, to com- 
missioner or other officer, and any person may apply for and 
shall obtain the same at any time within two years from the 
day of publication, (on giving surety to return it) for the 
purpose of producing it in evidence in any proceeding civil 
or criminal. 

It was observed in the preceding section, that where the 
defendant contends that the libel is true, he must justify on 
record; but w^here the facts to be proved on the part ot the 
defendant do not constitute a complete Justilication, as 

p R. V. Hart, lo East, 94. See also q S. 17. but see R. ▼. White, ub. sup. 

R, y. White, 3 Camp. P. C. 
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where thdy shew a groinul of suspicion not amounting M 
actual proof of the plaintiff’s guilt, such facts may be 
given in evidence, on tlio general issue, in mitigation of da- 
mages^ (12^. 

Doubts having* arisen, whether, on the trial of an indict- 
ment or information for a libel, upon the plea of not guilty, 
it was competent to the jury to. give their verdict upon the 
whole matter in issue, it was by stat. M Geo. 3. c. 0*0. enacted 
and declared, that the jury may give a general verdit't of 
guilty or not guilty upon the whole matter put in issue, and 
shall not bo required or directed by the court to find the de- 
fendant guilty, merely on tlie proof of the publication, and 
of the sense ascribed to the same in “^hc indictment or infor- 
mation: provided*, that the court shall give their opinToii and 
direction to the jury on the nuiUer i\x issue, as in other c ri- 
minal cases; and provided also*, that llie jury may, in I heir 
discretion, find a^spccial verdict, and also** that tlic defendants, 
if found guilty, may move in arrest of judgment as before the 
passing this act. 

r Kiiolicl V. Fuller, Peake's Kv. 237. t S 

Ed. s. u S. 4. 

8 $. 2. 


( 12 ) So iu Sir John Eainer v. Merle, before Lord Ellenborough, 
vliich ^vas an action for words of insolvency, the defendant was 
lermitted to prove that at the time theie were rninouim in circula- 
ion that the plaintiff’s acceptances were dibliouourcd. And in a 
‘ase before Le Blanc, J. at Worcester, that learned juclge received 
•vidence under the'general isbiie, that the plaintiff had been guilty. 
>f attempts to commit the crime which the defendant had iia- 
mted to him. *2 Camp. N. P. C. %53, ‘254. So in the case of 
he E. of Leicester v, Walter, 2 Camp. N. P. C. 251. the <le- 
endant was permitted to prove, under the general issue, in miti- 
ation of damages, that before and at the time of the publication 
f the libel, the plaintiff was generally su^pccte^ to be guilty of 
he crime thereby imputed* to him, and tliul on account of thi» 
Lispicion, his relations uud ac(|uaintunce hud ceased to a«»&ociate 
itn him. 
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CHAP. XXVII. 

MALICIOUS PROSECUTION. 

I. Of the Action on the Cdsc for a Malicious Prose- 
cution^ and in what Cases such Action may be 
maintained. 

IL Of the Declaration — Defence — Evidence. 


L Of the Action on the Case fora Malicious Prosecu^ 
iioUj and in what Cases such Action may be 
maintained. 

An action on the case lies against any person who mali- 
ciously, and without probjible cause, prosecutes another, 
whereby the party prosecuted sustains- an injury, either in 
person, property, or reputation. 

The action on the case for a malicious prosecution, bears a 
fctrong analogyito tlie old, and now obsolete, action for a con- 
spiracy; hence, it is, frequently termed an action on the case 
in the nature of a conspiracy*. But the grounds of the old 
action for conspiracy are narrow and confined, when com- 
pared with 'those on which the action on the case for mali- 
cious prosecution is founded. 

The action for a conspiracy having been framed according 
to the precise terms of a writ in the register, whose limits 
it docs n6t presume to transgress, lies only in cases where 
two or more persons maliciously conspire to indict any per- 
son falsely of treason or felony**, who is afterwards lawfully 
acquitted. 'I'he action on the case for a malicious pjosecu- 
tiqn varies its form as the circumstances of each particular 
grievance may require. Whatever engines of the law malice 

% Marsh Vnuglian and another, Cra. Treb^ C. J. that a conspiracy lies ' 
fclia 701. Mills V. Mills, Oo/Car. only lbr*'procuriiiff anothtr to he in- 
239 - dieted for /rroAon or. where life 

See the opinions of Hoft, C. and tins in danger. Ld. lUyin. 379* 

VOL. II, ^ 
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may employ to compass its evil designs against innocent and 
unoffending persons, v^hether in the shape of indictment or 
information*, which charge, a party with crimes injurious to 
his fame and reputation, and tend to deprive him of his iibef- 
ty; or whether such malice is evinced by malicious arrests, 
or by exhibiting groundless accusations merely with a view 
to occasion expense** to the party, who is under the necessity 
of defending himself against them, this action on the case 
affords an adequate remedy to the party injured. It may be 
brought against one only • ; and where it is brought against two 
or more defenebmts, although a conspiracy be alleged in the 
declaration, and a verdict be found for all the defendants 
except one, yet plaintiff will be entitled to jlldgment^ On 
the contrary, the action for a conspiracy must be brought 
against two persons at the least®, because the gist of the 
action is the conspiracy; and if one only be found pjnilty**, 
or if all except one are discharged by matter of law*, the 
aefion fails. And to maintain an action for a conspiracy, the 
party indicted must have been aenuilted upon a good indict- 
ment*^ by verdict, for such is tlie language of the writ, 
** legitimo modo acquietatus^^ or law^fully acquitted/* which 
imports such an acquittal of the crime charged as will entitle 
tbe party to plead aider foits acquit^ in case he be afterwards 
prosecuted for the same crime*. But in an action on the 
case for a malicious prosecution, it is not necessary that the 
plaintiff should allege or prove such an acquittal; for it 
may be brought umler circumstances which preclude the 
possibility of such an acquittal; as, 1st, whcfe a bill of in- 
dictment has been preferred and returned ignoramus™. 
2dly, Where the indictment ha$ been preferred cornm non 
judice^. And lastly, where the party has been acquitted on 
a defect in the indictment®. 

Formerly, indeed, it was supposed, that an acquittal on 
the ground of the insufficiency of the indictment was a 
material objection,, where the subject matter of the indict- 
ment did not affect the reputation of the party accused, anil 
he had not been imprisoned, because scandal and imprison- 
lilent w'ere at that 4im.e considered as the only kinds of 


c Moor V. Shutter, 2 Show, 395. i lb. in not&. 

d Jones V. Gwyun, Gilb. II. 185 . 10 ' k Bro: Conspiracie, pi. 33 . 

Mod. 148 . il 4 . 1 Gilb. 199. 

e Mills V. Mills, Cro. Car. 339 - ni Payn v. Porter, Cro. Jac. 490. Agr. 

f Price V. CroAs, Paym. I 8 U. Pollard 3 Roll. R.'i 88 . 

V. Evans and others, 3 Sboaf^SO. Se)e 11 l Rol. Abr. 1 13 . pi. 9. 
also Subley v. Mott, 1 Wils. 8iu. o Junes y. Gwynn, Gilb. 185 . Wicks y» 
g P. N. B. 360. 4to. ed. 1755. ' FeiitliiaiD, 4 T. R. 247. 

k 38 Ass. 13. cited in Iv B. 260. 
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damage for which this action would lie. But it having 
been decided in the case of Savile v. Roberte**, that the ex- 
pense iiicurrkl by a groundless prosecution, without scandal 
or imprisonment of the party accused, was suUicient to 
support tins action where the indictment was good, (juoad 
the daipage ; it was shortly afterwards bolder), in a case 
where the subject matter of the indictment .ijid not allect 
the reputation of the plaintiff, and where the only damage 
which the plaintiff had sustained was thp expense attend- 
ing the prosecution, that this action might be maintained, 
although the plaintiff had been prosecuted 91^ an insufticient 
indictment. 

The decision of Savile v. Roberts has been confirmed by 
the case of Smith V. Hixon, Str. 9J7- more fully reported in 
Ca. Temp. Hardw. 54. where it was adjudged,, that a hus- 
band alone', might maintain an action for the malicious pro- 
secution of his wife, the expenses of which ha<l been defrayed 
by the husband. The case of Jones v. Gwynn was recog- 
nized in Chambers v. Robinson, Str. 691. and in Wicks v. 
Fentham., 4 R. 247. where it was holden, that this action 
would lie, although plaintiff had been acquitted on a ilefe(;t 
in the indictment, the subject matter of which did not affect 
his reputation. 

The^grounds of the action for a malicious proseention arc 
the malice of the defendant, either express (1) or implied ^ 

p Salk. 13. Cartli. 416 . Ld. R^ym. 374 . q JQiies v. Gwyan, Gilb. IS.I. 10 Mud. 

S. C. ■ y I4S. 214. 

^ r Vuvcvl V. Miirnamava, 9 Fast, aG! . 

(l) If the indictment be found by the grand jury, the plaintiff 
must prove express malice, per Holt, C. J. Lord Uayiii. 3BI. 
unless the facts lie within the knowledge of defendant. P^rroU 
V. Fishwick, Bull. N, P. 14.; but in a fuller note of this 
9 East, 364 . !)• (b) it appears that this position is Jiardly warranted. 
The case was this: in an action for maliciously indicting the 
plaintiff for perjury, wh<?re the indictment was found, and the 
plaintiff acquitted by verdict, Ld, Mausiield, in summing up, 
said, it was fiot necessary to prove express malice, for if it appeared 
that' there was i^o probable canse^ that was sufficient to prove an 
implied malice, which was all that was necessary to be proved to 
support this action. For, in this case, all the facts hi}' in the 
defendant's o\yn ]^no\vledge, and if there were the least foun- 
<j[ation for the prosecution, it was in his power,* ami inpniplu nt on 
him, to prove it. Verdict fgr pij»iiuiff, 50/. damage^. "fhe in- 
dictment was for peijury coinmlf:ted pii the trial of an action for 
use and occupation, brought by thodeh^ndant against the plaintiff 
jniistcr. . ^ / 

Where a person Is acquitted by a jmy^ malice need not be 

^3 
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want of probable cause^ (2), and an injury sustained by ttie 

C lainliir, by reason of the malicious prosecution, either in 
is person by imprisonment, his' reputation by the scandal, 
or in his property by the expense. If the plaintiff cannot 
prove any such injbry, he cannot maintain the action*. 

, By analogy to the action for a malicious prosecution**, 
the law in modern times has permitted an action to be main* 
tained for maliciously arresting or holding a party to bail, 
either where there is not any debt due, or where the party 
is held to bail for a larger sum than is really due. 

As in the aftalagous action for a malicious prosecution it 
must appear that the prosecution is determined *, so in the 
action for a malicious arrest it must be stated in the declara* 

* 

8 Farmer ▼. Darling, 4 Barr. 1974 . x Parker v. Langley, Gilb. R. i6a. Ad* 
t Byiie V. Moore, .'HTutint. 187. judged on special demumr. 

u Admitted in Gosiiii v. Wiieock, 2 ' 

Wils. 30 s. per Ld. Camden, C J. 


p^ved at first, on the part of the plaintift’, hut it is incumbent on 
the defendant to shew, on the other side, that there was a probable 
cause ; but where the icidictmeut is quashed, it is necessary for the 
plaintiff to prove express malice.’* Per Burnett, J. in Hunter v* 
French, VVilles, 520. 

In Lilwal v. Smallman, Hereford Summer Assizes, 1753. MSS. 
which was an action for maliciously indicting plaintiff for stealing 
a shovel, value lid.; it was objected that express malice had not 
been proved. Foster, J. overruled the objection, observing, that 
where the indictinent is for felony, defendant cannot, object that ex« 
press malice is not proved ; but on indictments for misdenieanorsi 
evidence of express must be given. 

( 2 ) 111 Incledon V. Berry, Devonshire Summ. Ass. 1805, in an 
action for maliciously indicting plaintiff for perjury, Lens, Serj. 
for the plaintiff, having proved express malice, contended, that it 
was not necessary for him to proceed any further, and that it lay 
on the defendant to shew probable cause for having instituted the 
prosecution ; but Le Blanc, J. ruled, that some evidence (though 
slight evidence would be sufHcient) must be given *on the •part of the 
plaintiff of want of probable cause, before the defendant could be 
culled upon for his defence. 

“ The question of probable cause is a mixed proposition of law 
and fact. Whether the circumstances alleged to shew it probable 
or not probable are true, and existed, is a matter of fact ; but wbe* 
ther, supposing them-tnie, they amount to a probable cause, is a 
question of law.” Per Lord Manetield, C. J. and Lord Loughbo* 
rough, C. J. in Sutton v. Johnstone, i K» 545. See post. Gold* 
ing V. Crowle, p. i001» 
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iion^thatthe first action has been determined. This allegation 
must also be proved, and it is not sufiicient for this purpose 
to put in a judge’s order to stay proceedings on payment of 
costs and to prove that the costs were paid accordingly ^ (3). 

To support this action, malice, and that the arrest was 
without probable cause, must be alleged and proved. I’hc 
mere not proceeding in an action is not evidence of itself 
alone sufficient to support this action®. 

A., to whom a sum of money was owing from B.*, sued 
out a writ against B. for the purpose of holding him to bail; 
before the writ was served, B. went to the house of A. and 
paid the debt, but A. did not immediately after such pay- 
ment countermand the writ, in consequence of w;hicli B. 
was arrested and kept in prison for several hours; li. there- 
upon brought an action against A., alleging, that after pay- 
ment of the debt it became the duty of A. to have counter- 
manded the writ, and that he had wrongfully neglected so 
to do, by reason whereof he was arreFted; it was holdoii, that 
the action would not lie; Eyre, C. J. observing, that the 
plaintiff' ought to have inquired at the time when he paid 
the debt, whether any writ had been sued out, and offering 
to pay whatever costs were incurred thereby, to have re- 
quested a countermand, which he might Uike tp the sheriff*. 
And Heath, J. said, “Tiiis action is founded on mere non- 
feasance, and no case or precedent has been efted to shew, 
that such an action was ever maintained. All the cases of ar- 
rest and holding to bail without cause, are foundeil on malice.” 

In like manner it has been holden'*, that evidence of suing 
out a wTit and arresting a party thereon, after the debt has 
been discharged and a receipt given, will not be sufficient to 
maintain an action of this kind in a case where actual malice 
was not proved, and the facts of the case precluded any in- 
ference of malice. 

An action on the case may be maintained for maliciously 
impleading and causing the plaintiff to be excommunicated 

y 1 Esp. N. P. C. 80. a Schcibel v. Fairbain, i Bos. & Puf. 

z Sinclair v. EUlred, 4 Taunt. 7. 388. 

h Gibson v.Cliaters, Q Bos. & Pnl. 139. 


(3) So to prove that a commission of bankrupt has Ihcu duly 
superseded, it is not sufficient to prove an order signed by the 
Clmncellor directing it to be superseded, the writ of supersedeas 
under the great seal ought to produced. Poyniou v. Forster, 
3 Camp. N. P, C. 5S. SeQ farther on this point, Burton v. Hey- 
wood, p6st, p. 1003. n 
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iii the Ecclesiastical Court®, whereby he was taken upon aiil 
excom, cap. and imprisoned, until he procured himself to be 
absolved. 

The plaintiff declared**, that the defendant had sued out a 
Ji. fa. upon a judgment given against the plaintiff for the de- 
fendant, in action of trespass^ .under Which the sheriff' took 
goods of the plaintiff' to the value of the damage, and returned 
that the goods remained in his hands for want of purchasers, 
and that the defendant, well knowing tlus\ to the intent to vex 
the plaintiff', sued out anolhef fi. fa. under which the sherilf 
levied the money on other goods of the plaintiff', and paid it 
over to the defendant. After not guilty pleaded, and verdict 
for plaintiff', it was holden, on motion in arrest of judgment, 
that the action waJi maintainable; Hobart, C. J. {who de- 
livered the opinion of the court) observing, that the plaintiff 
was twice vexed wilfully by the defendant, who had first ono 
execution inchoate, which he ought to have completed, htu>w^ 
ing and not to have taken another; for else he might take 
twenty executions. 

So an action will lie for falsel}’^ and maliciously suing out 
a commission of bankruptcy against the plaintiff ®, which was 
afterwards superseded (4) ; and in such action it cannot be ob- 
jected, at least after verdict, that it is notJiverred in the decla- 
ration, that the plaintiff had not at any time committed an 
act of bankruptcy, 'fo prove that the commission has been 
superseded the v/rit supersedeas under the great seal must 
be produced ^ 

But an action will not lie against a person^ exhibiting an 
information for intention to land goods without paying duty, 
if the goods arc condemned by the sub-commissioners, 
though tlie commissioners of appeal reverse the condemnation. 

Where a justice of the peace maliciously grants a warrant 
against another’*, without apy information, upon a supposed 
charge of felony, the remedy against the justice is by an ac- 
tion of trespass vi et armis^ and not by action on the case (5). 

c Hocking v. Matthews, i Vc^tr. 86. f Poynton v. Foster, 3 Camp. N. P. C. 
d Watcrer y. Freeman, (lob. 205, 656. 58. 

1 Browiil. 12 .5 Kcynolds v. Kennedy, i Wils. 232. 

c Chapman v. Pickersgill, 2 Wils. 145. on error from Ireland. 

h Morgan v. Hughes, 2 T* R* 335. 


(4) For another remedy in this case, see Smith v. Brooruhead, 

ante, p.S23U \ ’ 

(5) ** Where the immediate act of imprisonment proceeds from 
the defendant, the action mfist be tresjiliss, and trespass only 3 but 
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A. a captain in the navy, was accused by his commander in 
chief of neglect of Uuty, disobedience of orders, kc. A. hav- 
ing been tried by a court martial, wiis honourably acquitted; 
after which he brought an action in the Court of Exchequer, 
against his commander, for a malicious prosecution. A ver- 
dict having been found fqr the plaintiff, a motion was made in 
arrest of judgment, 'which* after a very elaborate discussion 
was refused*; but the defendant afterwards brought a writ of 
error in the Exchequer Chamber, where the judgment of the 
Court of Exchequer was reversed*'. This reversal was after- 
wards affirmed in the House of ‘Lords*. 

An action will not lie to recover damages™ sustained by the 
plaintiff in defending a vexatious ejectment brought against 
him by the defendant, in which the nominal plaintilf has been 
non-prossed (6), 


II. (y the Declaration— Defeiice — Evidence. 

T'he declaration must state all the material circumstances 
attending the malicious prosecution, and how it was disposed 
of"; because, until that be deteVinined, it cannot be known 
whether the prosecution were malicious or not®, and this ab- 
surdity might follow, that plaintiff might recover in the ac- 
tion, and yet be afterwards convicted on the original prosecu- 
tion (7). 

Care must be taken in framing the declaration, so as to 
avoid any objection being raised on the ground of a variance. 
For where in the declaration it was stated, that the trial and 

i Siitton'V. Johnstone, l T. R. 501. n Aruiulrl) v. Tt*e{!;oiio, Yelv. 1 1<). 
k lb. 550. o Lewin v. I'aiTell, Sir. 114. Parker v. 

I 1 Rro. P. r. 76. Tomlin's Ed. Langley, Gilb. R. iG3> 

ni Pttj ton V. Hoiinor, 1 Bos. & Pul. <205. 


wliere the act of imprisonment by one person is in consequence of 
information from another, there an action upon the case is the 
proper remedy, because the injury is sustained in consequence of 
the wrongful act of that other.’^ Per Ashhurst, J. S. C. 

(6) Under what circumstances an action will lie for a malicious 
and vexatious m/, see npteson Co. Litt. 1 61. a* (4) IV. and Mar- 
tin V. Lincoln, M. 27 Car. 2. C. B. Bull. N. P. 13. 

(7) The want of this averment is cured by verdict. Skinner v, 

Gunton, 1 Sauiid. 228. becauiij^ it will be presumed, that ijt has 
been proved at the trial. Pc^Denison, in Panton v* MarsluilU 
B.ll.M.28G*2.MSS. ♦ 
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the acquittal both took place “ iu the court of our lord th© 
king, before the king himself and upout the production of 
the record in evidence, it appeared, that the trial was before 
the chief justice, at nisi prius, and that the acquittal was by 
the judgment oftthp court in bank, t|je variance was holden 
to be fatal But where the allegation- was, “ that the plain- 
tiff, by a jury of the county of ■ , was duly and in 

a lawful manner acquitted,” and by the record it appearedy 
that th.e jury found the plaintiff not guilty^ and upon that 
verdict the judgment of the court was, that tlie plaintiff 
should go thereof acquitted;” it was holden sufficient, by 
construing the words reddendo singula singulis, that the plain- 
tiff was dit/y acquitted by the Jury; that is, found not guilty 
of the facts, and in a lawful manner acquitted ; that is, by the 
judgment of acquittal pronounced by the courti. 

If it appear on the face of the declaration, that the court in 
which the indictment was tried had authority to hear and de- 
termine upon it, it is sufficient; and thOre is not any neces- 
sity for copying exactly thw style of the record; but if the 
declaration describe a court of incompetent Authority, it is 
bad. This distinction may be illustrated by the following 
case: the declaration stated plaintiff to have been indicted at 
the general quarter sessions^ and by the record it appeared, 
that he bad been indicted at the general sessions; the word 
quarter was rejected as surplusage, because plaintiff had been 
indicted for an offence cognizable at the general sessions; but 
if the offence had been cognizable only at the quArler sessions, 
the declaration would have been bad. 

So where it was stated in the declaration’ that the plaintiff 
had been indicted as a common barretor before certain jus- 
tices, ad felonias, &c. ncc non ad pacem conservandam assig- 
nat: and defendant having demanded oyer of the indittment, 
it was certified to have been taken before cei-tain justices ad 

{ lacem conservandam assignat; it was holden that the action 
ay, on the ground that the justices mentioned in the indict- 
ihent, were not justices of another nature or power than those 
which were mentioned in the declaration; both were justices 
of the peace, and such as had power to receive such manner 
of indictment. It was admitted, however, if the declaration 
had mentioned justices of assize, and the certificate had been 
of a thing taken before justices of gaol delivery, the variance 
would have been fatal, for they are distinct in power. 

Woodford v. Ashley, 1 1 East, 5o9. r Busby v. Watson, 2 Bl. 1050. 

Hunter v. French, Willes, 517 - • Barnes v Constantine, Yelr. 
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' Defence. 

The usual defence to this action is, that the defendant had 
reasonable or probaMe grounds of suspicion against the plain- 
tiff. It is not necessary, that these grounds should be legal 
^.rounds ; for if it can be'inferrcd, from the circumstances of 
the case, that the defendanf was not^actuated by any impro- 
per motives, but an honest desire to bring a supposed offender 
to justice; it will be a sufficient answer to this action'; be- 
cause such circumstances tend to disprove that which is of 
the essence of the action, viz. the malice of the defendant in 
preferring the charge. Formerly, it was usual for the defend- 
ant to plead a justification of this kind, specially; but the 
modern practice is, to give it irt evidence under the general 
issue. 

If the plaintiff prove rnalice", yet if the defendant shew 
a probable cause, he shall have a verdict, and the judge, not 
the jury, is to determine whether he had a probable cause; 
and, therefore, where the plaintiff having l^rougfit an action 
against the defendant for a malicious prosecution for perjury, 
obtained a verdict; upon a motion tor a new trial the court 
set it aside, (it appearing upon the report of the judge that 
thei’e was a pronable cause) not as a verdict against evidence, 
but as a verdict against law. 

This is an action on the case, and consequently if it be not 
brought within six years next after the cause of action, the 
statute of limitations* may be pleaded in bar. 

Evidence. 

The plaintiff must produce an examined copy of the record 
of the indictment, and where there has been a verdict of not. 
guilty, of the acquittal. 

Among the orders and directions to be observed by justices 
of the peace at the sessions in the Old Bailey, 2() Ch. 2. pre- 
. fixed to Kelyng’s llejiort of Crown Cases, ed. 1708, is the 
following order, viz- 

That no copies of any indictment for felony be given 
•without special, order, upon motion made in open court at 
the general gaol delivery; for that the late frequency of ac- 
tions against prosecutors, which cannot be witliout copies 

t Caxe V. W'irrall, Cro. Jac. 193 . ^ ' x 21 Jac. 1 . c. iG. 

u Goldinj; V. Crowle, Af . 25 G. 2 . B. R. 

BuU.N.P. 14. Say. R.i.S.C. 
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of the indicti^ents, dcterreth people from prosecuting for thiA 
king upon just occasions (8).” 

In Evans v. Philips, Monmouth Sum. Ass. 1703. MSS. 
Adams, Baron (who liad been recorder of London for several 
years), said, that in all cases of indictmelits for misdemeanoi% 
the party is entitled to a copy of the record ; but in cases 
of indictment for felony^ he should look upon the copy as a 
surreptitious record, ana not pay any regarrl to it, unless the 
judge had been applied to, and Had ordered a copy. 

This case, however, was overruled in Legatt v. Tollervey, 
14 East, 302, where it was holden, that the record of the 
indictment for felony or a true copy must be received in evi- 
dence, altliough it does not appear, that the oflicer producing 
the record, or giving the copy, had any authority from the 
court, or any fiat from the attorney-general for that purpose. 

The distinction between felony and misdemeanor was taken 
by Lord Mansfield, C. J. in Morrison v. Kelly, B. R. Middx. 
{Sittings after 'IVin. T. 2 Geo. 3. 1 Bl. R. 3So. I’hat was an 
auction for a malicious prosecution, in indicting plaintifi* for 
keeping a disorderly house, lo prove the fact, the clerk 
of the peace for the Westminster sessions attended with the 
original record of the acquitUil. Norton objected, that there 
ought to be a copy of the record granted by the court before 
which the acquittal is had, in order to ground an action for 
a malicious prosecution. But, per Lord Mansfield, althougli 
this is necessary where the party is indicted for felony^ yet 
the practice is otherwise in cases of misdefneaiior. 

There is a short note in Strange’s Reports, from which it 
appears to liave been the opinion of Lee, C. J. that if the 
copy of tlje indictment has been granted by order of court, 
it ft sufficient, although it was not granted to the plaintifi’ in 
the action for malicious prosecution, or at his instance. 

The plaintiff and another were indicted at the Old Bailey 
sessions for forgery y, and acquitted, and a copy of the in- 
dictment gtanted to the other only. In this action, whi^ 
was for a malicious prosecution, the plaintiff oflered the 

y Jordan r. lewis, Str. 1 1<22. 14 East^ 305. n. S. C. from Mr. Ford's MS. See 

also Str. 656. 


(8) ** If A. be indicted for felony and acquitted » and he is de-* 
sirous pf bringing an action, the judge will not permit hiiirto have 
a copy of the record, if there was probable cause for the 'indict- 
ment, and he canuot,have a copy withoutJeave.” Per Uolt^ Q» J. 
Ld. Kaym. 253. 
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tibpy in evidence, and the order at the Old Bailey was read 
by way of objection. But the chief justice (Lee) said, ^ he 
would not refuse to let tlic plaintiff read it (the copy ofMie 
indictmenf;) for an order was not necessarij to make it em* 
dence^^ nor is it ee,er*p reduced in order to introduce it. So the 
copy of the indictment was read, and a verdict obtained for 
tlie plaintiff, which the court refused to set aside. 

An averment, that the suit is wholly ended and determined, 
is evidenced by proof of the rule to discontinue upon pay- 
ment of costs, and that the costs were taxed and paid*. 

'I'bis action cannot be maintained without proof of malice, 
either express of implied. Malice may be implied from the 
want of probable cause, but that must be sliewn by the 
plaintiff. Proving an acquittal for want of prosecution, 
is not primd facie evidence of malice to support this 
action. 

In an action for Ji malicious prosecution against the de- 
fendant^ for having indicted the plaintiff of perjury, the 
proof on the part of the plaintiff (in addition to the formal 
proof of the record of ac(|uittal) was, that after the indict- 
ment found was ready for trial, the prosecutor (the present 
defendant) was called, and did not, appear; on which the 
verdict of acquittal passed. Ldi Ellenborough, C. J. thought 
that tliis was not sulBcient to support the action, without 
evidence of express malice, or at least of circumstances 
evincing such entire want of probable cause, whence malice 
was to be presumed, and therefore he nonsuited the plain- 
tiff. 'rhe court of B. R. afterwards concurred in opinion 
with the C. J. N, The indictment assigned tlie perjury on 
an affidavit made by tlie plaintiff swearing to words ut- 
tered by the defendant. 

It must appear that the plaintiff was acquitted upon the 
prosecution % before the action vias brought; but the day of 
the acquittal is not material. Hence, where it \Vas stated in 
the declaration, under a scilicet, that the acquittal took 
filacc on the morrow of the Holy Trinity, (which allega- 
tioti was not accompanied with a prout patet per recordum) 
and by the record when produced in evidence, it appeared 
that it took place on Tuesday nextaftef Easter Term; the 
latto day having been before action brought, the variance was 
liolwn to , be immaterial, on the ground that the day 

K Legatt ▼. Toller vey, 1 4 East, 303. b Purcell v. Macnatnara^ 9 E^t, 36l. 

S. P. See also Stockfloth v. Dc c Purcell v. Maciiainara, 9 Rist, 157. 

Tiistet, 4 Camp. N. P. C. jo. in which Pope v. Foster, 4 T. K. 590. 

a Bfistow V. Heywood, f Stark. N. P. was overruled. Seef also Woodford 

C- 49, 4 Camp, N. P. C. 314. S. C. V. Ashley, 3 Camp. M. P. C. 194. 
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mentioned in the declaration was not alleged as part of the 
description of the record of acquittal (9). 

In an action on the case for a malicious prosecution®, 
where there was not any person present at the time when 
the supposed felony was committed, except defendant’s 
wife; Holt, C. J. allowed the evidence of the wife, given at 
the trial of the indictment, as good evidence to prove a fe- 
lony having been committed. 

In an action on the case for maliciously indicting plaintiff 
and others for a^ conspiracy**, the counsel for the plaintiff 
called one of the grand jury, before whom the bill of indict- 
ment hfid been preferred, and found a true bill, to prove that 
the defendant was the prosecutor of the indictment. Gar- 
row, for the defendant, objected to his being examined, ob- 
serving, that the grand juryman could collet this circum- 
stance of defendant’s having been the prosecutor, from the 
testimony only which had been produced before him in his 
character of grand juryman, and which by his oatli he was 
bound not to disclose; but Kenyon, C. .J. thought that the 
question of “who was prosecutor of the indictment?” was 
a question of fact, the discIosu];e of which did not infringe 
upon tlie grand juryman’s oath, and therefore permitted him 
to be examined as to that point. 

Case for malicious prosecution of an indictment®, where- 
of (as was alleged) plaintiff was legitimo modo acquietatus : 
upon the trial it appeared, that he was acquitted no other- 
wise than by an entry of a nolle prosequi. Per cur, “ This 
evidence does not support the declaration ; for the nolle prose^^ 
qui is a discharge as to the indictment, but it is not an ac- 
quittal of the crime. 

c Johnson v. Brownin', 6 Mod. 216. e Goddard v. Smith, Salh. 21. 6 Mod. 
d Sykes, gent, one, cec. v. Ounbar, 2t)l. S.C. 

Middlesex sittings nfter M. T. 40 

G. 3. Kenyon, C. J. MSS. 


(9) ** There are two sorts of allegations ; the one of matter of 
substance, which must be substantially proved ; the other of de- 
scription, which must be literally proved.” Per Ld. Ellenborough, 
C. J. S. C. “ Where the day laid is made part of the description 
of the instrument referred to, which instrument' is necessai^i^o be 
proved, the day laid must be proved as part of that instrument. 
But where the day laid is not material in itself, and need not have 
been proved as laid, supposing the proof to have been by parol, 
if the fact proved will support the declalutioti, I see no ^Otfnd 
for any distinction betvVeen making such proof by matter of record 
» by parol.” Per Lawrence, J. S. C. 9 East, 162, 
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CHAP. XXVIII. 
MANDAMUS. 


I. Nature of the Writ of < Mandamus.— ‘Manda-^ 

mus to restore or admit Persons to corporate 
Offices — Stat. 11 G. I. <?. 4. for preventing 
Inconveniences arising for Wahit of electing 
Mayors, ^c. on the Charter-day. 

II. In what other Cases the Court will grant a Man- 


damus. 

III. Where not. 

I V. Form of the Writ. 

V. Of the Return. 

VI. OftheRemedy, where the Party to whom the Writ 
of Mandamus is directed, does not make any 
Return, or where he makes an insufficient, or 
false Return. 


I. Nature of the Writ of Mandamus.— Manda- 
mus to restore or admit Persons to corporate 
Offices— Staf. 11 G. 1. c. 4, for preventing 
Inconveniences arising for Want of eliding 
Mayors, 6fc. on the Charter-day. 

T HE writ of mandamus is a prero{»atiye writ, containing a 
command, in the king’s name, and issuing Iroin the court of 
King’s Bench, directed to persons, corporations, or inferior 
coui'ts of judicature within the king’s dominions, requiring 
them to doacertainspecificact, asheingtlie duty ot their offiw, 
character, or situation, agreeably to right and justice. 
writ affords a proper remedy, in cases where the party has 
not any other means of compelling a specific performance. 
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I'he object of the writ is not to supersede legal remedies, 
but only to supply the detect of them. 'I'he only proper 
ground of. the writ is a defect of justice. It is the absence 
or want of a specific le^al remedy;' which gives the court 
jurisdiction*. There must, however, be a specific legal 
right^, as well as the want of a specific legal remedy, in order 
to found an application for a mandamus.^ The power to issue 
this writ belongs exclusively to the Qpurt of King’s Bench, 
and is considered as one of the flowers® of that court; but 
this power ought to be exercised with great caution, as a 
writ of error docs not lie on this proceeding. A fnandamus 
lies either to restore a person wrongfully ousted, or to ad-» 
mit a person wrongfully refused. 

A mandamus lies to restore a person w-ho has been re* 
moved from his oftice without cause; as a mayor, bailifl**, 
alderman®, burgess^ jurat*, common council-man**, recorder*, 
town-clerk\ or serjeanl*. Antiently, in these cases, the writ was 
termed a writ of restitution,” and appears to have been con- 
fined exclusively to ofl’ices of ,a public nature. 'Fhe title 
“ mandamus,” is not found in the old abridgments. By an 
extension of the antient writ of restitution, a remedy has 
been provided for persons who have been duly elected to 
offices, although they never had possession. Hence a man* 
damus lies to admftj as well as to restore, a person to his 
oflice, as a mayor, alderman”*, to\vu-c]erk", &c. (1). 


a Per Lord EUeuborougb, C. J . Bristol 
Dock Company, M. 59 G 3. MS. 
S«c uIbo the opinion of Ilnilrr, J. iu 
R. V. M. of Staftord, 3 T. 
b Per Lord Ellcnborou^h, C, J. B. v. 
Archbiahop of Cauterbur), 9 Last, 
2l<b 

.c Popb. 17C. 

«1 2 Rol. Abr. tit. Brstitulion, pi. 4. 
e Shiittlcwortb v. Corporation of Lin- 
rnln, 9 Riilatr. Taylors case, 

Popb* 13J. S. P. 


f Clark's case, Cro. Jac. 506. See also 
5 Mod 3.57. 
g Anon. 1 Lev. 148. 
h 9 Rol. Abr. tit. Restitution, pi. 8. 
i lb. pi. j 6. 

k Pasch. 9 Car. said to ba%'e been ad, 
judged. See Sty. 457* 

I 2 Rol. Abr. tit. restitution, pi. 7. 
in Com Dig. Mandamus (A.) 
n Awdicy ▼. Joye, Popb. 176. 


(I) The admission under the niandstmus gives no right, but only 
a legal possession, to enable the party to^ssert hit right, if he ha| 
any. Hence, nonfuit c/ectus has been holden not to be a good re*- 
turn to a mandamus, to swear in k churchi-warclen ; (H. v. VVJnte, 
]M. 1 1 Geo. 1. cited by Strange, Arg. Str. 8y4^ 5.) because it is di- 
rected only to a mini>»terial officer, who is to do his duty, ahd.,fio in- 
convenience can follow ; for if the party has a right, he ought to be 
ai^iiited; if he has n6t, the admission will do him no good. Wher* 
ever the officer is hut ministerial, he is to. execute bis part, let tho 
confeequeiiee be what it will* H. v« SimpsSn, M. II Geo. ib. That 
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By the common law, upon the death of a mayor, or other 
chief magistrate of boroughs or corporations within the 
year, the court of King’s Bench was autliorized to grant a 
mandamus immediately to fill up the vacancy, thus occa- 
sioned by the act of God and an ordinary contingency®; but, 
upon an omission to elect at the charter-day, or lo"do such 
acts as were by the charter required to be done at certain 
times, in order to complete the election, or upon the removal 
of an officer unduly chosen, the court had» not any power to 
compel an election, or the performance of such acts a% were 
necessary to complete an election, before the day came round 
again; for, to compel the corporation to proceed to an election 
at another day, would* not be enforcing obedience to the king’s 
charter, but to authorize them to act in opposition to it. 'I'he 
omission to elect might be owing to the contrivance of the 
person who ought to hold the court, o^to preside in the 
assembly where the election was to be n^e; or it might be 
the effect of pure accident*: in either case, the inconvenience 
was the same ; a forfeiture of the charter might be incurred, 
and the corporation dissolved, in consequence of such omis- 
sion**. To remedy the mischiefs which might tlius arise, it 
was enacted, by stat. 11 Geo. 1. c. 4. that if no election should 
be made of the mayor, bailiff, or other chief ofiicer of any 
city, borough, or town corporate in England, Wales, and 
Berwick-updn-'J’vvecd, upoii the day, or within the time ap- 
pointed by the charter or usage, or if such election having 
been made, should afterwards^ become void, wliethcr such 
omission, or avoidance should happen through the default of 
the ofiicer, &c., or by any accident, or other meansy the cor- 
poration should not be thereby dissolved, but might meet at 
the town-hall, or other usual place of meeting, on the day 
after, between the hours of ten in the morning andHvvo in 
the afternoon (-2), arui proceed to an election ; and in case the 

o See s Mod 129. a MR nolc by Lord Hardwicke, C J. 

|) See tlie case of tlio corpoiatimi of in U. v. Pusmurc, 3 T. U, ail. R. v. 

Bjitiliui'y, 10 Ptiod. 34G. cited from Tregfouy, S Mod. 127. 


was a mandamus to the Archdeacon of Colcbestcf, to swear Uodiicy 
Fane into the office ol' churchwarden. The arclidcacoii returned, 
that before the coming of the writ, he received an inhibitioti from , 
the bishop ; but the jgourt held that was no excuse, an<l that a mi- 
iiisYeriaL officer is to do his duty, whether the act would be of any 
validity or not. » , 

I think the time is not essential; but only directory. It 
appointed to prevent surprise ; and if the election ht fairly 
Carried on, though at a'dflfereai hour, yet such electioB is ^odj*^ 
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mayor, or other person who ought to hold liie court, or pre- 
side at the asseifibly. i^ll bcabsent, the'^nearest'iii place or. 
office, having fright to^vote, shall hold the court and preside. 
And^ ilk cas^s no .election shall he'inade upon the day, or 
within the tit^e appointed by the’ charter or usage, .or iti pur- ' 
suance of the 'for%oii^ directions, the court of king’s Bench 
majj, award a mandamus, requiring the members or persona 
hav 4 Qg‘a right to vote, or to do acts necessaiy to be jlone, in 
'ord^ to an election, to as'senible theinselves at a time ^efixed 
in thts writ, and to proceed to electi*?n, and to do the requisite, 
acts; or to signify to the court good cause to the contrary. 
In cases' where the p\ayor, &c. is lb be nominated, elected, 
or sworn, at a court-leet, or other court, and by contfivance' 
of the lord, steward, or other olficei^ or by accident, in not 
holding such court, no due nomination, &c. is made, the 
court of Khig’s i^Wh fnay award a mandamus, requirihg the 
lord, &c. ^o hold.lQch court, and . to do such acts as are ne- 
cessary for such nomination, &c. ; 

Mayors *,'&€. ejected in pursuance of this act, are to take 
thfe oaths required upon admisMon, before the officer presid- 
ing at such election, who is authorisced to adminisrer them. 
But the election will not be valki*, unless as great a uuipb^r 
of persons are present at, and concur in, the election, as would 
have been necessary in case the same had been made upon the 
charter-day; &c. 

Mayors", &c. voluntarily absenting themselves from, or 
knowingly and designedly preventing the election of any 
other qiayor, &c. upon the charter-day, &c.» shall, upon con- 
viction,’ Suffer six months’ imprisonment, and be for pver disfe- 
abled from taking any office. Lastly, the persons* to whom . 
the mafidamtis is directed, ai-e to make their return to the 
first writ. ^ - 


Such are the enactments and provisions of the stafc 11 G^. 
1. c. 4., which, as it is a remedial law, is to-be exirounded in 
the irtost liberal sense that the words are capable of (3);* 

* q S. 3. • t S.‘ 5. » 



(3) “ This being a remedid lawi to prevent tlie inconyeniene^s 
that may arisen by any accident, from noil-electkfcs, if the parlk- 
meht uses sUefc words in an act that will lake in other cases within 
the same mischief, tlie court ought to consttUe sudi kind of a<^ts |is 
liberally as possible.V Per Lord Haidwtelfe, C. J., it. v. Poie> 

tt6. Slip. 
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Htenbe^ the court will grant a mandamus under this statute, 
to cpnipel the members of a corporation to proceed to the 
election of a mayor, although more than one year, e, g. three 
or four'yea^s, nave elapsed, Since a regular election’^. 

Tlie statute is not confined to annual officers. Hence, 
where by the charter it *waS directed, that upon the death, 
removal, or amotipn of a burgess, it should be lawful for tlie 
mayor and burgesses, witliin eight days next following the 
deuLthy &c. to meet and norhinate an inhabitant of the borough 
to be a burgess during life— »the eight days after a vacancy 
having elapsed,, without filling up the same, it was holden*, 
that although the burgesses were appointed for life, yet the 
statute authorized tjie court to grant a mandamus. 

In like manner it has been holden, that the words in tho 
first section of the statute, “ no election” ara^to be construed 

no legal election;** and consequently although there has* 
been an election, defacto^ the court has a discretionary power, 
upon considering all the circumstances of the election, to 
award or not to award a mandarftbs, as the justice of the case 
may require*. If the legality of the election de facto^ be 
doubtful, and fit to be tried information in nature of qvo 
warranto, the court will not award a mandamus*^! but if it 
appear clearly that the election was illegal, or a merely co- 
Jourable and void election, the court w ill grant a mandamus®; 
for^ in such case it would be nugatory to try the legality of 
-the election in an information in the nature of yuo warranto. 
And the "court will grant a mandamus, not only for the head 
officer, but also for othere who are necessary constitneut 
paij^ of the corporation**. 

Ill the following case® the construction of the foregoing 
statute" underwent considerable discussion. Quo warranto to 
try defendant’s right to be mayor of Granipound, in Cornwall. 


»R,v. Biil’gcfiiifs of tiic Borough ofOr- 
ford, M. 9 (i. 2. MS. Bull. N. P.aoi. 
34 IVIJi’ jSerjeanl Hill, u. 263 . S. C. 
th.ti‘c sai^l^by tlie court, that the Cor* 
poratiou of Macclesfield, Tr. 1 1 G. i. 
wflf ail atilhority in poiqt. 

■ R. V. Sl^oi^und Burgesses of TlteC- 

ft wONewfliaHi, Siy. R'. 211 . Bo^ 
roug^jar Carmarthen. « 
b R. 3 . 3 Burr. 

14391. Borodlh of Cb'rjTfi^Castle.. 

V. Mayor of Colchester, 23 G. 3.' 
a T. R. 259 . « V 

V9L* ^ .4 


c R.v.MayovofBossiiiey,aliasTiiit^el, 
* H. B G. 2. MS. S. C. shortly rcfiorted, 
^Str. Bull. N. P. 201 . cited in 

R. V. Bankes, 3 Burr. i 4 r> 4 . Case of 
Aberystwitli, Trill. i 4 <i. 2 .Slr. 11. '>7. 
Corporation of Scarhoroj^li, Hik 
r,*l6 G. 2. Str. ] I so. 11 V. Ncu'shan), 
Borough of Carmartliriiy £ saG. 2. 
Shy. 211 ‘ R. V. Mayor of Cam- 
bridge, IT. ^ G. .3 4 Burr. 300s. 
d Corporation of Scarborough, Str. . 
IISO 

e U, V. Najifcc, B. B. Trin, \A and 13*: 
G.2.MS. . 

A 
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Grampound is d hotough by prescription ; and according to 
the custom of the place, the mayor is to be ejected ou a par- 
ticular 4ayi‘ and to be sworn into his office by the steward, at 
the nex!t cpurt leet. The mayor neglecting to. hold an as- 
sembly for the choice of a new ^ayor, one Pierce, a capital 
burgess, and the next presiding officer, together with the 
defendant Nance, held an assen^bly the day following lor tl\at 
purpose. And two capital biirgesses being, according to, the 
custom of the pLace, to be named by the capital burgesses, 
out of which the commonalty are to choose one to be mayor 
for the year ensuing, Nance and Pierce put each other in no- 
hiination; and Nance being elected by the commonalty, Pierce 
in a few days afterwards swore him in. Upon this record 
there were several issues in fact joined, which were tried at 
the assizes in Corn wall, and found for the defendant. And 
to the point of swearing before Pierce, there was a dfemurrer ; 
and on the demurrer the single question was, whether upon 
the stat 1 1 G. 1 . c. 4. the right of swearing the new mayor 
devolved upon tlie presiding officer, as well as holding the 
assembly for his election ; because, though the old mayor 
had been guilty of a default at the customary day, yet the 
lord of the leet had not, and might, for aught appeai-s, have 
sworn in the new mayor ^ the proper time. After the case 
had been argued several times, Lee, C. J. delivered the reso-^ 
lution of the court thus ; We are all of opiirion that the 
defendant was well sworn. In this statute are several clauses 
making provision for particular cases. The first gives a re-' 
medy where a mayor or other chief officer shall not be chosen 
on the charter, or customary day, and there the next presid- 
ing officer is'enabled to hofd a court the day following, and 
to do all such acts for completing the, election as the mayor 
or other chief officer ought to have done on the proper day. 
The next empowers this court to grant a mandamus where 
no election is had on the second day. ,The third provides 
for nominations, elections, and swearing, to be had in courts 
leet. This comprehends two cases; one, where the pom illa- 
tion,, or election, is to be out of the leet, and is properly done 
on the charter or customary day, but the swearing is to be . 
at the leet ; the other, where the nominatioh is tq be in the 
leet,<and then the whole is to be perfected in the same man* 
ner as if done the day next following the charter or ci|stomary 
day. Here is no provision about swearing in the le^, where 
the nomination and election are to be out of iL are made 
by a devolution to the next officer, after the regular day. 
The fourth is a general clause relating to the, swearing, and 
gives the person entitled to bold the assembly uMer the acL 
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the power to sweaf in the party elected. Aiid by this clause 
we think Pierce waa well authorized to swear the defendant, 
there being nothing in the, statute to preserve the right of the 
leet, where the mayor is to be elected out of it, and is elected 
after the charter or customary time* It has been objected, 
that the mayor, on the proper day, could not have sworn in 
his successor, and that the presiding officer is only entrusted 
with tlie power of the; mayor. But we think more is dele- 
gated to him, and that he has an absolute authority to com- 
plete the election. It was likewise objected, that the lord of 
the leet ought not to be deprived of this franchise without 
some fault in him. To which it may be answered, that if 
an election was n^t made on the regular day, it was doubt- 
ful before the statute, whether it cou\d be made afterwards ; 
and as this arose often from the neglect of lords,\ the. parlia- 
ment had little regard to this franchise, and therefore gave a 
new method of electing and swearing officers, by which 
corporations might speedily^be furnished with regular ma- 
gistrates. Lastly, it was objected, that the swearing was 
jsome days after the election. But this is not material, as he 
was sworn before he entered pn the execution of his office; 
and, therefore, on .Jh is point Judgment was given for thb 
defendant.*' 

The last objection was again agitated in a late case pf the 
King V. Cpurtcnay^ where the swearing in of a burgess was 
more than two years after his election ; but the court held, 
that where the person elected has a present capacity of 
being sworn in at the lime of his election, his title Cannot 
be irrip^iched on the ground of a mere graission to com- 
plete the election by an immediate swearing in; thercbv 
distinguishing this case from the?caseof R. v. Carter^, (which 
had been relied on in the argument) where the court>held, 
upon the words of the gharter incorporating the borough of 
^ Portsmouth, that the defendant, who had been elected ft bur- 
gess, when an infant under six years of age, and sworn in after 
he had attained his^age of 21, was not duly elected (4). It 

’ I fast, S46. V g Coivp. 220. 


(4) >The* question, whether an infant wa^ capably of exercising 
the office of burgess, was discussed in R. v. White, B, 11, M. 
7 (J. 2. IViS. whera" |he court granted an information on this ground 
pnly; observing, that as an infant could only bind himself lor ne- 
icessnries, ft sj ould be yefy strange if he could be jen trusted with any 
public offibe, " - 

A A ? 
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was observed, however^ 'by Lord Ellcnbofougb in R. v.' 
tenay, that the neglect to besv^om in for a great lengmor 
time, as above 20 years after election, might (as in the cas^^ 
the King v, Jordan*',) be deemed a waver or refusal to accept 
the election by the party elected, biit did not vitiate the dic- 
tion Itself ; for otherwise the question of wave? could not 
have arisen in that case. . 

Where a person has been elected mayor of a corporation, 
who is disqualified on account of not having taken the sa^ 
crament within one year next before the election, the court, 
upon receiving competent information of this fact^ will grant 
a. mandamus to the electors to proceed to a new election; 
under the preceding statute, as if no election had been 
made*. 

An election completed after the departure of the presiding 
ofiicer, who forms an integral part of :the elective assembly, 
is void^ 

An assembly was regularly convened for the purpose of 
nominating aiul electing a nevv mayor, over which the thcii. 
mayor presided. He declared that the persons, with whom 
the nomination rested, were equltlly divided, and consequently 
that no election could be made ;> and thereupon he directed 
pi'oclaniation to be made for dissolving the assembly. No 
objection was made to this, nor did any persons give notice^ 
that they meant to proceed to make an election. But when 
the mayor was gone away, and a number of the burgesses 
also departed, considering the ^sembly as dissolved, the rest 
proceeded to make fm election. It was holderi*, that this 
election could not be supported ; for assuming it jto be clear 
(though the’ point had never been judicially decided) that an 
election begun under one presiding officer, could be com^ 

E leted under another, yet ^this was not a continuation of the 
Usiness begun before the mayor, but an attempt to continue 
that which had been concluded. Considering,' also, the oase 
upon the statute, and that if the mayor absent himself, the 
neAt in place and order present may preside ; yet here the 
xpayor did not absent himself, but did preside, aiwt as, pre- 
siding officer, determined upon the yalidity of^the yotesj, that 
they were equal, and that no Election could be h^id, and Ithejjv 
dissolved the assembly ; and all ^his without any^Qbjection 
made at the time ; and in consequence of such dissolutton of 
the assembly, unobjected to as it appeared, jufrnjr of the frec-^ 
men went away, arid then the rest of theimmade the election 

h C. T. H.^55. ' . k to. r. Buller, s Eaitt 38^ 

^ K, T. Corp. gf Bedford, i Eaiit, 79 . i R» r. Gabomu, i 1 £8#t/V7* 
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; this was not an election within the aid of the 
sfamte, whidi never meant to protect elections made by sur- 
aiul fraud. 


II. lii what other Cases the Court wili grant d Man- 

damus. 

Having enumerated the most important cases relating to 
corporatio,ns in whicfi the. court will interpose by granting a 
mandamus, I shall proceed briefly to state some other cases in 
which tbte remedy mSy be obtained. 

The circumstance. of the office being subject to the Eccle- 
siastical Court, affords no objection.' Hence, writs of man- 
damus h^ve been granted to admit prebendaries®, an apparitor 
general", parish clerks^, and sextons^. So to admit scaven- 
gers^*, &c. ; to restore a schoolmaster of a grammar-school 
founded by the crown so to restore a member of an univer- 
sity, who had been improperly suj^pended from his degrees*. 
In like manner a mandamus will lie to compel a dean and 
chapter to fill up a vacancy among canons residentiary so 
to the Efcclesiastical Court", to churchwardens elected 
by "the parish ; so to grant the probate of a will to an execu- 
tor*. So a mandamus lies to the judge of the Prerogative 
Court of Canterbury to grant administration to the husband, 
of the wife’s estate, when the husband lias done nothing to 
depart fmm his rights. In the case of R. v. Windham*, the 
court grsuitcd a mandamus to compel the warden of Wadham 
College ta affix the common seal of the college to an answer 
of the fellows, &c. in Chancery, although the warden disap- 
' iproved of the answer of the fellows, and had put in a separate 
answer. 

A mandamus ^iU lie to J, P. to nominate overseers of the 

"ui R. t* Dean of Norwich, Sir. 15 Q. another sexton, without such certi- 

n j'olkcs's rase, cited per Cur. in R. iicate. 

- V. \yard, Sir. 897. q Said per Cur. in lie’s case, ] Ventr. 

o R. '11. Ash toil, Say. R. |j»9. R.'v. 1 43 . tv have foeeu grained. See also 

Warren, Oq^rp. 371- 2’!'. R. 181. 

p V, Churfli wardens of King’s R. v. Ilailiffs of Morpeth, Str. 53 . 

Cler^ &li.er. 18 ,'l Ventr. 148 . Sir C, R. v. U. of Cambridge, T, IQ G. 3 * 
N. ft uVpcared by the certificate of J>r. Ewin’s case, 

the impj[4jt6q¥aad^evei!aL parisbion- t Bishop of Chichester y. Harfrai’di^ 
ers, that ghe was an officer 1 R. 659 . , 

for lifh,and receiv w^o-peoce fiom n Anbii. l Ventr. 115. . 
every house yearly as wages. But x l Ventr. . 3350 , , 

in thip same term it was gruqtcd for y R. v. Bettesworth, Str^ 
ir ' 7. Cowp. 377. 
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poor, although the time mentioned in the stat. 43 EHz.,kai 
expired ; because the statutes lor the relief of tlic poor are to 
be construed liberally*. So to appoint a surveyor of the 
highways, where the J. P. had not appointed at the time 
mentioned in the stat. 13 GeO. 3. c. 78. s. 1*^. So to sign and 
allow a poor’s rate ; and in this ckse they will grant the man- 
damus in the first instance, and not a rule to shew cause ; for 
othenvise the poor might starve®. 

Although it was formerly doubted whether a mandamus 
would lie to a lord of a manor to admit a copyholder, yet in 
R. V. Rennett**, where application was made for a mandamus 
to the steward of a manor, tb admit a person who claimed as 
heir at law to a customary estate within the manor, the court 
said, they had no doubt but that a mandamus ought to be 
granted, to compel a lord of a manor to admit a copyholder, 
if a proper case were laid before them ; but as the party 
making this application claimed by descent, it would not 
answer any purpose to grant the mandamus, since he had as 
complete a title without admittance as with it, against all the 
world but the lord. See also R. v. Lord of the Manor of 
ITendorj®, where a mandamus was granted to the lord, who 
had refused to admit the surrenderee of a copyhold estate on 
account of a disagreement respecting the fine to be paid ; the . 
court observing, that they would not give an opinion respecting 
the lord’s fine on an application by a tenant for a mandamus 
to be admitted, because the lord had not any right to the fitib 
until admittance. See also Tl. v. Coggan^ where a majula- 
mus was granted to the lord and steward of a manor to admit 
a person to a copyhold tenement, who had a prmd facie legal 
title, in order to enable him to try his right, though a court 
of equity had before refused to compel the lord to admit him 
for want of his shewing an equitable right to the property ; 
Lbrd Ellenborough, C. J., observing, that he was aware that 
the power of the Court of King’s Bench to grant a manda- 
mus to admit to a copyhold, had been questioned on the 
other side of the hall, yet the court having for many yeare 
past been in the constant habit of granting such writs, upon 
a sufficient prima facie title made out on the part of thd 
person applying, he could not doubt their power in this re- 
spect. N. There being a claim of a previous fine due to the 
lord' in respect of the ancestor from whom tjie party claimed* 
the rule for a mandamus was granted, upon the party’s under- 

. » R.v. Sparrow, $tr. nas. • d a T. 3. 197. 

h R. V. Juh^s of Ponbighsbire, ' e a T. R. 484 . 

AEiiat, isa. f 6 East, 431 . 

c R. V. Eieheir, Say. R. 160. 
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taking to pay Such fine or fines as should be due to the lord. 
The court will not grant a mandamus to admit cestui que 
trust, although he has a clear equity, the legal estate appear- 
ing on the Court Rolls to be in the trustees. 

It makes no difference by what mode the party becomes 
entitled to the franchise, whether by charter, prescription, or 
tenure; therefore, whfere by the custom of the borough of 
Midhurst, the jury at a court baron is to present the aliena- 
tion of every -burgage tenement, and upon such presentment 
the steward is to admit the tenant, who then becomes entitled 
to the franchises of the borough, the jury, at a court baron 
in 1749, having refused to present several conveyances 
of burgage tenements, the court granted^ a mandamus to 
the lord to hold a court, and to the burgesses to attend at 
such court, and to present the conveyances. And though one 
mandamus will not lie to restore "several persons, yet the 
court held it would lie in this case to the jury to do an act to 
perfect the rights of several. So where, by the custom, the 
court leet was to present to the steward the person whom the 
commonalty of the borough had chosen to be mayor, the 
court granted^ a mandamus to the steward to hold a court 
leet, and to the in-burgesses to attend at such court, and to 
present J. D. who had been chosen by the commonalty. And 
it is the same where no particular person is interested; as 
where by charter or prescription the corporate body ought to 
consist of a definite number *, and they neglect to fill up the va^ 
cancies as they happen, the court will grant amaudamus. 


III. Where not. 

It 5 s a general rule, that a mandamus does not lie unless 
the party making the application has not any other specific 
legal remedy^. On this ground the court refused to grant 
a mandamus to a bishop, to licence a curate of a curacy, 
which had been twice augmented by Queen Anne’s bounty, 
where the right of appointing was claimed by two several 

.9 R. r.. Midhurst, 1 Wils. 2S3. 1 Bl. i Case of tlie town of Nottingliam, 
R. 60. Bui. N, V. 200. S. C. by tke 23 G. 2. Bull. N. P. 201. 

name pf R. v. L4>,Mountagtte. k Per B'uller, J. in R. v. Bp. of Clies- 
b Boronfch of Christ Church, 12 G. 2. ter, i T. R. 404. in R. v. M. of Staf- 

. Bull. N. P. 200, S/C. cited in i Bl. ford, 3 T. R. 652. R. v. the Bristol 

R. 62. Dock Company, M. 52 G. 3, S. 1?. 

•See also Boug. 526. 
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parties, and there had been cross nominations; because the 
party had another specific remedy by qunre hnpedUK So a,, 
mandamus does not lie to the governor and company of th^ 
Bank of England to transfer stock, because the party has his 
remedy by assumpsit"^. But an indictment^ it seems, is not 
such a remedy" as will prevent a qourt granting a mandamus. 

Although the court will grant a mandamus in order to en- 
force the making a poor’s rate, they will not grant it with a 
direction, that certain persons shall be inserted in the rate ; 
although an affidavit be made of the sufficiency of such per- 
sons, and that the omission had for its object, the preventing 
their having votes for members of parliament". The power 
of licensing public houses being absolutely, in the discretion 
of the justices of the peace, the court will not award a man- 
damus for the licensing a public hou6e^ 

A mandamus will not lie to compel admission to the de- 
gree of barrister** (5). Nor for a*fellow of a college, wheji 
there is a visitor (6). Nor to the judge of the ecclesiastical 
court to grant a probate of a will, lite pendente^ Nor to the 
master and wardens of the company of gun-makers, to cause 
them to give a proof-mark to a freeman of their company. 
Because they are no legal establishment*. Nor to the mayor 
and aldermen of London to admit a person to the office of, 
auditor of the chamberlain’s and bridge-master’s accounts, 
who had sco’exl it three years successively, because contrary 
to the custom of the city*. Nor to the college of physicians, 
commanding them to examine a doctor of physic, who has 
,J>een licensed in order to his being admitted a fellow of the 
college". Nor to a visitor where he is clearly acting under a 

t R.t. Bp. of Clie 6 trr, i T. U 39G. ' q K. v. Cray’s Inn, Dougf. 353 . 

niRpv. Bank of Eiij^land, Ooitg. 523 . r 1 HI. R. 668 . 
n R. V. Commissioiim of. Dean In- s Ruy. 989. 

cibsiue, 2 Maiile and Selwyii, 80. t i T. R. 423 . 
o R V. Weobly, Sir. u R. v. College of Physicians, 7 T. R. 

p C iles’a case, Str. 8 S t . per Ryder, C. J. 382. 

H. «k jNottingliain, Say, R . 217. 


{$] The only mode of relief is by appeal to the twelve judges. 

(6) Wherever there appears to be a general visitor, the common 
law courts will not interpose ; yet as this is in the nature of a plea 
to the jurisdiction, it must appear on the return. The court will 
not s^pepede the writ of mandamus on an affidavit of the fact : it 

f st^itppieair by matter of record, which the party may contest. 
Vi dpfh’ Whaley, master of Peterhduse College, Cambridee, lU 
% 34 MSfSerj, Hill, p. 385. 



MANDAMUS. 


1017- 


visitorial authority*. Nor to a steward of a manor court to 
admit a person who claimed as heir at law to a customary 
estate within the manors In R. v. Jotham*, the. court re- 
fused a mandamus to restore a minister of an endowed dis- 
senting meeting-house; because it did not appear, that he had 
complied with the requisites necessary to give him a j)Tima 
/ane title; adding,' that a mandamus to ahnit was granted 
merely to enable the party to try his right; .but the court had 
always looked^ much more strictly to the right of the party 
applying for a mandamus to be restored ; for if he has been 
before regularly admitted, he may try his riglit by action for 
money had and received. A mandamus will not lie to the 
arclibishop of Canterbury to issue his fiat to the proper of- 
ficer for the admission of a doctor of civil law, a g^-aduate of 
Cambridge, as an advocate of thecqurtof Arches*. 


IV. Form of the Writ. 

Having endeavoured in the foregoing sections to explain 
the nature of a mandamus, and having briefly stated those 
case's in which, this remedy may be adopted, I shall proceed 
to consider the form of the writ, as to which the following 
rules may be useful ; 

1. Care must be taken that the mandamus is properly di- 
rected, tliat is, to the persons who are to obey the writ^ (7), 
And this duty is cast upon the person who applies for the 
writ ; for the court, when they grant the writ, will not specify 
the person to whom it* is to be directed®, ■ If the writ be im- 
properly directed, e, e. if the right of election in the maypr 
and aldermen, and the mandamus is directed to the mayor, 
aldermen, and common council^ the court will grant a super- 
sedeas, quia improvide emanavit^. If a writ be directed to a 

X Ailiu. K. V. Bp. of Ely, 3 T. R. 345 . b R. v. Mayor of Hereford, Salk. 701. 
y R..V. Rciinctt, 3 T, R. 198. R. v. Mayor of Rippon, ^Ik. 433. 

z 3 T. R. 575. ' c R. V. Wigan, 3 Burr. 782 . 

a R. Vv Arclib. of Canterbury, 8 East, . d R. v. Mayor of Norwich, Str.^ 55 . 

213 . , 


(7) If the. writ is directed to the corporation, it been held 
•good. Blit if it be directed to those, who by the constitutioiii^f 
the Gofporatidn ought to do the act, without doubt it is gdod.4l8a» 
Per Holt, C. J. 11. v. Mayor of Abingdon, Ld. Raym. 66b. 
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corporation by a wrong name, they may return this special 
Inatter, and rely upon it; but if they answer the exigency of 
the writ, they admit themselves to be the corporation to 
Whom the writ is directed ; and cannot take advantage of the 
hlisnome^^ 

The writ must contain convenient certainty, in setting 
forth the duty to be performed ; but it need not particularly 
set forth by what authority the duty exists. 

Therefore where a mandamus to the commissary of the 
archbishop of York^; to admit a deputy register, stated quod 
winus rite recusamt to admit, it was holden sufficient, though 
it was objected it was the constant form to allege, that the 
party to whom the writ is directed, is the person to whom it 
appertaiits to swear and admit; for if the defendant was not 
the person to whom the executing this writ belonged, he 
should have returned* so, but instead of that the return con- 
sisted merely of matter of excuse ; besides, it was laid that 
minus rite he refused^ which was an averment that in justice 
he ought to do it. 

So a mandamus to the dean of the Arches to grant probate 
toLonl Londonderiy’s executors ^ setting out that the dean 
juxta juris exi^entiam recusavit^ was holden sufficient, 
though it was objected that it did not shevir the dean’s title to 
grant probate; not having set out that there were bona wo- 
tabilia; for the court will not presume an inferior jurisdic- 
tion, and it appeared tliat he had already done some acts of 
office as the prerogative judge, and he shall not be received 
tiow to say it does not appear he has any jurisdiction. 

So a' mandamus, reciting whereas thefe is or ought to be 
one bailiff and twelve capital burgesse?**. 

So a mandamus reciting that there ought to be a common 
(Council, consi^ing of the mayor, and twenty-four persons 
chosen by the mayor and burgesses, without stating whether 
by charter or prescription ^ 

3- If several persons have been removed, there must be a 
distinct writ for each person; for they cannot join‘d ; for the 
interest is several, and the amotion of one is not the amotion 
of the others. 

4. Every circumstance that is requisite to shew, that the 
paHy is entitled to be admitted, must be suggested in the 

¥ R. of Ipswich, Sslk.434,5. i R. Maypr aud ^Burgess^s of .Not- 

r R. V. Ward, Str. S<)7- tinghain, H. 25 G. 2. Bull, N. PjiS04. 

g R. V. Bettesworth, Sir. S57* Say. 36. S. C. . 

h H. vv Ibe Devwes, 7 Ann, Bull, k 5 Qlod. n. R. v. city of Chestei^ 
N'.P.e04» Salk. 433. 436* 
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Writ* ; ^therefore, where in a mandamus to the ordinary id 
license a curate, it was stated that he had been duly nomi-^ 
nated and appointed by the inhabitants of a township to be 
curate of the church of P., but neither the consent of the 
rector, or any endowment or custom for the inhabitants to 
make such nomination aijd appointment was stated, the court 
(mashed the writ”, fii^t although it is. essential such facts 
snould be alleged as are necessary to shew that the party apJ 
flying for the writ is entitled to the relief prayed, no precise 
form is required". 

5. The writ must be granted to proceed to an election to 
the office, and not to felect a*particular person®. 

Lastly, the writ must be tested;^ and there must be four- 
teen days between the teste and return, if it goes above forty 
mile^i, otherwise only eight days, and one day is to be taken 
inclusive, the other exclusive?. Upon discovering any iiir 
formality in the writ, the party may apply to amend at any 
time before the return^ ;?rbut after the return has been made 
and traversed, the court will not permit ap amendment in the 
mandamus^ A motion cannot be made to supersede the 
writ after the return is out% neither will the defendant be 
permitted to avail himself of any objection td the writ aftev 
the return *. 

^Vhere there is a corporation bjr prescription, the constitu- 
tion of it (as well as the parties’ right) must be verified by 
■affidavit". Where it is by charter, a copy of it must be pro- 
duced at the time of making the motion. Where the court 
grants a rule to shew cause, though upon shewing cause it ap- 
pear doubtful, whether the party have a right or not, yet the 
court will issue a mandamus, in order that the right may be 
tried upon the return*. But the court will not grant a man- 
damns to a person to exercise a jurisdiction, when it is doubts 
fill whether he has the power to exercise it or not/. 

Upon a motion for a maiidamus® to the warden of the 
Vintners’ company to swear J. S, one of the court of assistants, 
the affidavit being only that he was informed by Some of the 
court of assistants that he was elected, and no positive affida- 
vit of ah election, the court Would only grant a rule to shew 

I 6 iVfod. 3J0. per Holt, C. J. - Jocarti, B. It. M. 7 

m R. V. Bp.of 945. have been ao determined in Ld. 

n Per Lee, C. J. in R. v. iM. & B. of Kaymoiid*a time. 

Motting;hani, Say. R. 37. t Per Kenyon^ C.5. and,Bulicr, J. in 

o 2 Bntst. 12 % 2 Rol, 4.56. 1. $5. . R. v. Mayor of York, 5 T. R. 74, 5* 

p* R. v: Mayor of Dover, Str. 407. u Bull.N. P. 200. ^ 

% 6 PJod, J33. per Holt, G. x R. v. Dr. Bland, ib. 

1- R. V. Mayor of Stafford, 4 T. R. 690. y R. v. Bp. of Ely, 1 Wilft. ^66% ^ 

« Said per Lec^ J* in WbitwOOd, q. t. v. z Bull. N. P. 200. 
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cause, but ^aid if there had been a positive affidavit of his 
dection, they would have ffranted the wTit in the first in- 
stance. 


V. Of the Return. 


The next object of consideration is the return. 

1. I’he return must be made by the person to whom the 
writ is directed. 

2. It must be positive and certain*. The same certainty 

is required in a Vetum to a mandamus as in indictments or 
returns to writs of habeas corpus ^ But if the return be 
certain on the face of it, that is sufticient, and the court 
cannot intend facts inconsistent with it, for the purpose of 
making it bad ^ If the supposal of the writ be false in not 
truly stating the constitution of the corporation, the return 
ought to deny the constitution to be as is mentioned in the 
writ; ffor if it merely states, that tlie defendants have acted 
according to a constitution different from that mentioned in 
the writ, w'ithout denying the supposal of the writ, it will be 
insufficient*. The return must not be argumentative®. In 
stating a disfranchisement for not attending at an election, it 
must shew that the person disfranchised was an elector; for 
where the return stated that the election of a capital burgess 
was in “ the' rest of the capital harnesses beinj^ the common 
coMwci'/;” that the person disfranchised being a capital 
burgess did not attend at a meeting for an election whereby 
no election could be had; but it did not state that a// the 
capital burgesses were oPthe common council, so that it 
did not appear that the person in question w-as of the corn- 
mom council and entitled to elect; the court quashed the 
return^ But to a mandamus to elect, it is a ^od return, 
that a person has been duly elected, and sworn into the 
office?. , s " 

3. Where the mandamus is to restore a person who has been 
removed from an office, the return must be very accurate in 
stating, first, the power of the corporation to remove**. > 


a 1 1 Rep. Ug. b. See' also R. v. Ilf. of 
Abiugiloir, Salk. 489 . 
b Per Buller, J. Boug. 1.58. . 

c> Dong. 159. 

R. y. lUaldeii, Shlk. 48i. 

« R. V. Lyme Regis, 158. - 


f R. V. Lyme Regis, E. 19G. a. 
g R. V. Williams, Say. R. ]4)o..- 
h R. r, Jkc. of Bencas>er,TriiiV 
35 & 9. 34 MS, Serjt; Hift, 

p.910. > ^ ^ . 
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It was observed by Ld. MansTield, C. J. in v. Rich- 
ardson*, that the powet of removal was incidental' to ihe 
constitution of a corporation; and that it was necessary to 
the good order and government of corporate bodies that 
there should be such a power,' as much as a power to make 
by-laws. 

The power to remove is primal facie in tlie corporation at 
large; hence, where in a return to a mandamus to restore, 
the charter of incorporation was set forth, it was stated that 
the party was removed by the corporate body at large; it w^as 
holden*' unnecessary to aver that the body at large had tlie 
power of removal; because the charter making them a cor- 
poration, the law implies the right to remove to be in the 
whole body; and if there were another charter or by-law re- 
straining the power, and that were not set out, an action would 
lie on the return, inasmuch as there would be a suppressio 
verf^ for which au action may be maintained as well as for an 
allegalio falsu^ 

The power of removal cannot be exercised by a select part 
of the corporate body, unless it be s[)ecially given to that part 
by charter or prescription. Hence, if a return should set forth 
a removal by the common council, withoutshewing how they 
were Authorized, it would be bad*. 

Secondly, the return must set forth a sufficient and reason- 
able cause of removal, ’I'liere arc three kinds of offences® for 
which a corporator may be removed; 

First, — For any offence committed against his oath of office 
and duty . as a corporator (0).. 

Secondly,— For any offence which is in itself of so in- 
famous a iiature as to render the offendqr unlit to execute 
any public franchise, e, g. forgety, perjury,, &c. although 

- 1 

) R V. Ricliardson, 1 Burr. saj. prr 34 MS. Serjt. Hill, p. 3 lo. Bull. 

Maiisfield, C. J. See als;o R. v. N. P. 805 . Say. R. 37. S. C, 

Ponsonby, 1 Ven. jup. 7. m R, v. Ma>or of Derby, 9 G. 2. Bull, 

k R. V. Lyme Re^is, Doug. 148. N. P. 20(j. K. v. Ricbardscin, | Rtur. 

I .R. V. Doncaster, T. S5 & 20 0.2^. 5.I8. R. v. LiverpuuJ, 3 Bujt.7.32. 


(9) lu this case the corporator is removable without any previous 
oonviction by a jury. Bjull. N. P. ^i06. cites R. v. Derby, 9 
which case was first brought before the Court in £. T. 8 Geo, 
Sett Sessions Cases, vol. 2, p. 343. The power of trial well a* 
amotion, for an offence of this kind, is incident to enfry cclrpora- 
fion. See Lord Mansfield’s' opinion, 1 Bur, 538. 
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such oflTen^ has not any immediate relation to liis of- 
fice (10). ’ 

Thirdly, — ^For any offence of a mixed nature, as being an 
offence not only against the duty of his office, but also a mat-. 
ter indictable at common law (11). 

As to the first ground of removal, viz. what shall be said to 
be such^a breach of duty as will be a good cause of disfran- 
chisement? It is certain that a total desertion of the duty of 
the office is a good cause of umoval”; but it may be difficult 
to determine in what particular offices a bare non-residence 
will amount to such a desertion. 

Where offices are in perpetual execution®, and may not; 
be executed by deputy, there must be a perpetual residence, 
such as that of sherifti mayor, coroner^, &c. But in other 
cases a local residence is not necessary: as in the ease 
of a recorder, freeman, &c. there non-residence, without ne- 
glect of duty, is not a sufficient case of ainpval’*. Indeed 
it would be absurd to say that mere non-residence should be 
a cause of amoval, when notwithstanding such non-residence, 
the officer may do all which his duty requires^ but if such 
persons totally desert their office, it will be a good cause of 
amoval. As where a recorder upon notice given to hini, vo- 
luntarily and wilfully absented himself twice from the ses- 
sions of the peace', although he had appointed the session 
himself and was in the town ; for the recorder is bound to 
attend and assist at the sessions to direct the corporation in 

fi 4 Mod. 36. ter, Say. SQ and per Foster, J. S. C. 

o Bull. N. P. «06. 34 MS*. JSerjt. HUI, p. 217. 

p 3 Aik. 1 84* r Srijt. Whitakrr's case, Salk. 434. 

f) Per Lee, C. J. in R ▼. M, oF Doncas* Ld. Raym. 1233. S. C, 


(jO) An offence of this kind ought to be established by a pre- 
vions conviction by a jury, according to the law of the land. Per 
Lord Mansfield, C. J. K. v. Richardson, I Burr. 539. It is the 
infamy which renders the corporator an improper person to be 
continued ill an office of trust; therefore if the crime for which he 
i* convicted be such as does not carry such infamy with it, it will be 
no cause of disfranchisement; as if he were cod victed of il single 
assault. Bull. N, P.2b6, cites R. v. Derby, 9 G. 2. 

( 11 ) Where the offence is criminal in both respects, the difference 
teems' to lji6 that if it consist of one single .fact, as burning the 
charters of the corporation, bribery, &c, there must be a conviction; 
but not where it may be considered as abstracted, the one from the 
other, as riot and assault upon any other member,, so as to obstruct 
the business "of the corporation, ib. 
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the proceedings of justice; and his office being a public 
office relaiting to justice, non-attendance is a good ca\ise of 
forfeiture. But a mere being absent once* froni iitteuding a 
session, without any aggravating circumstance, is no cause 
of forfeiture. In the case of the City of Exeter v. Glide', 
the return was, that the defendant (an alderiijan, and as 
such a J. P.) ‘‘ recessit et habitationcm suam reliquit et aniov- 
ebat scipsum et familiam suam ^ I'opsam extra civita^elc ct 
officium suum reliquit:” it was agreed, that there could not 
be more apt and express words of the defendant’s absenct*, 
than the words in this return. So, where a capita! burgess 
left the borough, and lived out of it . /hr several i/ears, and 
neglected attendance at the public assemblies, &c. it was 
holden.^to be a sufficient ground for removing him**. But 
wb€l|(f4twas returned to a mandamus to restore an alder- 
man^ that the alderman on the 1st of May, 17<)0\ departed 
with his family from the borough, and tlie liberties there-, 
of, and entirely left the same, witli an intent to reside with 
his family for the future elsewhere; and thence, and until 
and at the time of the amotion of him, did continually re- 
side with his family out of the said borough, and the li- 
berties thereof, contrary to the duty of his office; and then 
the return stated a removal on the lOtli of September, 
the return was quashed, and a peremptory mandamus was 
awarded* ; Lord Mansfield, C. J. observing, that the party 
had not totally left the borough, that be was absent about 
four mouths only, and that he bad not received any notice of 
the charge. 

The non-residence of a corporator is not ipso facto a for- 
feiture of the office, but the cause of amovalonly; and conse- 
quently until amotion, there cannot be any usurpation upon 
which a quo warranto can be founded^. 

Misemploying the corporation money is not a sufficient 
cause of disfranchisement, because the corporation may have 
their action for it* (18), 


t R. V. Corporation of Wells, 4 llurr. 

Serjt. Biirlantl's case, 
t 4 iiiod. :3U. 1 Show. \>38. 3(i4. 3.C. 
u B. V. Tiueho<ly, LJ. Kayni. 

Borough of l.ostwitliiol. 

X R. V. Mayor, &.c. of Leicester, 
4 Burr. 8P87. 

j K. V, PoiiBonby, free burgess of the 


borough of Newtown, Ireland. Oil 
writ of error. B. R. ‘Michs. 1755. 
Ryder, C. J. 1 Ves. juii. 1 . afKmitdoii 
^iTor in D.P. Feb. 24lh, 175s. 2 Bro. 
P. C. 311 . Tomlin’s cd. 'R. v. Hea- 
veu> alderman of Bedford, 2 T. R. 
"773. 

z R. V. Chalke, Ld. Rayni, 226. 


(l?l In this case another ground of removal was stated, i^iz. that 
he defendant had rased one of , the books of the corporation; as 
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A member of a coiperation cannot be disfranchised, uiile^# 
it beffor an act Which Works to the destruction Cf the body 
corporate, or to the destraction of the liberties'a'nd privileges 
thereof; and' not for* 'any 'persofial odence ^i' one member 
thereof*. “ ' 

It iscompet^tto a .coqwi^ioii to accept the'regigiiation 
of a tne'mber, ihd to choose ttnpfhcr personan his'roomv'lftii: 
until guch election, the party, h^ power to. tva,vjs his, resigns- 
tion.*, ■ . ' . , 

A return that the party obstinate^ and v'oluntarily refused 
to obey orders and laws, &<;. contraiy to the duty of hiS office 
and oath is too general; the particular laws ought to be spe- 
cified'. ' ,, 

A return of a misbehaviour in one office (e^ g. chaaHW^I 
will not adbrd a reason for bis being hluored out 
viz. that of a capital burgess'*. ' ^ 

Where it appeared by the return that the party had been'* 
chosen town-clerk, to hold at the will of the mayer and aider- 
men, yet as tlie defendants' had not Stated any determination 
of tlie will, but mefelv such reasons for hiS' removal as were 
deemed insufficient, tue.couit granted a peremptory manda- 
mus*. Although the return be insufficient, yet if it appears 
to the court, that the parly has ho ground for beir^ restored, 
the court Will not restore him^ , , . 

Thirdly, the due execution Of thepow.er of amoval must be 
set forth in the rcturri. ‘ 

If the person be within summon^ i, e. if he be resident, he 
must be sum^ioi^d to attend andihew cffiise against his dis-i 
franchisemehts ; and th^ be was so summptied, must appear 
upon the return, Unless it ii^pear he yias heard; for as the,r, 
end pf summons is, that he may be heard for himself, if he 
havelbeen heari vraht pf summons is np objection*. ‘But if/ 
it appear upon the return, that he Uved out' of the Iinut8,^f 

■ Vif ‘‘CiiriiA^ Sir Tbomn l^e> e.R. v. Mapir, Sbc. 6t Oxford, Solk. . 

raw, Cartli, I’jd. ' .«2«. ^ 

b R. ■» AT. HippoSt'^ollt- <3®- ®«e f P«»C»r.dn R. Tidderi^ 1 Sldetif. 

nliH>R.v.'TtdilerlJ^jSidf,i 4 . lol' • , 

c R. x.Mv**^l^**“*"**'^> Ld. Raym. Rim’s cwg'll Reb. 99 . ». R.#; 

IsW. ' , ‘ amin, 8 1f R;. 209 . S P. ’’*’" 

dS. C. ^ . ' ‘I b PerCuriaib, R.v.|n’ilfonj&lk. 4 JJ|. 


which tpe <^urt obsorv^, that it might be, t)^t the entry was 
- wraiig,' ttud heonly madok as U' ought p. iarther, 1^: 

^ 'tbsttre Jiasiiotaiiised to betp the dltWiaieRt the corporatioak ' 
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tlie corporation for several yeai^, it is not necessary to return 
that he was summoned ^ 

In a return to a mandamus to a corporation to restore a 
member w'ho has been .removed, it should appear that the 
body removing, had proved the charge for which the nieinT. 
her was removed. It is not sufficient to state, merely that 
he was present when the charge was made and did not 
deny itK 

Where a burgess is. constituted by patent under the com- 
mon seal, he ought to be discharged in like manner. But if 
by election, there it is only entered in the book, and an order 
is sufficient to discharge hini*. 

If the members of a corporation are summoned to appear 
for one particular purpose, they cannot proceed to any other 
matter, without the unanimous consent of the whole body 

Upon a returii to a inan d^ us to restore a capital burgess, 
it appeared, that the power* aAioving a member was in the 
mayor and aldermen; that the whole corporation having been 
summoned to elect a recorder, after that election was over, 
the mayor and ‘aldermen separated from the rest and removed 
the plaintiff; and. the removal was liolden void", because 
tliere w^as no summons to meet as mayor and aldermen, but 
only as part'of the whole body, 

Upon the issue of non fuit electus mxijor, the constitution 
was admitted to be, that the mayor was chosen out of the 
aldermen?, therefore the defendant insisted that the plain?' 
tilf should prove his being an aMennan. 'Fhe fact of his being 
chosen an aldefman was this ; all the common council (who 
were the electors) except one, met at a public house to 
drink, where they were acquainted tliat W. had resigned, 
whefeupon it was proposed to choose the plaiutifV, which 
was objected to by two or three; however^ he was sworii 
in, and this was holden not to be a good election, because 
they were not corporately assembled for want of a previous 
j5ummoi»; and therefore it was absolutely necessary that 
every one of the common council should be present and 
consent. So, where uppii evidence it appeared*that t he cor- 
poratipn IWiet upon a particular day (pursuant to' a by-law) 

; R. V-Truebody, Ld'.^Rayiq. 1275.. a R. v. .Corp. CarlisJe, T. 6 Gcij, 
k R. V. FttVcrsliuiti, a T. R. 352. citeU per Cur. m Machcll v Nevin- 

1 Holt. C. 4- H. V. Cbalke, Lonl sou, Ld. Kaym. I357 » aimI 11 Ea&t, 

Kaym. 22.d. 84. n. where S. P. was decided; 

Per Apyoioivit,*!* MadljicU V. Nepo- ,,jp Muegravc v. NSfviuson^ l^id Rafp); 

flourr.. 10 Gto. i. n East, 87. o. . 1358. 

/J. n 9 
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for the election of a mayor, it was holdeu^ they could not 
proceed to the clectioh of an alderman for want of sum- 
mons, there being no custom to warrant it. 

It is not a good return to' state, that the party was incapa- 
ble of being elected, for the proper way of trying whether he 
was capable of being elected, is by an information in nature 
of quo warranto^. So, where all the proceedings of the 
election were set forth in the writ, concluding “ by reason 
whereof A. was elected,” a return, stating that A. was 
elected, was holden to be bad'. 

4. The same certainty is reqi^ired in the return, as before 
the stat. of Queen Anne*. 

5. The rule is, not to presume every thing against the re- 
turn, but not to presume any thing either one way or the 
other‘. 

6. The return must not coi^in two inconsistent causes", 
otherwise the court will qua^the whole return*. But se- 
veral consistent causes may be returned^; and where the 
causes are not inconsistent, although •some are bad, yet the 
court may admit the good and reject the bad. It is not ne- 
cessary that every part of the return should be good ; the 
court will not quash it, if on the whole it state a suSicienl 
reason to justify the party making it*. 

To a mandamus to restore J. S. to the office of sexton, 
the defendant returned, that J. S. was not duly elected ac- 
cording to the ancient custom of the parish, and, further, 
there was a custom for th^j^^inhabitants in vestry to remove 
the sextan from his office, and that J. S. was removed pur- 
suant to such custom : it was holden*, that there was not 
any repugnancy in saying, that J. S. was not duly elected ; 
but that being in fact elected, they had, according to an 

ancient custom, removed him. In either case, they were 

equally entitled to exercise that right. The return, there- 
fore, was allowed. 

The return need not be under the seal of the corporation, 
nor heed it be signed by the mayor; for the return of a man- 
damus is ^matter of record, and acts done by a corporation 

p Bull. N.'P. 2U9. cites 2 Raym. x Adin. R. t. M. of Cainbridt^e, 2 T.R. 

«] R. T. Doncaster, .Say. R. 4U. 45t). See atso R. v. M. of York, S 

r R. V. M.ofYcirk,5 T. U.66* T. P.66, 

i PerLd. ManBlidd, C;tl. in R. v. Lyme y Wright v. Fawcett, 4 Burr. 204 1 . 

Regia, Doug.a^. * R. v. Archb. of York, 6 T. R. 490. 

t R. V. Lyme Regis, 6. 3.* a R. v. Taunton St. James, Cowp. 413;. 

u See 8 T. R. 456. 



MANDAMUS. 


10 S 7 


upon fecord, are not required to be under hand or seal, for 
in such case an action lies against, a body politic, or the 
persons who procure the false return*^. 

It remains only to observe, that clerical mistakes in the 
return may be aniended, even after it is filed 


VI. Of the Remedy^ xohere the Party ^ to whom the 
Writ of Mandamus is directed^ docs not make any 
Return^ or where he makes an insufficient or false 
Return, 

The first writ of mandamus always concludes with com- 
manding obedience, or cause to be shewn to the contrary**; 
but if a return be made to it, which upon the face of it is 
insufficient, the court will grant a' peremptory mandamus, 
and if that be not obeyed, an attachment will issue against 
the persons disobeying it 

If no return be made, the court will grant an attachment 
against the persons to whom the mandamus was directed ; 
with this ditTerence, however, that where a mandamus is 
directed to a corporation to do a corporate act and no return 
is made, the attachment is granted only against those parti- 
cular persons who refuse to pay obedience to the mandamus: 
but where it is directed to several persons in their natural 
capacity, the attachment for disobedience must issue against 
all®, though when they are before the court the punishment 
will be proportioned to their ofl’ence. 

If the return upon the fiice of it be good, but the matter 
of it false, an action upon the case lies for the party injured, 
against the persons making such false return. And where 
the return is made by several, tlie action may be either 
joint or several, it being founded upon a tort ; but if it ap- 
pear upon evidence that the defendant voted against the 
rftuni, but was over-ruled by a majority, the plaintiff will 
be nonsuited^ ; and though the return be made in tlie name 

b R V, Mayor of Exeter, Lord Raytn, d Bull. N. P. 201. 

22‘J. See also R. v. Chalice, Lord e R. v. Overseers of $t. Cliad*s, Salop, 
Raym. 848 . S. V. • H. S Geo. 2. MS. Bull. N. P. sol. 

< R. V. Ljrmc Kegi®, E. 19 G. a. Doug. S. C. 

J57- ' f Car til. J7«. 

R 2 



1028 


MANDAMUS. 


of the corporation, yet an action will lie against the parti- 
cular persons who caused the return to be made^, or if the 
matter concern the public government, and no particular 
person be so interested as to maintain an action, the court 
will grant an mfdrmation against the persons making the. 
return^ The return must be filed and allowed before the 
information can be moved for. 

A mandamus was directed to the mayor, bailiff, and bur- 
gesses of A. The mayor made a return*; a motion was 
made to stay the filing of it, upon a suggestion, that the 
return was made against the votes of the majority, who 
would have obeyed the writ. But the court resolved, that 
they could not refuse the mayor’s return, because he was 
the principal officer to whom the writ was directed, and 
actually delivered ; and, as he had returned and brought in 
the writ, it was not fit that the court should examine upon 
affidavits, whether the majority consented. But if themayor 
had made any return, contrary to the votes of the majority, 
it was at his peril, and the way to punish him was by in- 
formation. 

Note. Where several join in an application for a manda- 
mus, they may all join in the action for a false return^ 

And if in such action or information the return be falsified, 
the court will grant a peremptory mandamus ; how^evor, it 
cannot be moved for until foiir days after the return of the 
postea, because the defendants have that time to move in 
arrest of j udgmen t 

In an action for a false return® the plaintiff* set out, that 
he was chosen upon the first of October, according to the 
custom. Upon evidence it appeared, that the custom was 
to choose on* the 29th of September, and that the plaintiff 
was then chosen ; and this was holden sufficient to support 
the declaration, for the day in the declaration is but form. 

If the mayor of a corporation procure a false return to be 
made, it will be sufficient evidence against him, that the 
mandamus was delivered to him, and that the mandamus has 
such a return made; and that will be presumptive. against 
him, that he made that return, 'unless he shews the contrary. 
For the mayol* or any other member of the corporation, or 

Per Holt, C J. Lord Raym. 564 . k Green v. Pope, Lord Raym. 495. 

h Surgeons* Comp. Salk. . 174 . R. I Per Holt, C. J. Buckly V. Palmer, 

Mayor of Mottiiighani, H. 25 G.'2» Salk. 450, 1. 

Bull. N. P. 203. S. P. iffVaugbanv«Lewit,Cartb.99S.’ 

i R.v. Mayor of Abingdon, Salk. 43|. 

Caith. 499 . S. C. , 
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«5ther, who shall procure a false return to be made, arc liable 
in their private capacity". 

In^n action brought in C. B. for a false return, the plain- 
tiff obtained judgment, the court of B. R. refused to grant a 
peremptory mandamus; Holt, G. J, observing, that every 
mandamus recites the fact prout patet nohis per record um^ 
and that they could not take^. notice of the i^ecords of the 
Common Pleas ® ( 1 3). 

Before the stat. 9 Ann. c. 20. ejtcept in extraordinary 
cases P, an attachment did not issue for want of a return, un- 
til after the return of an alias and pluries writ of mandamus 
and disobedience of a peremptory rule to return*. But by 
that statute, reciting that persons who had a right to the 
office of mayors, or other offices within cities, towns corpo- 
rate, boroughs, and places, or to be burgesses or freemen 
thereof, had either been illegally turned out, or had been 
refused to be admitted thereto, and had no other remedy to 
procure themselves to be admitted or restored, than by 
writs of mandamus, the proceedings on which were very 
dilatory and expensive, it was enacted, 

1. ^That a return should be made to the first .writ of man* 
damns'. 

2. That the persons prosecuting such writ might plead 
to*, or traverse all or any the material facts contained in 
the return, to which the persons making such return should 
reply, take issue, or demur; and such further proceedings 
should be had therein, as might have been had if the persons 
suing such writ had brought their action on the case for a 
false return, and in case a verdict should be found, or judg- 
ment given for them upon a demurrer, or by niliil dicit, or 
for w^nt of a replication or other pleading, ^ they should 
recover damages and costs, and a peremptory writ of manda- 

11 Per Cur. R. v. Chalice, Loitd Raym. p See Skinii. 60% 

84*8. . q Bull. N.P. 203. 

•o Anon. Salk. 428. probably the S. C. r S. l. 
as is reporter] by the name of Green s S. 3. 

V. Pope, 1 Lord Raym." 138. where 
S. P. 16 iaid to have been ruled. 


(13) Yet whet;^ in an action for a false return, judgment was 
given for the defendant, apd upon a writ of error judgment was 
reversed in the Exchequer Chamber, the Court of K. B. granted 
a peremptory mandamus before judgment entered, saying, it was 
a mandatory writ, and not a^judicial writ founded upon the record. 
Bull. N. P. 202. - ^ 
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mus should be granted without delay for them for whom 
judgment shall be given, as might have been if such return 
had been adjudged insufficient; and in case judgment^shall 
be given for the persons making such return, they shall 
recover costs. 

3. The stat. for the amendment of the law (4 Ann. c. 16.) 
and all the statutes of jeofail shall be extehded to writs of 
mandamus, and the proceedings, thereupon*. 

The power of traversing the return, which is given by the 
second section of the preceding statute, is given in the 
room of an action for a false return ; and as in such action it 
cannot be said that the damages are collateral, so neither can 
it be said that they arc collateral in a proceeding under the 
jitatute, for they are consequent or dependent upon the issue, 
and the jury are to inquire of the damages as parcel of the 
charge ; and, consequently,, if in a proceeding under the 
statute, the jury omit to find damages and costs for the plain- 
tiff, whetlier the verdict be general or special, this defect can- 
not be supplied by a writ of inquiry"*: but in such case the 
party may bring an action for a false return, for the act does 
not take away the party’s right to bring such action, but 
only provides that in case damages are recovered by virtue 
of that act, against the persons making the return, they shall 
not be liable to be sued in any other action for making such 
return*. 

Where issue is joined upon the traverse of the return, and 
the jjrosecutor <locs not proceed to trial according to the 

E ractice of the court, judgment as in case of a nonsuit may 
e given 

Since the preceding statute, a mandamus, in cases to which 
the statute applies, is in the nature of an action, pleadings 
therein being admitted, and it seems that in such cases a 
writ of error lies upon the Judgment*; but upon the award 
of a peremptory mandamus, in a case to which the stat. of 
Ann. docs not apply, a writ of error will not lie*. 

It appears from the wording of the statute, that there are 
many cases to which it does not extend ; therefore in all 
those cases the proceedings must be according to the course 
of the common law\ 

t S. 7. z 1 P. Wms. 051. sir. 105<2. 

tt Kynaston r. IVTaypr of Shreifsbury, a Dean of Dublin v. the Kiii|iri 
T. & 10 O. 2 . MS. and Str. 1052. ror. — D. P. 2i9t April, 1724. 1 Dio. 

S. C. P.C. 73. Tomlin’s lid, 

V Ball. N. P.203. See Str. t053. b Bull, N. P.204, 

y Wigan V. llolincB, Say R. llO.R.y. 

Mayor of Staiford, 4 T. U. 689. 
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MASTER AND SERVANT. 

I. Of Actions by Servants against their Masters^ 
for the Recovery of their Wages. 

II. Of the Liability of the Master in respect of a 
Contract made by the Servant. 

III. Of the Liability of the Master in respect of a 

tortious Act done by the Servant. 

IV. Of Actions brought by Masters for enticing away 

Apprentices and Servants^ and for Injuries 
done to their Servants ; and herein of the Action 
for Seduction — Witness — Damages, 


I. Of Actions by Servants against their Masters^ for 
the Recovery of their Wages. 

If a person retains a servant under an agreement to pay 
him so much by the day, month, or year, in consideration 
of the service to be performed, the servant, having fulfilled 
his part of the contract, may maintain an action against the 
master, or, in case of his death, against his personal repie- 
sentative, for a breach of the contract on the part of the 
master. 

The form of action will depend upon the nature of the 
contract ; if the contract be by deed, an action of debt or 
covenant must be br 9 ught (1); if by parol, (/. e. in writing, 
but not a specialty or verbal,) an action of debt or assumpsit. 


(l) If a feme covert, without any authority from her husband, 
contract with a servant by deed, the servant having performed the 
service stipulated) may maintain an action of assumpsit. White v. 
Cuyler, 6 T. R. 1 76. 



103i Mastkr and servant. 

If a servant be hired in a general way*, he is condider^(i 
lo be hired with reference to the general understanding upon 
the subject, viz. that he shall be entitled to his wages for the 
time he shall Serve, though he do not continue in the service 
during the whole year (2) ; and if he die before the end of 
the yeai*, tiis personal representatives will be entitled to a 
];)roportionnble part of the \Vages due to him at the time of his 
death; 

A master may discharge his servant at a ihoment’s warning 
for misconduct®, e. g. for beii^ absent when wanted, sleeping 
from home at night without his master’s leave, &c. and in such 
case the servant will only be entitled to such wages as are due 
at the time of his discharge (3). . . 

A servant who comes over from the West Indies®, where 
ho has been a slave, and who continues in the service of his 
master, in England, without any agreement for wages, is not 
entitled to any wages, unless there has been an express pfo** 
tnise on the part of the niasten 


tl. 0/ the LfiabiliUf of MaslerS in respect of Contracts 
made by their Servants. 

A contract made by a servant acting under the express* 
authority of the master is binding on the master. 

And the same rule holds, where the servant acts under an 
implied authority. 

The defendant®, who was a dealer in iron, sent a waterman 
to the plaintiff for iron on trust, and paid for it afterwards. 
He sent the same waterman a second time, with ready money, 
who received the goods, but did not pay for them. Pratt, 

a A<lihitlerli;i Cutter V. Powell, GT.R. c Alfrerl v. M. of Fitzjamcs, 3 Esp. 

320 . N. P. C. 3. 

b Robiol^on v. Ilindtnan, B. R. Lon» d F. N. B. 130.0. 
don Sittincs after M. T. 4i G. 3 . e flatard v. Treuclwel), Str. 505. 
Kenyon, C J., 3 Esp. N. P. C. 235. 


(2) See the case of Worth v. Viner, in Vin. Abr. vol. $. p. 8. titi 
Apportionment. 

(3) But if the servant has not been guilty of misconduct, add the 
ytnaster discharges him without warning, the servant in that ^ase will 
be entitled to a month’s wages beyond the wages due for the* perilcid 

f actual Sfcrvice.^ Adtnittecl per Kenyon, C. Ji, S. C. 
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t. J., ruled, that the sending the waterman on trust the first 
time, and the defendant paying for the goods, was giving’ the 
waterman a credit so as to make the defendant liable upon the 
second contract. 

In an action by a publican^ for beer sold, it append that 
the defendant hacl dealt with the plaintiff on credit, and paid 
him several sums fof beer; at length the defendant gave 
notice to plaintiff’s servant, who brought the beer, that he 
would pay for the beer as it came in. The defence to the 
present action was, that the defendant had paid the servant. 
Lord Eldon, C. J-, thought that the defendant was liable; 
for, as the change in the usual mode of dealing had been sug- 
gested by the defendant himself, and as he had personal deal- 
ings with the master, in a particular mode, notice to the ser- 
v'ant albne of a change in that mode would not be sulficient; 
the defendant must shew that the ihaslcr himself had notice 
of it, or lie could have no defence to the action. 

In an action on a farrier’s bill*, it appeared, that tlic de- 
fendant, by an agreement with his groom, allowed him five 
guineas a year, for Vvhich he was to keep the horses properly 
shod, and furnish them with proper medicines when neces- 
sary. Lord Kenj^n said, jthat it was no defence to the action, 
unless the plaintiff knew* of this agreement, and expressly 
trusted tile groom. That if the sefvant buys things wliich 
come to his master’s use, the master sliould take care to see 
them paid for ; for a tradesman has nothing to do with any 
private agreement between the master and servant. 

But where an express authority is not given by the master, 
and from the nature of the case an authority cannot be implied, 
the master is not liable. 

Hence, where the chaise of the master had been broken by 
the negligence of his seryant^ and the servant desired a 
coachmaker, who had never been employed by the master^ to 
repair it, which was accordingly done, and the master refusing 
to pay the amount of the bill sent in by the coachmalajr, lie 
insisted on retaining the chaiscL^as a lien; Lord Ellenborougli, 
C. J., was of opinion, that the coachmaker was not entitled 
so to retain it; for whatever claim of that sort he might liave, 
he must derive it from legitimate authority; that unless the 
master had been in the habit of employing the tradesman in 


f Gratland V. Freenaan, 3 E»p. N; h Hiscox v. Greenwood, 4 Esp. N. P. 

C. 85. C. 174. 

If Precious vJ Abel, j Esp. N, P. 'C. 

350. 
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the way of his trade, it should not be in the power of the ser- 
vant to bind him to contracts of which the master had not 
any knowledge, and to whicli he had not given any assent. 
It was the duty of the tradesman, when he was employed, 
to ham inquired of the principal, whether the order was 
given l^.'his authority ; but having neglected to do so, the 
master wks not liable to the demand, and the detainer of the 
chaise was unlawful. 

When the master is in the habit of paying ready money for 
articles furnished in certain quantities to his family*, if the 
tradesman delivers other goods of the same sort to the servant, 
upon credit, without informing the master of it, and the latter 
goods do not come to the master’s use, the master is not 
liable. 

A master contracted with a tradesman to serve him with 
articles for ready money ^ and the master gave his servant 
money to pay for the articles, which was done accordingly ; 
after some time, the master turned away this servant and 
took another, to whom he gave money as before ; the second 
servant did not pay the tradesman, and afterwards ran away : 
an action having been brought by the tradesman against the 
master, it was holder, that the mgister was not liable to pay 
the money again (4). 

A journeyman to a baker was, holden a good witness to 
prove the delivery of bread to the defendant*, without a 
release, in a case where there was not any evidence of an 
usage for the journeyman to receive the money for the 
bread delivered. 

A clerk who receives money for his master is a good wit- 
ness to prove that he has paid it over to his master, ex neces-- 
sUate rei, without a release™. 

5 Pearce v. Roger;;, 3 Esp. N. P. C. 1 Adama v. Davis, 3 Esp. N. P.C. 4S. 

214. See also* ! Show. gs. Eldon, C. J. 

k Stubbing v. Heintz, Peake's N. P. C. m Matthews v. Haydon, 2 Esp. P.C. 

47. 509. 


(4) It was said by Lord Kenyon in this case, that if the master 
employs the servant to buy things on credit, he will ,be liable to 
whatever extent the servant shall (dedge his credit. 
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HI. Of the Liability of the Master in respect of a 
tortious Act done by his Servant. 

An action on the case will lie against a master for an injury 
done through the negligence or unskilfulness of the servant 
acting in his master’s employ. 

As where the servants of a carman ran over a boy in the 
streets", and maimed him by negligence, an action was 
brought against the master, and the plaintiff recovered. 

So where the servant of A.% with his cart ran against the 
cart of B., which contained a pipe of wine, whereby the wine 
was spilled ; an action was brought against A., the master, 
and holden to be maintainable. 

An action on the case is the proper remedy for an injury 
of this kind, and not an action of trespass^. 

In these cases, if the declaration state that the defendant 
(the master), negligently drove his cartel, &c. it will be sup- 
ported by evidence that the defendant’s servant drove the 
cart. 

The servant may be examined by the defendant (the master) 
as a witness, having been released by his master^ but not 
otherwise* ; because the verdict in this action may be given 
in evidence by the master, in an action brought by him 
against the servant, as to the quantum of damages. 

In like mam .or, the servant of the plaintiff may be exa- 
mined by the plaintiff’, having first been released by the 
plaintiff*. 

To an action on the case against several partners", for 
negligence in their servant, whereby the plaintiff”s goods were 
lost, it cannot be pleaded in abatement that there are other 
partners not named. 

Having stated the cases in which the law considers the 
master as responsible for the injurious act of his servant^, it 
may be proper to observe, that where the servant commits a 
wilful trespass, without the direction or assent of the master, 
an action of trespass will not lie against the master;' in such 

11 1 f.d. Rayin. 739 . ex rcl. M’ri Place, s Green v. the New RWer Com. 4 T. 
« I<1. R. 589. 

p IVInrIey v. Gaisfoni, 2 H. Bh 443. t Miller v. Falconer, 1 Camp. N. P.C. 

Bnicker v. Fromoiit, 6 T. R. 659 . 251. 

f Jervis V. Hayes, 2 Str. ) 083. per Lee, ti Mitchell v. Tarbatt and others, 

C. J. 5 T. K. 649 . See 2 Bos. & Pul. 

N. R. 365. 
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Qase the servant only is liable. As, where a servant of tli^ 
defendant wilfully drove the defendant’s chariot against the 
plaintitFs chaise* ; an action of trespass having been brought 
against the defendant, it appeared in evidence, that the de- 
fendant was neither present at the time when the injury was 
Committed, nor had he in any manner directed or assented to 
the act of hi§ servant; it was iiolden, that the action could 
not be maintained. 

So where one of a ship’s crew wilfully injured another ship, 
without any direction from or privity of the master, it was 
holden, that trespass could not be maintained against the 
master, although he was on board at the time^ 

If a master command his servant to do an illegal act*, the 
servant, as well as the master, will be liable to the party in- 
jured ; for the servant cannot plead the command of the 
master in bar of a trespass. 

An action on the case was brought against a master and 
his servant*, for breaking a pair of horses in Lincoln’s Inn 
Fields, where, being unmanageable, they ran against and hurt 
the plaintiff’; it appeared th^t the master was absent; but it 
was holden, on motion in arrest of judgment, that the action 
would lie ; for it should be intended that the master sent the 
servant to train the horees there. 

In an action on the case** against the defendant for 
causing a quantity of lime to be placed on the high road, by 
means of which the plaintiff and his wife were overturned 
and much hurt, and the chaise in which they then were was 
considerably damaged ; it appeared that the defendant having 
purchased a house by the road side, (but which he had never 
occupied,) contracted with a surveyor to put it in repair for 
a stipulated sum ; a carpenter having a contract under the 
surveyor to do the whole business,* employed a bricklayer 
under him, and he again contracted for a quantity of lime 
with a lime-burner, by whose servant the lime in question 
was laid in the road* In support of the action, it was con- 
tended, that the act, which caused the injury complained of, 
was an act done for the benefit of the defendant, and in con- 
sequence of his having authorized others to work for him ; 
and although the person by whose neglect the accident hap- 
pened was the immediate servant of another, yet for the bene- 

X M'ManitB v. Crickett, i East, 106. b Bush v. Steinman, 1 Bos. & Pul. 404. 
y Bowcher V. Noidstrom, iTaunt.sOS. ' See -Matthews v. West Mid. Water 

See Nicholson v. Mounsey, infr. p. Works Company, a Camp. N, P. C. 

1037. 403 . and Harris v. Baker, 4 M. & S. 

2 Sands v. Child, 3 Lev. .352. 27* » 

a Michael v. Alcstree and anotlieri 2 ^ 

' Lev. 172. See ante^p. 421. 
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fit of the public, he must be considered as the servant 
of the defendant. If the defendant was not- liable, the 
plaintiff might be obliged to sue all the parties who had 
subcontracts before he could obtain redress. On the part 
of the defendant, it was urged, first, that the cause of action 
did not arise on the defendant’s premises, the complaint 
being, that a quantity of lime, which should liavc been 
placed there, was actually laid on the high road : that being 
the case, there was no autliority to shew that the defendant 
was liable, merely because the act from which the injuiy 
arose was done for his benefit If that general proposition 
w ere true, it might be contended, that the defendant must 
have answered for any accident which might have happened 
during the preparation of the lime in the liinc-burner’s yard. 
Secondly, that the liability of the principal to answ^er for 
his agents, is founded in the superintendence and control 
which lie is supposed to have over tliem. 1 Bl. Coin. 431. 
In the civil law, that liability was confined to the person 
standing in the relation of paler^fmnilias to the person doing 
the injury. Inst, lib 4. tit. 5. § 1. Dig., lib. 9. tit. 3. And 
though in our law it has been extended to cases where the 
agent is not a mere domestic, yet the principle continues the 
same. Now clearly it was not in the power of this defendant 
to control the agent by whom the injury to this plaintiff 
w^as effected. He was not employed by the defendant, but 
by the lime-burner; nor was it in the defendant’s power 
to prevent him, or any one of the intermediate suli-coii- 
trading parlies, from executing tlie respective parts of that 
business which each had undertaken to jicrform, 'Ihc court, 
however, were of opinion, that the action would lie; and 
that it was competent to the plaintiff to bring his action 
either against the person from whom the authority flowed, 
or against the person by \vhom the injury was actually 
committed. 

The captain of a king’s ship of war was holden not to be 
responsible for the damage done to another vessel, tlirougU 
the negligence of his lieutenant®, who was upon tieck, and 
had the actual direction and management of the steering and 
navigating of the ship at the time, and when the captain was 
not upon deck, nor was called upon by his duty to be there* 


« Nicholson v. Monusey, is East, 3 : 14 . 
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IV. Of Actions brought by Masters for enticing away 
Apprentices and Servants^ and for Injuries done 
to their Servants; and herein of the Action for 
Seduction — Witness — Damages. 

An action on the case may ije maintained by a master 
against any person who entices away his apprentice or ser- 
vant from his service**, or wlio continues to employ such ser- 
vant after notice, though the defendant did not procure the 
servant to leave his master, or know when he employed him, 
that he was the servant of another*. But the master may, if 
he chooses, wave his action for the tort^; and bring an action 
of indebitatus assumpsit for work and labour done by liis ap- 
prentice, against the person who tortiously employed him. 
So the captain of a ship of war detaining an apprentice who 
had been impressed, after verbal notice by such apprentice 
of his condition, is liable in an action by the master for wages 
for the service of the apprenticed 

It is not material whether the apprentice be legally ap- 
prentice or not ; it is suilicicnt if ho be so de factoK 

It has been holden*, that a master cannot maintain an a('- 
tion for seducing his servant, after the servant has paid him 
the penalty stipulated by his articles for leaving him. Neither 
can an action be maintained for harbouring an apprentice as 
such, if the master to whom he was bound was then not an 
housekeeper, and of the age of twenty-four years’^. 

A master may maintain an action for an injury done to his 
servant, as false imprisonment, battery, &c. which deprives 
the master of his service. The form of action is an action 
of trespass, usually termed an action per xjuod servitium 
amisitj the gist of the action being the loss of service; and 
hence the servant may be a witness*, for he is not interested 
as to this point. 

t 

d Adm. perrur. inQ.v. Danie 1 , 6 Moci. wtekr, C.J. in U. v. St. Nicholas, 

IBS. 1 Burr. S 0.94,95 

c niake V. Lttiiyon, GT. R. i Bird v. Randall, 3 Burr. 1345 . 1 B), 

f IJglitly V. Ciouston, 1 Taunton's R. 3*^7. 

Rep. 113. See also Foster v. Steuart, k Gyo v. Fcltou, 4 Taunt. 976. 

3 Maiile and Selwyn, 191 S. P. 1 Jewell ▼. Harding, T. 10 G. 1. Gilli. 

g Eadfs V. Vandeput, iVl. 25 G. 3. B. R. £vid. 94. ed. 17G1. 1 Str. S95. S. 

5 East, 39. n.< by the name of Duel v.. Harding, 

b Barbrr v. Dennis, Salk. 69. 6 Mod. Lewis V. Tup, 2 Str. 944, jk?. 

G9. 8. C. recognized by Lord Hard- 
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Of the Action for Seduction, 

Tills form of action is frequently adopted by a parent for 
the purpose of obtaining a compensation in tlainages for de- 
bauching his daughter (6), and getting her with child, and 
the expenses attending the lying-in (0). As to the nature of 
the action, it has been solemnly decided"*, contrary to tiie 
opinion expressed by Duller, J., ante n. (5), that this is an 
action of trespass, and not trespass on tlie case ; and conse- 
quently that a count for breaking and entering the plaintiff' ’s 
clwelling-house,and debauching his daughter, whereby he lost 
her service, may be joined with a count omitting the trespass 
to the dwelling-house, and merely stating that the defendant, 
wdth force and arms, debauched the plaintift'*s daughter, per 
quod servitium amisU, It has been holden, that this action 
may be maintained, although the daughter was of age at the 
time of the seduction". But as the action is founded on the 
loss of service, that must be alleged in the declaration" (7) ; 
and it must be proved that the relation of master and servant 
(which in these cases the law implies from very slight circum- 
stances) subsisted at the time when the injury was com- 
mittedP, and the circumstance of the daughter having been 
under age at that time, will not dispense with the necessity 


m Woodward v. Walton, 2 N. R. 476. 
recognized in Ditcliam ▼. Bond, 
2 IVlaule and Selwyiiy 436 - 
Rennet V. Allcott^2 T. R, 166. 
o Saterthwaitc v. Dewburst, B. R. E. 


25 G. 3. cited in 5 East, 47. n. and 
MSS. 

p Postlethwaite v. Parkes, 3 Burr. 
1 873. recognized by Bullcr, J. in 
2 T. R. 166. 


( 5 ) If the injury of seduction is accompanied with an illegal 
entry of the house of the parent, he has his election either to biing 
trespass for the breaking and entering, and lay the debaucliiiig of 
tile daughter, and loss of her service, as consequential damages, or 
he may bring an action on the case for debaucliing his daughter, 
per quod servitium amisit 

(b) A master^ not standing in the relation of a parent, 
maintain this action for debauching his servant. Fores v. VVilson, 
Peake’s N. P. C. 55. In like manner it may be maintained, for 
the seduction of an adopb^d child. Irwin v. Dearnian* 1 1 East, 23, 

(7) Although the daughter cannot have an action, yet the fa- 
ther may, not for assaulting his daughter, and getting lier with 
child, because this is a wrong particularly done to Iier, yet for the 
loss of her service caused btj t hi Per Roll. C. J, Norton v. 
%lason, Sty. 398. 

* Per Bulier, J. 9 T. R. 1G7, l6s. and Bolt, C. J. Lord Raym. 1032 . 
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of this proofs. It is not necessary. However, to prove a cow- 
tract for service, if the daughter was in fact a servant, nor that 
she slept in the house'. But evidence must be given of acts 
of service; the slightest, however, will be suffident, as milk- 
ing cows* and the like. 

The daughter or servant is a conipetent witness 
to prove the case. 

Plaintiff brought trespass against the defendant for break- 
ing and cnlering his house*, and debauching his daughter, by 
which he lost Tier service for a long 'space of time. Upon 
the trial it appeared, that the defendant was adntitted in the 
way of courtship; to visit the young woman ; that proposals 
had been ms^e on both sides ; that one night she went to bed, 
and left her chathber window open, and the defendant, by 
setting a ladder to her window, got into her chamber, and 
having lain with her, she became pregnant, and afterwards 
had a child, whereby the father was put to a great expense. 
These facts the judge at Nisi Prius admitted the' daughter to 
prove, upon which the jury gave 150/. damages. A motion 
fora new trial was made on the following grounds; let, Be- 
cause the verdict was against evidence, there being no prbof 
of any trespass committed in breaking the house, but on the 
contniiy, that the window having been left open by the plain- 
tiff’s daughter, the defendant entergd by virtue of a licence 
froni her, and so cofiild not be a trespiisser. Norton v, Jaspn, 
Styl. 398. Hunt v. Wotton, T. Raym. 200. 2dly, That the 
daughter, who was particeps criminis^ anrj swearing for her 
father, and in consequence of that, swearing for herself, was 
not a competent witness. 3dly, That the damage^ were ex- 
cessive, no loss of service having been provedi and the jury 
mistaken in their assessment of the damages, the girl having 
since the trial brought another action for breach of the 
promise gf marriage. ISed per curiam, as to the first ground, 
the defendant’s entry into the house Vvuthout, the privity of 
the father or mother, is plainly a trespass ; as tb the 2d, the 
daughter was a competent witness, and no' more interested in 
the question than servants in actions brought by their masters 
for beating them, per quad thefir masters lost their service, in 
which cases the servants are constantly admitted. 3dly, The 
damages in this case are far from being .e:i;cessive ; the de- 
fendant being admitted in an honourable 'way, made a very 
ungenerous use of the.^qguaintance with the daughter, which 
is a great &ggmvation of his offence, and it is hardly possible 
to estimate the damage of a father under such circpnistauccs; 

q Dean v. Peal, 5 East, 4.1. t Ctfck v. Wcwtkam, B. R. M..I0G. % 

r Maiiu V. Barrett, N. 1 ». C, 6 Esp. MSS. S. C. shortly reuorted )U SfV, 

H Per Uulkr, J. in Bennett T. AllvPtt, 

|(> 9 , 
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and as to loss of sorvice not haying been proved, that was 
quite itnmaterial, the rule being, that where the loss of ser- 
vice is the gist of the action, there it must be proved; as in 
ti-espass by a roaster for beatingjiis servant; but wlicre laid 
only in aggravation of damages, loss of service need not 
proved : and here the action is founded pq the trespass in 
breaking the hotiK, and-, the loss cff servipe is only conse- 
quential to it. As to the new action that has been brought, 
we cannot take any nPtice of it, , ^ 

Witnesses cannot be examined, pn the part of the plaintiff, 
as to the daughter’s genend character for chastity, except in 
answer to evidence adduce^l by the defendant of gtencm/ hml 
rl'nracter'f. , A specific breach of chastitv alleged on the prt 
of the defendant will not afford ground for such examina- 
tion *. Npr does the m^e cross-examination of the daughter 
to shew that she had been guilty of improper conduct, entitle 
the plaintiff to call other witnesses to her character’', 'i'he 
daughter is not bound to answer in cross-examination, 
whether she had not previously been criminal with other 
men*. Neither can evidence be admitted that the defendant 
accomplished the spduptioq by means of a promise of raar- 
riagf*. 


I Of the Damages. . 

Liberal damages are usually given iir' an action fi>r seduc- 
tion, and the courts are disinclined to grant new trials merely 
on the ground of excess in fhat respect'’. 

From a laudable desire,. as I conceive, ip suppress the vice 
of seduction, against which our criinina) code has not pro- 
vided any puni^n^t, inany.pminent judges hav.e thougiit it 
proper tp direct ju'fie^ in ascertaining tlje amquiit of tlie da- 
mages in this «ctiorf, to havi? regard not merely to the injury 
sustained by the loss of service, a proper compensation for 
which might attjpunt to a few pounds pijly, but also to the 
wounded feelings’ Pf the parent qr party standing in loco pa- 
rentis. ^ ' 

In Southernwood 1^. Ramsden, Middx. Sittings after II. L 
19 th Feb. 1805, wlqph was an ac^a by a custom-house of- 
ficer against a cow-keeper, for the seduction of the plaintitt 's 


u BaiiificlJV. QIasscy, l P* C. 

460. 

X s c. 

\ UtnUl V. NoiTis, 3 Camp. N. P- C. 


z DmW y. Nori-is, 3 Cam • N. P. C 

rii 9 . 
a Ih. 

b Tullidgc'v. Wade, 3 Wils. 18 F.<b 
itioiisOn V. Macbrll, s T. R. 4. Dni- 
nettT, AUcott, a 'I' K- i 60 ’* 
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daughter per quod scnitium amisit, Lord Ellenboroiigli, C. J. 
in explaining the nature of this action, said, that it was laid 
as a trespass, and was founded on tlie injury done to the 
father by the loss of the service of the child •, this was ne- 
cessary to let in the case, but when this was established, 
farther damages might be conceded for the loss which the 
father sustained bi/ being deprired bf the society and comfort 
of his child^ and by the dishonour which he receives. The 
juiy gave 300/. damages. Lord Eldon, C. J. had expressed 
a similar opinion at Bristol Summer Assizes, 1800, in the case 
of Chambers vV Irwin, where the action was brought by an 
aunt, for thejseduction of her niece, against the defendant, a 
lieutenant in the navy. Thexchief justice told the jurj% that 
in calculating the quantum of damages, they were not to 
look merely to the loss of seiwice, which might amount only 
to a few pounds, but also to the tvounded feelings of the 
party. The jury gave 200/. damages. 

From the amount of the damages in the preceding cases, 
it will be observed, thfit due respect was paid by the jury to 
the direction of the judge. It may be remarked, that al- 
thdngli this practice of giving damages for the wounded feel^ 
ings of the party can scarcely be reconciltd with the strict 
rule of law, which entitles a person to recover only secundum 
allegata ^ probata ; yet, when the nature of the vice of so 
duction, and the pernicious consequences wliich result from 
it are duly considered, few persons (however anxious tliey 
^ may be that the boundaries between civil injuries, and cn- 
•minal otiences should 6e preserved as distinct as possible) 
will regret that such a practice has been adopted. 

Since* the publication of the preceding remarks, an appli- 
cation was made to the court of B. R, to set aside an inqui- 
sition on the ground of excessive damages®, where the plain- 
tiff had declared against the defendant for the seduction of 
his adopted daughter and servant, and the jury had given 
100/. damages, although it appeared that the only pecuniary 
damage which the party had sustained, was the being obliged 
to hire another s^^rvaiit for five weeks during the lying-in. 
The plaintiff had Wn a ‘ serjeant in a regiment of the line, 
ancl the servant was the daughter of a deceased comrade, 
whom the plaintiff had adopted and maintained. It was 
urged, that she could only be considered as a servant; and a 
case was cited as having been tried before Chambre, J. at 
Worcester, where, upon an action brought by a father for the 
seduction of his natural daughter, that learned judge told the 


c Irwin v. Dearman, B. R. £. 49 G, 3. MS. and \ 1 East, aa. 
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jury they must consider her merely in the cbaractor of a ser- 
vant, and award the plaintiff a compensation for the loss of 
service only. The court, liQwever, in the present instance, 
refused the application. Lord Ellenborougli, f!. .1. observiny,, 
that the courts had uniformly expressed tljeir reluctance to 
disturb the verdict in this action, • merely on the ground of 
excessive damages, and referred to Edmonson v. MachelJ, 
"2 T. R. 4.-T-that it was a case sui fic/ieris, where, in esti- 
mating the damages, the parental feelings, and the feelings of 
those who stood in loro parenOs^ had always been taken into 
co))sidenUion ; and although it was difficult to conceive upon 
what legal priiu^ipU s the damages could be extended ultra 
tlie injury aiijjing from the loss of service, yet the practice 
was now inveterate, and could not be shaken. He added**, 
that the action liaving been considered in EJmonson v. JMa- 
chell to extend to an aunt, as one standing in loco parentis^ he 
thought that tiic present plaintiff, who had adoptetl and bred 
up tile daugiit<‘r of a friend and comrade from Iut infanev, 
seemed to be e<iually entitled to maintain the action on ac- 
< ount of th(^ loss of service to him, aggravated by the injm> 
done' to the objeci on whom hl^ had thus placed his Jiffectloii, 

fl 1 1 East, 24, a 
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CHAP. XXX; 


NUSANCE.. 

T. In tehal Cases an Adtion for a N usance may he 
maintained. 

II. By whom and against whom an Action for a Nu- 
sance may be maintained. 

III. Bvidence, &c. 


/. In what Cases an Action for a Nasance may he 
maintained. 

Ax action on the case lies for a nusance to the habitation 
or laud of another; as, if A. builil an house so as to hang 
over the land of B., whereby the rain falls upon B.’s land, 
and injures it, B. may maintain an action against A. for this 
nusance*. So if the owner of the adjaqent land erects a 
building so near the bouse of the plaintih' as to prevent the air 
and light from entering and coming through the plaintiff’s 
windows, an action will lie. 

Formerly it was holden, that a party could not maintain 
an action for a nusance of this kind, unless he had gained a 
right in the lights by prescription'’ (1), and in conformity 

a Peiirurldork's case, 5 .Rep. 100. b. b Bourry v. Pope, l Leon. 168. Cro 
1 R0I. Abr. 107. pb IS. 2 Rol. Abr.^ Lliz. 1 JQ. S. C. 

140 . pi. 11 . 


(1) fiut if the owner of land had built a house on part of the 
land, and afterwards sold the house to one person, and the adjacent 
land to another, the vendee of the house might maintain an action 
against the vendee of the land for obstructing his lights, althoiiglf 
the house was not an ancient House, because the law wou)d not 
mi the vendor^ and by consequence no person claiining under hiin* 
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with this rule, it was usual to state in the declaration that 
the house was an ancient house, wherein were ancient win- 
dows, through which the light had entered, and had been 
used to enter, from time immemorial® (2). But the modern 
doctrine (which was first laid down by Wihnot, J.**, and has 
been acted upon ever since) is, that upon evidence of an 
adverse enjoyment of lights for twenty years or upwards, 
unexplained, a Jury may be directed .to presume a right by 
grant or otherwise. But if the period of enjoyment falls 
short of twenty years, then other circumstances than the 
mere length of time must be brought in aid, in order to 
raise the presumption of the plaintiirs right (3). Upon 
this principle of presuming a fight by grant', &c. from length 

c Sec Co. Ent. tit. Action sur leCafie, Upton, B. R. M. 2(5 G. 3 . These 
pi. 17. cases are reported in 2 Wins. Saiind. 

4 \ Lewis V. Price, Worcester Sum. Ass. 175. a. See also Hubert r. Grores, 

1761, cornm Wilmot, J. Doutjalv. s- 1 Esp. N. P. C. 148 . 

Wilson, C. B. T. 9 G. 3. Darwin v. 


,to derogate from his own grant. Palmer v. Fletcher, 1 Lev, 122. 
Ill cases of this kind, it is obvious, that, as the plaintiff could not 
aver and prove that the house was an ancient house, such allegation 
aiid proof must have been deemed unnecessary. See Cox v. 
Mathews, I Ventr. 237. 

(2) Against this prescription a contrary prescription lo obstruct 
the lights Could not be alleged, 9 Rep. 85. b. But by the cus- 
tom of London, every citizen, upon an ancient foundation, may 
build a house as high as he pleases. Anom Comyns* R. 273. 

(3) The same rule holds in respect to other easements. An ad- 
verse enjoyment of a right of way for twenty years unexplained, is 
evidence sufficient for the jury to found a presumption that it was 
a legal enjoyment. Campbell v, Wilson, 3 East, 294. In an ac- 
tion upon the case for obstructing a way which the plaintifi 
claimed over defendant’s close, it appeared, that there had been an 
absolute extbigUishmeut of the right of way some years ago, by 
unity of possessions but the way having been used for thirty years 
preceding the action, Yates, J. directed the jury to presume a grant 
from the defendant. Reymer v. Summers, Bull. N. P, 74. cited 
in 3 T.R. 157. 

Independently of any particular enjoyment which another has 
been accuatoined to have*, every person is entitled to the benefit 
of a fiow of water in his own land, without diminution or alteration ; 
but ail adverse right may exist founded on the occupation of ano- 
ther# wid nUhough the stream, be either diminished in quantity, or 

♦ Pep Lord EUertborough, C. J. in Beelcy v. Shaw, 6 East, 214 . See alw 

fialatOB V. Bensted,^^ Ginop. rt. P. C. 4 Ga. 
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of possession, it has been usual to insert irt the declaration a 
count, with a general description of the house and windows, 
not stating them to be ancient (4)* 

Total privation of light is not necessary to sustain the 
action. If the plaintiff trail prove, that by reason of the ob- 
struction he trannot enjoy the light in so free and ample a 
manner as he did before, it will be sufficient®. If an 'an- 
cient window be enlarged, -the owner of the adjoining lan<l 
cannot lawfully obstruct the passage of light to any part of 
the space occupiecT by the ancient window, although a 
greater portion of light be admitted through the unobstructed 
part of the enlarged-window, than was anciently enjoyed^ 

It w ould be an endless task to enumerate all the instances 
of nusance, for which an action may be inaintained. It 
may be siliflicicnt to observe, that the erection of any thing 
offensive so near the house of another, as to render it useless 
and unfit for habitation, e. g. the erection of a swine-stye 


c Cotterell V. Griffiths, 4 Esp. N. P.C. f Chandler v. Thompson, 3 Camp. 
69 * N. P. ('. 80. per Lc Blanc, J. 

Aldred'a case, 9 Kep. 59.a. 


even corrupted in quality, as by means of tile exercise of certain 
trades, yet if the occupation of the party so taking or using it hath 
existed for so long a time as may raise the presumption of a grant, 
the other party, whose land is below, must take the stream subject 
to such adverse right. Twenty years exclusive enjoyment of the water, 
in any particular manner, affords a conclusive presumption of right 
in the party so enjoying it, derived from grant Ur act of* Parliament. 
But less than twenty years’ eiijoyment may or may not afibrd such 
.a presumption, accordingly as it is intended with circumstances to 
support or rebut the right. So the presumption of a right hy pre- 
scription to a pew, founded on long enjoyment, inay be rebutted by 
shewing the time when the pew was originally built. Griffith v. 
Matthews, 5 T. R. 296 . N. “ A seat in a church may be an- 
nexed to a house, either by a faculty or prescription ; and from 
long uninterrut>ted usage a faculty may be presumed.” Per 
Buller, J., S. C. 

(4) Formerly, indeed, the omission of the word ancient was cured 
by verdict, in cases where it was alleged in the declaration, (jttod 
lumen inferri consuevit^ because from those words the court would 
intend, that a prescription bad been given in evideiice. llosewell v* 
Prior, Ld. Rayrn. 392. Salk. 459* 4b'0. Carth. 454. So quod 
de jure viam habuii was holden good after verdict, witliout other 
words of prescription. St. John v. Moody, 2 l^ev. 148. 
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lime kiln**, privy^ smith’s forge^ tobacco mill*, or the like, 
is actiorial3le. The principle on which the rule of law pror 
ceeds is, sic utere tuo, nt non loRdas alienum^^ “ enjoy your 
own property in such a manner, as not to injure that of aii- 
Dt^r person.” It must not, however, be inferred, from the 
preceding remarks, that an action can be maintained for a 
tiling done merely to the invomenience of another. 

The building a wall which merely ijatercepts the prospect 
of another, without obstructing the light, is not actionable". 

So the opening a window, whjereby the privacy of a neigh- 
bour is disturbed, is not a<!:tiohable®. The only remedy in 
this case is to build on the adjoining land, opposite to the of- 
fensive window. 

In an action on the case against defendant, for keeping 
dogs so near plaintiff’ ’s dwelling-house^ that he was. dis- 
turbed in the enjoyment thereof, it appeared in evidence, 
that flefendant kept six or se>/en pointers so near plaintilf’s 
dwelling-house, that his family were prevented from sleep- 
ing during the night, and were verv much disturbed in the 
day-time. There was not any evidence given on tlic part 
of the defendant, notwithstanding which the jury found a 
verdict for defendant. On a motion for a new trial, Lord 
Kenyon, C. J. said, “ I know it is very disagreeable to have 
such neighbours, but we cannot grant a new trial. Cases 
certainly of this n^iture have been made the subject of in- 
vestigation in courts of justice: I remember a case in 
Pecre Williams^, ‘ where the plaintiff’s house being so 
near the church, t;hat the five o’clock morning bell dis- 
turbed her, the plaintiff’ caihc to an agreement with the 
churchwardens, that slie should erect a cupola and a clock, 
and in consideration thereof the five o’clock bell should not 
be rung. This was considered » as a good agreement, and 
the chancellor decreed an injunction to stay tlie ringing the 
bell.* If the defendant continues the nusance, and you 
think it advisable, you may bring a new action.” Rule 
refused. 

A n action cannot be maintained for a reasonable use of a 
person’s right, although it may be to the annoyance of an- 

Ii Per Wray, C. J., S. C. n PerW’ray, C.J- 9 Rep 5 S. I>. Knowles 

i Jones v. Powel,'Hiitt. 136 . .v. Riebardson, 1 Mod. 65. 

k Bradley V. Lutw. 09. Q Per Eyre, C. J. cx relatione Le 

1 Styan V. Pfutebinson, London Sit- Blanc, J. 3 Camp. N. P. C. 82 - 
tings, after M. T. 40 G. a. B. R. p Street, clerk, v. Tugwcll, B. R.M.T. 
.Kenyon, C. J. MSS. 4i G. 3. MSS. 

m 9 Rep* 59. ‘ ^ Martin v. Nutkin, 2 P. Wms. e 68 . 
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other? as If a butcher, brewer, &c. use his trade, iu a conre- 
iiient placed 

For a nusance in a public highway, enaction cannot 
maintained, unless there be s[)ecial dainagb* ; "and mere ob- 
jstruction of the plaintiff’s busiiiesfe*, or delaying hihi a little 
while in a journey ^ is not such special damage aa will sustain 
an action; for the damage ought to be direct*, arid hot con- 
sequential; e, g, the loss of a horse, df some corporal hurt, 
as falling into" a trench, Ac. (5) : and the party must have 
used common and ordinary caution 5^; If the immediate and 
proximate cause of damage be the unskilfulness of the plain- 
jtiff, he cannot recover. As where it appeared^ that some 
bricklayers employed by. the defendant had laid several bar- 
rows full of lime rubbfeh before the defendant’s door; the 
})laintift‘ was passing in a single horse chaise; the Wind raised 
a whirlwind of thV; lime rubbish, and that frightehed the horse, 
which usually was very quiet; he started on one side, and 
would have r\iii against a waggon which was meeting them, 
but the plaintiff hastily pulled him round, and the horse 
then ran ovei* a lime heap lying before another man’s door ; 
by the shock the shaft was broken; and the horse being 
still more alarmed by it, ran away, and overset the chaise, 
and the plaintiff was thrown out and hurt. It was holden, 
that as the immediate and proximate cause of the injury was 
the uiiskilfuliiessof the driver^ the actioq could not be main- 
tained. 

Whether the cfamage 'stated be sufficient to maintain the ac- 
tion, IS frequently the subject of controversy ((5). 

.The plaintiff declared*, that he was entitled to certain 
tithes, and that his direct way to carry them to his barn was 
through a f'ertain highway ; that the defendant had stopped 

r Com. T)ig: action upon the case fur n Per Cur. Carth. 191. 

nusaure (C.) x PcrCur.mPaiiiev.Parlrich, Carth, 

a 1 lust. SU. a. 191. 

t Hubert Gvovi-s, 1 Esp. N. P. C. y Butterfield v. Forrester, 1 1 East, 60. 

14S. cit»‘d iu Miles, H. R. z Flower v. Adam, 3 'I'aunt. 3]4. 

K.T, 55 Cj,. 3 . 4 Maule &Selwyn,i03. a Hart v. Bassett^, T. Joues, l5t). 


(.5) The grantee of an occupation way may maintain an action 
again.^t the ner of the land over which the way leads for ob- 
striK tiiig it, without proving special damage, although it appear 
tnat such way has ijeen used by the pubnc for twelve years and 
upwards. Alien v. Ormond, 8 East, 4. 

(C) tJee an tw»eful note on this subject hy Durnford^ Willes, 74; 
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lip Umj highway by a ditch and gate erected ex transverso 
via: ; and that by reason of such obstruction, he (the plain- 
tiff) was forced to carry his tithes by a longer and more dif^ 
ficult way; verdict for the plaintiff, and 6/. daihages. It 
Was moved in arrest of judgment, that this being laid in a 
common highway, the obstruction was a common nusance, 
and that tlierefore the action would not lie; £uld 1 Inst. b(L 
was cited; but it was resolved by the: cOurti that the action 
was maintainable; for they said^ that this role, ‘‘that the 
action will not lie for that which every one sutlers,” ought 
not to be taken too largely ; in this case the plaintiff' had 
sustained a particular damage; for the labour and pains 
which he was forced to take with liis cattle and servants, by 
reason of the obstruction, might be of more value than the 
loss of a horse, which had been holden to be sufficient da- 
mage to maintain such action. 

This case was recognized in Chichester v. Lethbridge, 
Willes, 7 '3. where the declaration was similar to the foregoing, 
with til is addition only, that defendant opposed the plain- 
tiff* in attempting to remove the uu sauce. 

^Vhere plaintiff declared that before, and at the time 
of committing the grievance, he was navigating his barges 
laden with goods, along a public navigable credc. and that 
defendant wrongfully moored a barge across, and kept the 
sameso moored, fro^ thence hitherto, and thereby obstructed 
the public navigable creek, and prevented the plaintiff 
from navigating his barges so laden, per quad plaintiff* was 
obliged to conVey his goods a great distance over land, and 
was put to trouble and expense in the carriage of his 
goods over land ; held^ that this w^as sufficient special da* 
mage, for wdiich ,an action upon the case would lie. 

Where there is direct special damage, an action oh the case 
lies for not repairing® .as well as for a nusance in a highwa}^ 
if an individual is liable to repair; but otherwise, wlierc the 
county or parish is to repair the highway 

If the proprietor of tithes permit them t6 continue upon 
the soil®, the laud-owner may maintain .an action, and recover 
damages against the tithe-owner, for liaving suffered the tithe 
to remain on the land more than a reasonable time after it 
was set out, to the detriment of the herbage (7). 

b Rose V. Miles, 4 Milvle & Sclwyn, ^ Riis.scll v. Men of Devon, 2 T. R. 

101 . 671 - 

r. 1 Inst. 56. al 11 ^ 4 ( 2 .) Hargrave’s cd; o Admitted, 8 T. R. 72 . 


(7) The land-owner may also distrain the tithes damage feasant. 
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But this action cannot be maintained, if the tithe has ndt 
been duly set out; e. g, if the. tithe of wheat has been set 
out in shocks or riders as they are termed in the north of Eng- 
land, instead of being set out in the sheaf ^ as the common 
law requires: or if the tithe of hay has been set out in the 
swath, instead of being set out in the cock*; or if it be set 
out in grass cocks without having bben tedded. 

Ill an action against the defendant for neglecting to take 
away the titlies of hay from the plaintiff's ground after the 
same had been dult/ set out, and notice given to defendant, 
by the plaintifll*', it appeared in evidence, that the tithes were 
set out from the swath into grasis cocks, without any tedding 
or making of the same; whereupon Heath, J. non-suited the 
plaintiff, on the ground that the plaintiff ought first to have 
tedded the grass. On motion to set aside the non-suit, the 
court of B. R. were of opinion, that Heath, J. had correclly 
laid down at the trial the common law principle as appiictl to 
this case; Lord hillenborough, C. J. o!)sorving, “ the rule is 
for the rector to lake his tenth part in that first convcnieiii 
stage of the process, when the subject matter may be equally 
divided, and that is when it is put into grass cocks in the 
conunon process of hay-making ; and it is agreed on all 
hands, that the usual course is for tlic grass to be tedded after 
it is cut, before it is made into grass cocks. This may pos- 
sibly not be necessary under extraordinary circumstances of 
weather; but where that is so, it ought 1o be shewn. Le 
Blanc, J. added, that the subject matter was not in a proper 
state to be tithed, until it came into grass cocks, in the ordi- 
nary course of the process of making it into hay ; that is, by 
first turning over the swath, after it has been cut, that the 
under side may be exposed to the action of the sun and air, 
which he took to be teddirtg it ; and in that state only (he did 
not speak of extraordinary cases,) can it properly be put in 
grass cocks. The same rule of law had been recognized in 
Blaney v, Whitaker^ B. R. M. 23 Geo. 3. That was an ac- 
tion on the case against the parsoii for not taking away the 
tithe of turnips after they had been set out. The turnips 
had been drawn to feed cattle, and every tenth turnip was 
thrown aside as drawn, on a ridge opposite, for the parson. 

f Shallrrtfss v. Jov^lc, 13 East, 361 . h Newman r. Morgan, ]0 East, 5. 
g Mayes V. Willet, 3 Esp. N, F.C- 31, 


adm. per Ld. Kenyon, C. J. 8 T. R. ; but he cannot justify 
turning in his cattle on the lands und thereby consuming the titbe« 
Williams v. Ladner, 8 T. R# 72. 
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The question was, whether the tithe were properly set out ? 
the parson contending, that the turnips ought to he set out in 
heaps, or at least gathered into heaps for him. Mr. Justice 
Aslihurst said, that in hay and corn, the farmer must put it 
into cocks and sheaves for his own benelit, and therefore he 
shall do the same for the parson; but that a man was not 
obliged to bestow more labour than the nature of the thing 
required for tlie benefit of the parson : and* that this agreed 
with the cases. Mr. Justice Buller said, that \\e entirely 
agreed with his brother Ashhurst. That if the farmer put 
them into lieaps for himself, he should do so for the person ; 
but if he did not do so for himself, he need not do so for the 
j)arson. Tliat the rule of law was, that things should be 
tithed as soon as they were in a proper state to be tithed ; the 
same was the case with hay and corn. 

In a subsequent case of Halliwell, Clk. v. Ttappes, C. B. 
Trin. 49 (1. 2 Taunt. 3/>. from York assizes, it appeared, 
that on the same day on which the grass was cut, the owner 
tedded it abroad, ancl on collecting it together again into what 
wore in that country called lap-cocks or foot-cocks, he set out 
every tenth cock. It was admitted, that the grass in that 
state was not fit to put into a stack, it was neither hay nor 
grass; and when the land-owner’s hay was again spread out, 
there was not room for the tithe owner to spread out his tithe' 
to dry without treading on the hay of the land-owner : as 
much space, howevei*, was left for spreading out the tithe as 
the ground that the tithe had grown upon, it was holden 
by l;awrcnce, J. at the assizes, and afterwards by the court, 
that the tithe ^vas duly set out. It was adjudged^ also in the 
same case that the common law mode of setting out the tithe 
of corn is in the sheaf, and not in the shock*. 

There is another general rule on this subject which ought 
to be mentioned, viz. that the tithe ought to be so set out, and 
the nine parts left so long that the parson may have an op- 
portunity of judging by the view, whether the tithe is fairly 
set out or not*^ (8). Cora must be tithed in the first coiive- 

i Slia1U;ros9V. Juwle, B.U. H.51 G.3. k Admitted per Cur. iu Halliwell t. 

13 JCaflt, 201. S. P. ^ i Trappes, 2 Taunt. 59 . 


(8) The same point was advertinl to in Shallcvoss v. Jowlc, where 
it seemed to be the opiuioaof ihe court, that after the larul-owner 
hud set apart the tenth sheaf, he ought to allow the leaiaining nine 
sheaves to remain on the ground a convenient time before he put 
them into shocks, in order that the litke-owner might have uii op** 
portiiuity of judging whether his tithe had been fairly set out. 
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nient state in which the tithe cah be collected after the con!i 
is cut, which is in sheaves; and if the farmer adopt any mode 
of tithing, which excludes or abridges the due means of the 

E arson’s comparing the tenth sheaf with the other nine^ it is 
ad. . . - 

’fhe common law does not require any notice to the par- 
son of tithe .being intended to be set out, either of predial 
tithes, or of animals* ; but there niay be a special custom re^ 
quiring such a notice", and notice should be given of tithe 
having been^ set, out previously to bringing an action for not 
removing it. 


. 11 . By nohom and against whom an Action for a 
Nusance may be maintained. 

If the nusanc*e be to the damage of the reversioharj’ as 
well as the possessory interest, an action may be brought as 
well by the reversioner® as by the tenant in possession, and 
each will be entitled to recover damages commensurate with 
the injuries, which their respective ihterests may have sus- 
tained. 

If the house, &c. affected by the rtus^hce be aliened, the 
alienee, after request made to remove or abate the nusance, 
may inainjain au action for the nusance**. 

'*tVhants^n1dbmmon may join in an action to recover da- 
mages for a nusance, which concerns the tenements which 
they hold in common. ’ 

The action may be maintained against the person who 
erects the nusance, or his alienee’, who permits the nusance 
to be continued. If the party, against whom a verdict in 
an action of thfe kind.has been recovered, does not abate the 
^usance, another action may be brought for continuing the 
liqsance, in which the jury will be directed to give large da- 
mages. N. Ills usual, in Uie-'iirst action, to give noniihal 

1 iRoh Abr.e43. tit Dismes (X.) pt. i . calves. also v. Fjilewoot!,' 
Body^^. Johnson, Somerset iL^it, 358. ^ 

' Summ. J. in Blitter y. HeatbW 3 Burr^.]893. , 

S. P. Nf an acth^ against n Admitted arg. 3 Burr. I892. 

the defendant for not taking away the o Bedingdeld v. Onslow, 3 Lev. 209^ 
tithe of lambs and^alv<;s, after the Leader v. Moocoii, 3 Wils. 461.2 Bl.\ 
plaintiff haid set them oiit.' Verdict K. 934, 
w plaintiff is. for lmnbsy li* for p Penruddock'sCaae, 5Rep.10i.aJ 

q sRejK 100. b. ■ 
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damages only, which, however, entitle the plaintiff to full 
costs. ^ - 

Tenant for years erected a nusance', and afterwards made 
ah under-lease to L S. I'he question was, whether, after a 
lecoveiy against the first tenant for years for the erection, an 
action Would lie against him for the continuance, after he had 
made an under-lease ? FA per cur. it lies ; for be transferrefl 
it witli the original wrong, and his demise affirms the conti- 
nuance of it: he hath also rent as a consideration for the conti- 
nimiice, and therefore ought to ansWer the damage it occasions. 
Vide Wm. Jones, 272. Receipt of rent is upholding. Cro. 
Jac. 373 . 5j 5. The action lies against either at the plaintijrs 
election. 

Case lies against the landlord of a house demised by lease, 
who, under his contract with bis tenants employs worknien 
to repair the house, for a nusance in the house occasioned by 
the negligence of his workmen*. 


III. Euidence^ ^ 0 . 

The plaintiff must be prepared to prove his possession of 
the land, house, fifC. affected by the unsance, and the con- 
tinuance or erection of the nusance by the defendant, as the 
circumstances of the case may require, and also the injury 
thereby sustained. 

Where the plaintiff complains of an injury to an ease- 
ments it will be incumbent on him (unless*he can shew an 
express grant) to carry bis evidence of the condition of the 
land, &c. and the enjoyment of the right, as far back as pos- 
sible, in order to raise a presum{)tion pf right by grant or pre- 
scription. > 

This action being local in its nature, the nusance must h0 
proved to have been .committed in the county where the 
venue is laid". But if nut necessary that the gravamen 
should be dewribe<l with any Ipcal certainty It is suffi- 
cient if the declaratiompoint out the gravamen with certainty 
enough to enable the defendant to haveqaotice of it. ‘ 

I* RosewelU.PHor,S«lk,46o. , r Mersey and IrwcH Navigation v. 

■ l^esslie v. Pounds, 4 Taunt. 649. J I>ouRlas, 4 East, 49 ?! ^ee 
t Peake’s Evid, 294. ^ • JeR’eri^fSV. DuBOOiljbe, 

1^ Warr^ili v. \V«bb, } Taunt. R, 379 * 
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The general issue to an action for a imsancc is, not s^uilty^ 
under which every thing that shews that the defendant did 
what he lawfully might do, may be given in evidence (})). 

Hence the defendant may prove that the plaintiff gave him 
leave to do the act which r>ccasfoned the nusanceJ^, and that 
it was done under that permission; for a licence executed is 
not counformandabic, 

y Winter y. Brockwell, 8 East, 308 . 


(O) Evidence upon the g^heral issue has of late been allowed in 
piany cases, which in former times, would, not have been admitted*’^ 
IVr King, C. J. Anon. C. B. E. 4 Geo. K Coinyns' 11. ‘2/4. 
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CHAP. XXXI. 


PARTNERS. 

I, What is necessary to constitute a. Partnership. 

ll. How far the Acts of one Partner are binding on 
his Co-parlnets. 

III. Of Actions by anti against Partners. 

IV. lividence. 


I. What is necessary to constitute a Partnership. 

In order to constitute a complete partnership, as well be- 
tween the parties as in respect to strangei^s \v ho may deal 
with tliein, a coipmunion or participation of profits ami loss 
is essential. The shares of the parties must be joint, though 
it is not necessary lliat they should be'cijual. If the par- 
ti('S be jointly couccrucd in the purchase, they must also be 
jointly V’ortct riicd in the future sale, otherwise they are nut 
partners. 

A. for himself and his two partners* (who were general 
merchants), iJr for himself and partner (who were od mer- 
chants), C. for himself and,^soh (who were also oil inor* 
chants), agreed to purchase jointly as much oil as they, 
coidd procure, on a prospect Uiuf the price of that connno- 
dity would rise. w^'as to be the ostensible buyer, and' 
the others w'cre to, a|iare hi his- purchase, at the same price 
which he might giv^ A. and Co. w^ere to have a halt^ '^B. ant^^ 
Co. a quarter, andCfand Co. the refiaining Quarter. In pur-j^ 
suance of this A. and Co. ordered a broker to bu 3 '' 

quantities of oil. "The broker accordp^J/ bought sev^e.Til, 
ship loads, and aiii^g the resta ship load fi6m the plaintifls^ 
'J’o some pf the vendors, (uotpl^intilVs in t his action,) B. and C#^ 
smd C. and Cq., dining the trcaty, declared it to be a comT 

a Coope and ot^m y. Eyre an I oltcrs, l ll. I’b 
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yiion concern between them and A. and Co.; but, with respect 
to the plaintiffs, the purchase was made in the name of A, 
and Co. only, 'without any notice that the other defendants 
had any concern in it The majority of the court, vi'/. 
Heath, J., Gould, ^J., and Lord Loughborough, C. \veje of 
opinion that B. and Co. and C. and Co. w'ere hqt to con- 
sidered as paiiners with A. and Ca, on the gtButad thal; 
there was no communion of profit and loss. ^ Each party 
was to have a distinct share or the whole; the one to have 
no interference with the share of the other, but each to ma^ 
nage his share as he judged i)est." The profit or loss of the 
one might be more or less thf^n that of the other. This was 
a sub-contract, by which was tb understood a Confrac^f 
subordinate to another contract, mad6 or intended to be 
made, between the contracting parties pn one part, or some 
of them, and a stranger. A.'^and Co. were the only pur^ 
chasers known to the plaintiffs; entire credit was given to 
them alone, contracts made with the other merchant.^ 
were not admissible evidence in this cause, except to prove 
a fraud, if the facts had gone that length ; namely, that tlie 
house of A . and Co. as a failing house, was to staM forward 
in order to protect the other defendants, who, by such 
means, might have the benefit of the speculation, if it proved 
fortunate, witl\ou|;^ustaiiiiqg any^ loss in the event of its 
failing. No such-e^tlence had been adduced ; on the con- 
trary, it appeared, that the objection i^de by the Ottter 
verjaprs to the firrtvpf A. and Co. was, that they were «y 2 - 
kmwn and new in the Wilson, J. diflered in opinion 

from the rest of the court, observing, that although the conr 
tract was actifally made between thevplaintiffs and A. and 
Co., yet if the other defendants were jointly concerned in it, 
they ought to be resj)onsiblc, as, much as if they had person- 
ally contracted ; . that they. were so epneern^ed, sulliciently 
appeared from the contracts with the other merchants, and 
their own declanitipfis ; tj^ese he thought W'cre proper to be 
jgi ven in evidehcev being against themselves.* 

A father established in busfeess^ on his son’s coming of 
»age, told him, he should have a sltdre in;44^aT)d held; him out 
the world as his partner : son a^ed such for seve- 

ral year(i^, bufe# the parti^lar sh^ whic^^ the son was, tq 
have w*as not settled; it was bolden^^ thjtt as there wis a 
partnership as ^bfeitwifen the parties and of the wprldj 

ahe yiresumption ^ w^asf that thejT^’ere partners in/er 
'^ 0 , d'hat this pfyimption WKfi having been repelled, the 
son, though hot entiued to* a fijoi;ety,.wa8 enti|led s^af^ 


PcpCOJClc T. Pc»JPOtjf,al 


f: p. c.«ji5 
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of profits ; but it wa» left* to the juiy to consider what was 
a fair and just proportion for the fetner to §ive, and the spii 
to expect : the juiy fbuhd that the son was entitled ,to a 
fourth part pf tne ptofits. ' 

In respect of creditors, he'^fho takes a moiety of all the 
profits indefipitely, shall, by operation of law, be made hablo 
to losses,. if Idsscs, arise; upon the pripcipic, that by taking; a 
part of the prpfits', he takes front, me erraitots, a part of that 
fund ‘which is the pepper aecuiity to them for me payment 
of their debts, . ’ ‘ . . 

A. and B. shipi^^ents al>diff(^nt ports*, entered iittn an 
agreement to share, in ce^ftain proportions, the protits of their, 
respective commissions, and the discount on tradesmen’s 
bills employed by, them in repairing the ships coiafi^ned to 
them, &c.. It was, however, expressly stipulated, between 
A. and B., that they were not to be answerable for each 
other’s losses. Jt was holden, that although,, with respect to 
each other, these persons were not to be considered as part- 
ners under this agreement, yet they had made themselves 
such with regard to all persons with whom eitlter contracted 
as a ship-agent 

The distinction taken in tlie precetling casfe as to an agree- 
ment not constituting a partnership as betd'^ the parties 
tliemselves, though it may "have that effect, quoad third par- 
ties,* was recognised in the following case A. having neither 
iiion^ nor credit^, offered to B. that n' lie Would order With 
him certain goods to be shipped upen an adventure, if amj 
profit should arise from thetH, B. should have half for Ms 
trouble ; B. havlng^lent his creilit on this ronfract, and or- 
dered the goods on their joint account, which weretiiniished 
accordingly, and afterwards paid for by B. alone; it was 
hukten, that B. was entillcd to recover back such payment in 
assumpsit against A., who had not accounted to him for the 
piolits; such contract not constituting a partnership as be- 
tween themselves, but only an agreement for a 'compensation 
for trouble and C'edit, though were liable as a .paitticr to 
third person’s cred.tois, 

A. B. and C. the proprietors of a slago-coach dividing the 
general profit} of the conceroS agi-eed' that they should each 
work'tt e coach a sWge with horses, their separate piopeily, 
and maintained, respectively at their separate e.vpense; it 
was holdem^that B* tnd C. were trot johitlj liable as co patt- 

c Wtoah v,Glr«er,i4|.BU'et^i>l V<BwAn v. na«»on arfd othrn,' a 
d HckUeth v. Olanchaira, 4 fiSSti 14v< -u 'I'aimt 4i). 

vouai. '‘r'SO n 
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nen with A. for the price of bay furnished at A/s request 
for the use of the horses which were his sepei^ property, 
but were kept by him for the purpose'of working the coach 
the Bti^ allotted to him under the agreement N. It did 
not appear in what manner, upon an a^usttnent of the ac< 
counts, the hay furnished to the different horsfes was paid 
for; whether as part of the general outgoings, or separately 
by each party. 

A. was employed by tq sell goods, and was to receive for 
his trouble whatever money he^ould procure for them beyond 
a stated sum; this was holden not to constitute a partnership 
between A. and B. as to these goods. So where A. having 

I mrchased two bullocks*, put uiem to depasture upon the 
ands of B., under an agreement that, after they had been 
Bitted, the profit to be made upon the resale, above a cer- 
tain sum (at which A« then valued the bullocks), should be 
equally divided between A. and B. It was holden that A. 
and B. were merely partners in the profits, and that this was 
a mode of paying B. for the pasture; consequently A. might 
maintain an action in his own name, without joining B., to 
recover the price of the bullocks from a person to whom be 
had sold them. So where there was an agreemant between 
A.,’ the sole owner of a lighter, and B. a li^terman^ that B. 
in consideration of working the lighter should have half her 
gross earnings. Lord Ellei^rougn was of opinion, that as 
this was only a mode of paying B, wages for his labour, 
and difibred from a participation of profits and low, it did 
not constitute a partnership. So an agent who is )»id fay a 
proportion of the ptofits of the adventure, is not tberemrc 
a partner in the goods'. 


IL far the Acts of ope Partner are hin^g on his 
• C<t’parUim. 

A OBXERAi. partnership' agreements jthougb under seal, 
does not authonse the partners to, execute deeds for each 
other," unless a particular power be raven that purpose. 
Butidthough one p^ner cannot fadna tlm ot^ partners by 

t Bcimmta V. PorUnf, a p, Bl. s^O- a Dry BonraH, I'tSunp. N. P. C. 
g WUh V. Small, OmrSii Spfilig AtA M9. 

1808, comm ThoKiibii, B. i Camp, i Mfjrer r. Sbam,8 Tsmit. 7*> 

X. P. C. 331. k Marrhon 8,,jiaduwa and allieis, 7 

, T.B.SO?’ 
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yet in mercantile tranir 

!«~ jj. 


without ui 

action?, in^drawine and acdt^tiHL _ 

was but that one partnefihight l^ind the r^st*, .ev^n 

without their knowled|;e or assent*. A' new partner, how- 
ever, <;ann^ be. bound in this* mann^ fQt^itn old debt incUr- 
^ by tbUibther partners, before the" new partner was taken 
injtaime fittnitt this was established in the Sheriff v. 

Wilks, I'^asC'dS.' There the plaintiffs had ^Id a quantity 
of porter to A. and.'B., who -were fhen partners, which 
porter was entered in’.’the . plaintilfo* books in the names 
of A. and. B, ; apd thd aadle; was afterwai^lS' ahipp^ for 
the WesrTndies^^nd. the d^ndant B, paid die snipping 
charges. Sia ' mdiths . ai^rwt^s C. be^me a partner with 
A."and B., and contihiiea so for a few mpnths, when foeir 
partnership was dissofved, . The defendant B./ previous to 
the dilution of the partner^ip, - sent .^to the )dai^iff8?a 
memdinndum nr calculation^ in bis ovm hand^writingi of 
certain deduetions^olaimed by Mm* hr- respect cff the pprter. 
The plaintiffs drew' a bill upon thedSfendants for the balance. 
This bill WM accepted by At in the partnership iiirm.oi all 
the defendaliits, by his subscrilui^ thetemi, “ Accepted, A. 
and'CA" '-'An action having b^ bronght by the. plaintiffs 


against At B. and C. u 
havii% been outlawed,, 


I the acceptance ; and A. and C> 
^ ^ plrtided thegeni^ iteue; ilwas 

holden, that the plalntiflk dould not recm^ .Le Blanc, J. 
observing, " that thip case murt be detertninnd in the same 
manner as ifC^ had pleaded to the action. It seemed adfnilr 
ted, thpt .if one of several partners pledge, the psvtpetsi’^ 
fund for his individual debt, that Would not bind .the mnt, 
And he saw no' differ^ce b^een the case of oi^ aqd t^e 
case of two, of sevend^partnbrs pled^t|g.. tbejmnt.fund fpr 
their individual debts, whijch wap the cajW before the cpuri” 
The point above alliided'''!to- by' 1^ Blapo, J., vis. that one 
partner cannot pledge the security of another for hi? own 
private debt, appears to have beenr expressly decided jn two 
cases refeiw to by l'Mib 'Eairt;'!w^ 'fnote*tarariilfolt^<^^ 
decision, via. in Gregson and' ^hoft v. Hutton aid another, 
Ih .R. £. 92 Geo. 3.jsn<^ in JNWtrn) v« 'VansQmmer atm another, 
Lblfdon 4^itingsraner^ieb.^T, lT8ff«. cor. .See 

also Swan V. Ste^eL'iujleL b. 'w ‘ 


.of S^ejcld patera ^ i^mniits adact of bmk- 
“iW'afteiWards fOlloW^ upr^* commission 

’'y in the part- 

tinie of sucb 


^re^oi 
ruptcy, ;wi 


an^ assigittee^v be K&.qO ; longer. anK P^^^^^^yj 
nership’ effects; bij^ jlhe^iop(|Wy 



.Usylcy, tp f® 
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act of bankruptcy, in his assignees by relation, and in the 
solvent partners. 

It may be observed, that the general authority of one 
partner to draw bills or promissory notes to charge ano- 
ther is only an implied authority*': and consequently that 
implication may be rebutted; for it is not essential to a 
partnership, that one partner should have power to draw bills 
and not(\s in the partnership firm to charge the others ; they 
may stipulate between thernselves that it shall not be done ; 
anfl if a third person, having notice of this, will take such 
a security from one of the partners, he shall not sue the 
others upon it, in breach of such stipulation, nor in dehance 
of a notice previously given to him by one of them, that 
he will not be liable for any bill or note signed by the others. 

If one of two partners commit a secret act of bankruptcy®, 
the other partner may, for a valuable consideration, and 
without fraud, dispose of the partnership effects; and 
though he himself afterwards become bankrupt., the as- 
signees, under a joint commission, cannot maintain trover 
against the bona Jidc vendee of sucli partnership effects; 
and the same rule holds, although the solvent partner knew 
of the bankruptcy ; for even, in such case, the solvent partner 
may dispose of partnership fumls in discharge of a debt due 
from the partnership, and though that partner afterwards 
become bankrupt, money had and received will not lie 
against the creditor at the suit of the assignees of bothP. 
Where one of two partners'*, with the intention of ^heating 
the other^ goes to a shop and purchases articles such as 
might be use<l in the partnership business, which he instantly 
converts to his own separate use, if there was no collusion 
between him and the seller, this is to be considered as a 
partnership transaction, and the innocent partner is liable 
for the price of the goods, without proof of any previous 
dealings between the parties. 

One of two partners drew bills of exchange in his own 
name, which he procured to be discounted with a banker, 
through the medium of the same agent who had discounted 
other bills drawn in the partnership firm with the same 
banker ; it was holden that the hanker had not any remedy 
against the partnership upon the bills so drawn by the single 
partner ; bef:aiise they did not appear to have been drawn 

II Gallway V. Maltliew and another, 10 at Serjeant's Inn before M. T. 57 

Kast, ^ 04 - See Duncaa v. Lowndes, G. 3 . 

:j Camp. N. PiC. 47s. q Bond v. Gibson and airolhcr, x 

« Fox V. Hanbury, Cowp. 449, Camp. N. P. C. tSS. 

)> llaivey v. Crickett, B. R. Siftings 
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for and on account of the partnership. And although the 
proceeds of these bills had been applied to the use of the 
partnership, yet the court beld% that the partners were not 
liable as for money lent, inasmuch as the transaction was 
originally mere matter of discount, and not an advance of 
money to the partnership, talking the bills as a collateral 
security. But where one of several partners, with the privity 
of the others, drawls bills of exchange in his own name upon 
the partnersliip firm, in favour of persons who advanced him 
the amount, which he applies to the use of the partnership, 
although the partners are not jointly liable on the bills, they 
may he jointly sued* by the payees for money lent. 


III. Of Actions by and against Partners. 

If three partners (two of whom reside abroad^ and one in 
l^nglari(l) be sued for a partnership debt, and the partner re- 
sident in England appear to the action, but refuse to appear 
for the partners resident abroad, the sheriff, under a distringas 
against the two partners, may take partnership effects, though 
paid for by the partner resident in England alone, to whom 
the partnership was legally indebted ; and the court will not 
relieve him against sucii distress. 

In an action by partners for the non-perforniancc of a con- 
tract eiftered into with the partnership, it is essentially neces- 
sary that the action should be brought in the joint names of 
all the persons of whom the partnership consisted at the time 
the contract was made (1), otherwise the parties suing will be 
liable to be non-suited for the omission of tlleir co-partners 
(2). The same rule formerly held with respect to actions 

r Er.ily v. Ly**, IS East, 7 . t Morlcy v. Slrombom & al., 3 Bos. & 

8 Di'iitoii V. Uialie, 3 Camp. N. P. C. Pul. 254. 

493. 


(1) Subse^iueiitly admitted partners, though under an agree- 
ment to share in profit and loss, from a time antecedent to the con- 
tract, ought not to be joined. Wilsford v. Wood, I Esp. N. P.C. 
180. Lord Kenyon, C. J. 

(2) In one' case, where an action was brought in the names of 
two persons, with whom the defendants had dealt as partners, and 
it appeare(kthat at the time of the contract there was in fact another 
partner, who had, however, withdrawn his name from the firm, but 
still continued to receive part of the* profits; although it was ob- 
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brought against partiifers, attd plaintiffs were frequently non- 
suited for not naming all the partners as defendants. This 
u oppressive, inasmuch as it was not 

possible tor the plaintiffs in many cases, without the assist- 
ance of a bill of discovery, to ascertain the names bf all the 
persons constituting the firm with which they had had deal- 
mgs. On this ground the rule was departed nom in the time 


^cted th^the dormant partner ought to have been joined. Lord 

t-oillilrfi?** j 'f have refused to nonsuit the plaintiils. 

l-evetk and another v. Pollard and another, 2 Esp. N. P. C. 4fiS. 

So where in an action * brought by A. for goods sold and delivered, 
pp^il^d that B*, who proved the delivery and value of the goods, 
was the principal manager of A.’s trade: and that he received for 
IS services a certain salary^ and besides that, a certain proportion 
w«<.,on the profits of the plaintiff^s whole trade, and inclusively 
on ine profits of the demand in question x it was holdeu, that A. 
might sue alone, and that it was not necessary that B. should be 
^ plaintiff. So where an fiction was brought by 

Mawmant, a bookseller, against the printer, for not insuring the 
1 ravels ot Anacharsisl and it appeared that several other book- 
^ • amongst them Evans, a witness, bad a share in the 

i tnasrauch as Evans had never contracted with Gillelt, 

but Mawman was the Only ostensible man, the court held that he 
Ww the only proper plaintiff; and with good reason, for the only 

mg paHnOr might owe much nioney td the defendant, which the 
defenctent might set off; but if the plaintiff and the dormant part- 
ner had sued, that d<ibt of the acting partner could not be set oft'. 

I here IS a material distinction between the case where partners 
are delendants, and where partners are plaintiffs: if you can find 
but a dormant partner defendant, you may make him pay, because 
he has had the benefit of your work ; but a person with whom you 
have no ;^vity Ot communication in voiir contract, shall not sue 
you. But where a merchant, carrying on trade on his own 
parate account, introduced into his firm the name of a clerk, who 
CM not (^rtake in the profits of the business, but continued to 
i^ive a hxetl salary, Lord Ellenborough held}, that in an action 
bn a bill of exchange, payable to the Order of this firm, the 
clerk ought to have been joined as a plaintiff, for he was to 
he considered m all respects as a partner as between himself and 
' * t where the name of a real person is 

introduced with his own consent, it is immaterial what agreemefit 
there may be between him and those who share the profit and loss 

^they are equally responsible, and the contract of one is the con- 
tract of all. 

< Lloyd V. Arcbbowle, 9 Taunt. 994. 

+ Maw^ v.Gimt, cited Sir J. Mansfield^ C. J., 3 Taunt. 933. 

t GuidoOv. Robson, 2 Camp. K.p.c, 303. 
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of Lord Mansfield, and it was then laid down that defendants 
should be permitted to take advantage of this objection by a 
plea in abatement only. The rule laid down by Lord Mans- 
field has been acted upon ever since, though the Court of 
Common Pleas have lately manifested a strong disposition to 
revert back to the ancient rule. The liability of the parties 
depends upon their being partners at the time when the con- 
tract is made*, and a dormant partner cannot set up the plain- 
tift‘’3 ignorance of his being a partner, to obviate such liabi- 
lity. But in a case where there was a stipulation between 
three persons who appeared to the world as partners", that 
one of them should not participate in the profit and loss, 
and should not be liable as a partner, it was holden, that he 
was not liable^as such to persons wh^ had notice of thig. 
stipulation. ^ • 


IV. ’Evidence, 

Acts subsequent to the time of delivering goods* on a 
contract, may be admitted as evidence to shew that the goods 
were delivered on a partnership account, if it were doubtful 
at the time of the contract; but if it clearly appear that no 
partnership existed at the time of the contract, no subsequent 
act by any person, who may afterwards become a partner 
(not ev^n an acknowledgment that he is liable, or his accept- 
ing a bill of exchange drawn on them as partners for the veiy 
goods), will make him liable in an action for goods sold and 
<lelivercd, tliough he will be liable in an action on the bill of 
exchange. 

It is incumbent on persons dissolving a partnership^ to 
send notice of such dissolution to all the persons with whom 
they have had dealings in partnership. The Gazette of itself 
is not sufficient notice of such dissolution. It seems, how- 
ever, that in respect of persons who had not any previous 
dealings with the partnership, an advertisement in the Ga- 
zette Would be sufficient notice of the dissolution, so as to 
prevent such persons from recovering against the parties who 
constituted the firm originally, upon a security given by one 
of the parties in the name of the firm, after such notice 

t See Ld. Kenyon's opinion in SaTille x Saxiile *. Robertson, 4 T. K- 7*®* 

V. Robertson, 4 T. R. yss. y Graham v. Hope, Peake’s N. P. C., 

n Alderson r. Pope, i Comp. N. P.-C,- 1S4. See also Gorham v. Thomp- 

404, n- jon, Peake’s N.P. 0.42. 
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of dissolution®. Bankers ought, regularly, to give notice 
of a cliang’c in the firu'., by a circular letter; but such 
change may also be noLitieil by an alteration of the name 
in the printed ohe<iuc ; and persons who have used the new 
cheques cannot take ailvantage of the want of a more express 
notice®. 

Assumpsit forgoorls sold and delivered**. The plaintilV's 
witness swore, thal tin* dedendant and I. S. were partners in 
trade, and that tlu sc goods were sold to tiwm in partnership. 
The dc lendant called 1. S. to prove that the goods were sold 
to him, and liiat the defendant had no concern in the pur- 
ciiase of them, otherwise than as his servant. Lord Kenyon, 
C. J., fTe is not a witness to prove this, for he comes to 
defeat the Jtctipjij,gJ[^}.ic liljuntj^tj, again^U a man who is proved 
to be his , partner ; j;ik 1 ^ pri seiit^cic- 

femlftiifcf he henelits hwnseiv«aslne will Be li'^hje * 

shtire of costs to be tbe injtlus 

' ^ Jii an^d^^tiefn agarft^t one partner^, if the plfthitiff giveft iiia 
particular of his demand^ nnd the 'defendanrplcads partner- 
ship in abatement, if the defendant |>roves any of the iteihs 
to hav(> been furnished on the )>artncrship acc:ount, he will be 
entitled to a verdict, although tlie plaintitf should be prepared 
to prove that senne of the items were furnished on the credit 
of the defendant only. 

In an action against the drawers of a bill of exchange**, 
purporting to b(' drawn by a linn upon one of the partncis 
constituting the lirni, if it he proved that the bill was ac- 
cepted by such drawee, this will be sullicient evidence of the 
bill having bc^en regularly drawn ; and further, it is not ne- 
cessary, in sucii cafti.*, U) prove that the drawers received ex- 
press notice of tlu‘ dishonour of the hill, l>ccause this must 
necessarily have been known to one of them, and the know- 
ledge of one is the knowledge of all (y). 

To establish a partnership between tw o defendants*, a vcv- 

z Godfiey v. Tiinibulk ami aiiotlier, c Colaon & al.v. Selby, i Esp. N.P.C. 

I Ei«p. N. 1*. (\ 3/1. 432. 

a Uarfoot v.Goodall, 3 Camp. N. P. C. d Purtliouse v. Parker, iCamp. N. P.C 

147. 82 . 

b (foodacrev. Breaine, Peake’s N. P. C. e Wbately v. Menbeiin ^ anr., 9 Esp. 

174. N.P. C. 6o3. 


(aj Sfe AldfTson v. Pope, 1 Camp. N. P. C. 404. n, where it 
^s'KaUlen by Ld. Elllenhorough, C. J., that notice to one member 
of a lirm, was notice to the whole partnership. 
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diet on an issue directed out of a court of equity, to trv whe- 
ther the defendants were partners, and for what time,, oii :i hill 
filed by one of them against tlie other, is admissible t vidonee 
to establish a partnership, the verdict having found them to 
be so. 

A person whp sufTors his name to be used in a finn^, al- 
though he thereby makes himself a partner to the world, yet 
if in fact he is not so, nor has any share in the profits, may’ be 
a witness in an action brought by the other parties in the firm, 
for goods sold and delivered. 

A father who holds out to the world that his son is liis 
partner, and who sends bills, and signs receipts in their joint 
riaines, in an action brought in his own name, is not pre- 
cluded from shewing that his son is not a partner®. 

When a partnership is dissolved**, it is not dissolvi‘d vvitli 
regard to things past, but only with regard to things future. 
Kenec an admission made by one of two partners afti r the 
ilissolution of the partnership concerning joint contracts, 
that took place (h/riuf^ the partnership, is competent (widenee 
to charge the other partner. 

If one of several partners promise individually to j)ny a 
debt, without making any mention of bis pariners, such jiro- 
inise is conclusive evidence that the debt was due from him 
individually, and not from the partnership, and he will not 
be permitted to shew that it was due jointly from himsell 
an<l his partners ^ 

f Parsons V. Croslry, .*i Esp.N.P. C. li Wood v. ItratlJick, 1 Tamiloii'y R. 
t.oi-il EllciilHiron< 4 h, J. 104. 

(nossup V. Colniuii, 1 Stark. N. P.C. i Muiray v,SoincrviUc,3Cainp N.P.r. 

99 
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CHAP. XXXH. 

I 

QUO WARRANTO. 

I. (y tAe Origin and Nature of Quo Warranto 
Informations^ and Statutes relating thereto., 
viz, Stat. 4 and 5 W., ^ M. c. 18. and 9 
Ann, c. 20. — Froceedings against the City 
of London in the Time of Charles the 2nd. 

II. In what Cases the Court will grant an Infor~ 
mation in nature of Quo Warranto. — Of the 
Corporation Act, Stat. 13 Car. 2. Stat. 2. 
<?. 1. — 5 Geo. 1. c. 6. Test Act, 25 Car. 2. c. 2. 

III. Of the Limitation of Time for granting an 

Information. 

IV. Of the Construction of Charters, and of the 

Operation and Effect of a new Charter. 

V. Bye~taws. 

VI. Of the Inspection^ of the Records of the Cor~ 

poration. 

VII. Of the Pleadings. 

VIII. Evidence. 

IX. Judgment. 

I. Of the Origin and Nature of Quo Warranto Inf or- 
motions, and Statutes relating thereto, viz, Stat. 4 
and 5 W. ^ M. c. 1 8. and 9 Ann. c. 20. — Proceed- 
ings against the City of London in . the lime of 
Charles the 2nd. 

The ancient writ of quo warranto (1), whence the infor- 


(I) See the form in Rastel’s Entr. .940. b. ed. I670, where the 
writ appears to have been prosecuted by the kind’s attoroey*gene« 
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mation of the present day derives its origin, was in the nature 
of a writ of right for the king, against persons who claimed 
or usurped any office, franchise, liberty, or privilege belong* 
ing to the crown, to inquire by what authority they main- 
lined their claim, in order to have the right determined. The 
Judgment on this writ was, that' the franchise capialur in, 
manum domini regis (2). This writ having fallen into disuse, 
on account of the delay with which it wJis attended, a more 
expeditious inckle of proceeding has been adopted, viz. an 
information filed by the king’s attorney-general, in nature of 
a quo warranto, in which the person usurping is considered 
as an offender, and consequently punishable by fine. The 
court, however, will not extend this remedy beyond the 
limits prescribed to the old writ ; and, as that could only be 
prosecuted for an usurpation on the rights or prerogatives of 
the crown, so an information in nature of quo warranto can 
only be granted in such cases*; and upon this principle the 
court refused to grant an information to try the validity of an 
election to the office of church-warden. 

By stat 4 and 5 W. & M. c. 18. it is enacted “ that the 
clerk of the crown office shall not, without express order of 
the court, receive or file any information for trespass, or other 
misdemeanor, or issue any process thereon, before he shall 
have taken &c, a recognizance from the prosecutor to the 
defendant, in the penalty of 20/. to prosecute with elfect ; and 
in case the defendant shall appear and plead to issue, and the 
prosecutor shall not, at his own costs, within one year after 
issue joined, procure the same to be tried**, or in case the 
defendant shall have a verdict, or a noli prosequi be entered 
by the informer, the court may award the defendant costs, 
&c. unless the judge shall, at the trial, certify that there was 
a reasonable cause for exhibiting the information, and if the 
informer does not pay the costs taxed within three months 
after demand, the detendant shall have the benefit of the re- 
cognizance to compel him.” Although the words of this 
statute relate only to informations for trespasses, batteries, 
and other misdemeanors, yet it has been holden to extend to 

• R. V. Shepherd, 4 T. R. 381. R. r. b R, t. Howell, Cb. Temp. H. 247. 

Dawbeny, Str. Iig6. S. P. 


ral before the justices in Eyre, wlio were empowered by stat. 18,. 
Ed. Iv stat. 8. s. 2. (A. D. 1290.) to determine pleas of quo war- 
nnto. See 2 lust. 497« 

(2) See Rest. 540. b. 
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informations in nature of quo warranto, to try the right of 
usurping on public franchises; consecjuently such informa- 
tions cannot be filed without leave®, nor can process be issued 
thereon without a recognizance**, and the defendant is en- 
titlerl to costs, in the cases provided for by the statute, as 
far as the recognizance extends, that is, to 20/. but not 
farther® (3). 

The usurpation offices and franchises in corporations 
constitutes the principal ground for applications to the court 
for this kind of information. By the common law, such 
usurpations could be punished only by a prosecution at the 
kings suit, though the dispute were really between party and 
party (4). To remedy this iiiconvcmience, it was oiacted, 
by stat. 0 Ann. c. 20. s. 4. that, ‘‘ in case any person shall 
usurp, intrude into, or unlawfully hold, and execute any of 
the said offices or franchises (5), the proper officer of the 
court (6) may, w’ith leave of the respective courts, exhibit 
informations- in the nature of ({uo warranto, at the relation of 
any person desiring to jjrosecute the same (and who shall be 
mentioned in the inforjiiation to be the relator,) against the 
person usurping, and proceed therein as is usual iu informa- 
lions in the nature of a quo warranto, and if it shall appear 
lo the courts, that the several rights of divers persons may 
pro|)erIy be determint‘d on one information, the courts may 
give; leave to exhibit one information against several persons ; 
the parties prosecuted are to plead the same term or sessions 
ill which tlic information is filed, unless farther* time be al- 

c P<T Lord Hsii-dwickc, C. J , U. v. c R. v. Howell, C. T. II. 249 . S. C. ut 
Howell, C. T H. 24^. videlur, uiulei* the name of U. v. 

rl K.v. Mayorof Hertford, Carth. 503. Mm’Gfan, Str. 1042*. 11. v. Filewuod, 

Sulk. 37l>. sT. 11.145. R.v. nrookc,2T.K.i97. 


(3) The ground of the decision appears to have been that such 
usurpations are inisdeineaiiors. See C. T. H. 24S. 

(4) In informations at common law, there is no relator. 

(5) i. c, the offices of mayors, bailiBs, portreeves, and other of- 
fices within cities, towns corporate, boroughs, and places (that is, 
places of the same kind with those before enumerated, see 5 T. R, 
379 .) in England and Wales, and the franchises of being burgesses 
or freemen. See the preamble. “ All corporations consist of offi- 
cers and freemen. This statute was meant to extend to both.” Per 
Lord Mansfield, C. J., in R. v. Williams, 1 Bl. R. 95. 

(G) Court of King’s Bench, courts of sessions of counties pala- 
tine, or courts of grand sessions in Wales. 
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lowed by the court, and the prosecutors arc to proceed with 
tlic most convenient speed. 

By the 5tli section, the courts arc authori/tMl to </\\r jud, la- 
ment of ouster against, and tg line the partit s, it found guilty 
of the usurpation, and to award costs to the relator, but if 
judgment be given for t!ie dcfendcints, then the court may 
award costs against the relator. 

Before the statute of Queen Ann. a private person could 
not interpose in (/no warranto ; the crown 0 !ily, l)y the attor- 
ney-general, eoiild lile such informations ; but, although this 
statute gives liberty to file siuch infonnatious at the relation of 
a particular person, who is made liable to costs if tlnue he 
judgment for the defendant, yvt they must be filed witl) leave 
of the courts 'I’he courts will not stay proceedings until the 
prosecutor give security for costs, on the grouiul that the re- 
lator is in insolvent eircu instances, where it appt'iirs that lie is 
a corporator, and no fraud is suggested s. 

It was observed by Wilmot, J., in R. v. Trclawney, 0 Burr, 
lO’lb. that the two acts of parliament (of 4 and 6 W. and M. 
c. IS. and i) Ann. c. 20.) relate to quite (tifierent objects, and 
are the reverse of each other, 'fhe former restrains the clerk 
of the crown in the couit of King's Bencli from (X hi biting 
<u’ tiling informations without kare of t'le court, in cases 
where all the subjects might, before the making of 

that act, have inad»i use of the king's name, witiiont such 
ktive, riie latter lets iu ererj/ person who <lcsires it, to make 
use of his name in jirosecuting usurpers of franchisr.s ; 
whereas, beftne, no snbjeci could have done so ; but it ]uo- 
vidcs, tliat these iiubnuatioiis (as well as those tor inisdi - 
ineanor.s) must be under the Unive and ili.scretion of the court; 
and tlie court ought not to give sucli leave w ithout suiiicieht 
reason. 

I’he court will make the rule absolute, although tiie party 
after rule obtained resigns the olljce, and liis i\sigiiation i:. 
accepted''. 

The stat. 9 Ann. c. 20. only regulates the proceeflings on 
informations against imlLvidiials* usurping odicrs or tV:ns- 
chises in corporations; it does not extend to a private com- 
pany and, consequently, in other <‘ases when' the informa- 
tion at common lav/ is exhibited, advantage eannoi be taken 


f Per Torcl MnustieM, C- -J i *« K- v. i U v. Coi porsir.Dn of C..rmaiVluv.i, 
'i'lvlawtu'y, II . 5 (ico. , 1 . ^IS. y Hut'r. se<J. 

g R. V. Wynne, i» Maule d .Seluyn, k Horn v, i ulhiV romp, B. R. 1. 

34(i. y Ci g. MS. 

4i K.v. Warlow, Q rvrau’o&. .S».luyii,7.i. 
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of the foregoing provisions. In the information at common 
law there is not any relator: but the addition of a relator to 
an information at common law may be rejected as surplu- 
sage'. Doubts appear to have been entertained! whether in 
the common-law information a judgment of ouster could be 
given. In R. v. Mayor of Hertford, Lord Raymond, 4S& 
Holt, C. J., speaks of this as the proper form of judgment. 
In R. V. Bennett", Trin. 4 Geo. 1. th^udges were equally 
divided on the question ; but in R. V. Fonsonby, M. 39 G. 3. 
Say. R. 345. it was solemnly determined, that, unless the 
case of the person found guilty be within the statute, judg- 
ment of ouster ought not to lie given". It has also been ex* 
pressly decided, that, unless the case be within the statute, 
judment for costs** ought not to be given. 

The preceding remarks will be found material, inasmuch 
as there are many cases not mentioned in the statute, in 
which informations in nature of quo warranto will lie; e. g, 
it will lie against a private person or against a corporation, 
for holding a market, a court leet, or other court, or for exer- 
cising any other franchise ; that is, the king’s attorney-gene- 
ral may exhibit informations for the usurpation of these fran- 
chises upon the crown ; but, whether informations for such 
usurpations can be granted upon the application of a private 
person, is a question which has not hitherto received a solemn 
determination. The point underwent considerable discussion 
in the case of R. v. Marsden, 3 Burr. 1813. 1 Bl. R. 579. 
Yates, J., thought, that as every usurpation of a franchise 
was a misdemeanor, a private person. migAt apply as for the 
misdemeanor ; but he, together with the other judges, de- 
clined giving any fixed opinion ; in the case then before the 
court, it was not sufficiently shewn, that there had been an 
usurpation, the court theretore refused to grant the informa- 
tion on that ground. 

There must be an information against each person to 
enable each to disclaim, for distinct offices ; and the court 
will not consolidate them^ 

By the suggestion of evil counsellors, and in order to in- 
crease the power and influence of the crown, it was deemed 
expedient, in the latter end of King Charles the Second’s 
reign, to new-model the corporate cities and boroughs.— 
Against many corporations (who declined surrendering their 

I Per Dciiiioa,!., I Burr. 408. 1 Burr. 4li4. 1 Bl. R.93. 8. C.R. T. 

in Cited in Say. R. *247. WaUis, 5 T. R. 375. 

n See, liowerer, 1 Burr. 409. p R. v. Warlow, 2 IVIaule U SelwyD,75. 

• R. r.VVilUamsi B. R. M. 3| G. 9. 
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charters voluntarily,) informations, in nature of qvo war-^ 
ranto^ were filed, grounded upon the notion that such cor- 
porations had forfeited their franchises through neglect or 
by abuse of them. An information of this kind was filed 
against the corporation of tlie City of London. The charge 
against them was, that they had forfeited the liberty of 
being a corporation, — first, by making a by-law for the levy- 
ing several sums of money of the king’s subjects coming to 
the public markets within the city to sell their provisions. 
Secondly— by having in common council voted a petition 
to the king, stating, that by the prorogation of the parlia- 
ment on the tOth Jan. 32 Car. 2. the prosecution of the 
public justice of the kingdom had received interruption^ 
and by ordering the said petition to be printed, with inten- 
tion that it should be disperjsed among the king’s subjects, 
to induce an opinion that the king, by proroguing the par- 
liament, had obstructed the public justice, and to incite the 
king’s subjects to a hatred of his person and government, 
and to disturb the peace of the kingdom. The case came 
before the court upon demurrer, which was joined in M. 
T. 34 Car. 2. at which time Pemberton was C. J. of the 
King’s Bench; but before H. T. when it came to be argued. 
Sir li. Saunders, who had been counsel for the crovvn in 
drawing and advising upon the pleadings, was appointed 
C, J. of the King’s Bench, in the room of Peinberton^ who 
entertained doubts. It was argued twice, the first time in 
H. T. Car. 2. 1682-3, by Finch, solicitor-general for the 
crown, and Sir G. Treby, recorder of London, for the corpo- 
ration ; the scjcond time in E. T. 35 Car. 2. 10*83, by Sir R, 
Sawyer, A. G. for the crown, and PoHexfen for the corpora- 
tion. It was contended, on the part of the crown, that a 
corporation may be forfeited; that corporations have the 
same creation as other fmnehises, and subsist upon the same 
terms, that there is a trust annexed to ail franchises, that 
they be not abused, and the breach of them is a forfeiture. 
It was then insisted, that any act of the mayor, aldermen, 
and common council, in common council assembled, was so 
much an act of the corporation as would make a forfeiture ; 
and lastly it was urged, that the acts in question were such 
acts as, being done by the corporation, worked a forfeiture. 
Judgment was given in Trin. T. 35 Car. 2. that the liberty, 
privilege, and franchise of the mayor, commonalty, and citi- 
zens, being a body politic and corporate, should be seized into 
the king’s hands, "as forfeited. Tliis was a great extension of 
the prerogative, but it was conceived, by the king’s advisers, 

q See BurneCst HUt. of his own Tiine,yoK 2. p- 935. cd. 13ino. 1725. 
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that the example of tliis proceeding against the metropolis 
might have an effect (as in fact it had) upon other corpora- 
tions ; and that the crown would be enabled, upon granting 
new charters, to name the magistrates. Tliis violent exercise 
of the prerogative, as far as it respected the city of London, 
was strongly marked by stat. 2 W. & M. sess. 1. c. 8. which 
rtwereed the judgment, and declared that the mayor, com- 
monalty, and citizens of the city of London, should for ever 
continue a body corporate and politic in re, facto, vt nomine, 
without any seizure or forejudger of the said franchise, li- 
berly, and privilege, or being thereof excluded or ouste<l, 
upon any pretence of any forfeiture or misdemeanor at any 
time theretofore, or thereafter to be done, committed, or 
sulfcred. 


If. In what Cases the Coitrl will grant an Information 
innatureof Quo Warranto. — Of the Corporation 
Act^ Slat. 13 Car. 2. Slat. 2. c. J, — ij Geo. 1. 
c. (j. — Test Act^ 95 Car. 2. c. 2. 

11 A VINO thus endeavoured to explain the general nature 
nf the quo warranto irilbrniat‘:on, and having set forth the al- 
terations made by the statute of Queen. Ann, in cases relating 
to odices and Iraiu his-es in corporations, I shall ])rocced -to 
inquire, what the nature of the office must be for the usurpa- 
tion of which the court will grant this information. 

In the case of the R. v. Boyles, Sir. S3(). 2 Lord Ravniond, 
it was huldcn, that it is not necessary to set iorth in 
the information the whole constitution of the place; or to 
sli^w^ whether the office is by charter or prcscrifition. If 
it bt* Alleged to be an oOicc, which appears upon the face of 
the information to concern- the public, this is sufficient against 
the [icrson who usurps it. Hence, the court permitted an 
information to be cxhiliittd against tlio defendant, Vvlio cxci- 
f :!>( (! the office of bailiff' of a ville; l)ccair-.e it appeared, that 
it was a public office, and concerned the government of the 
\ die, and the administration of pui)lic justice. So, the < oui t 
will grant an information in tlie nature of quo warranto 
against the portreeve of a borough and manor; wlio, as port- 
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reeve, is returning officer of the borouq:h^ So, against a 
person claiming to have a r.ght of \oting by v lrUn: of a bur- 
gage ten^Mcait®. So, aga iist tlie bailitf of a b<in» .-b and 
manor, bring a pivscrtplive oiiiun* and ineniher of the, 

court, had ppVv'or to sunnuon and srh*(t the^inry^; for 
suehgliscixtiona^’y ])owor js ju matiadal ‘and imporlJiut buietion 
in Iteatlininistration of justice (7). So, against the stcvv«ai<l 
of a court lect“. So, against the constable of a parisii*. 
'rhere must he an user as well as a chuui of a. franchise, be- 
fore tl c court caiieiitertai#! an application for an information^. 
As to what shall ainountTo an user, see R. v. Tate®. 

'I'ho court have established a general rule to guide them in 
exercising their diseretibnary power of permitting informa- 
tions, in nature of (juo warranto to bo filed, that tiicy v. ill not 
permit one cor|>orator to object to the; title of another, if l/e 
has concurreil in the election of that other, or ae’xnow lodged 
his title by acting ^yith him; or if the objection tliat he 
makes to tiui title of that other be equally applicable to his. 
own, or to the title of those under whom he claims*. IV either 
is it competent to a stranger to the corporation, although an 
inhabitant of the town, to impeach the title of a corporator^, 
unless he can shew that as an inhabitant lie is suliject to the 
local jurisdiction of the body corporate. 

By stat 13 Car. 2. stat 2, c. 1. tlio elec lion of corporaie 
officers, who have not taken the saeianie'nt within one year 
next before their election, is declart'd to be \nul. Hence, an' 
information in nature of quo warranto may be applied for <ni 
ibis ground; :iiid tlic circumstance of 1 lie relators having con- 
curred in the election whiclxtiicy thus seek to sot ashle, v.dll 
not aliord any objection to 'Aev application ; because thi‘ de- 
fect is a latent one, arising from the omission of an act which 
the legislature has positively required to be (lone, bcloiv; any 

r R. V. 3 T. U. r>J]G x R. v. Ooiultr*", Str. 1213 . 

of I’v'vt'v. y R. V WIuIwhI, r> 'i'. R. 

s llorsltunt cuBe, 11 . 30 (i. 3. 3 T. K. z 4 RrBR.n;. 

.j<59. I). a R. V. CiuJiipp, Oa'. R. Rtiro*-^ U 

t U. V. nini>i}:iiii, 2 Kiist, Sftft Laniiccsloii. 

rout£h of b R. v S(. .Uiini, K. T. n2<i.J. I^IS. 

M R. V. Hiilsloo, Str. Gji. Rovougb of Wuoilon Rusall. 


(7) It appeared in this case, that the iJaililf was not onUtled to 
any fees, so that an action for uiouey had and n'crbt.d couhl iwf' 
wve been brought to try the ('ofeiidaiii's fiile; a cl rciui: ‘stance 
•vhich seems to have inliutnced the di^eitioii of tiic court. 


VOL. U, 


1 : j: 
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person is elected into a corporate oflTice'^. And a stranger to 
the corporation may apply for an information in this case; 
because tlie ground of the application is to efiforc^ a general 
act of parliament, which interests all the corporations of the 
kingdom*^. But by statute 6 Geo. 1. c. O'. s. -the object 
of which was to lessen the rigour of the stat. of Charles, pro- 
secutions in onler to oust the party elected into a corporate 
office, on the ground of having oiiiitled to take the sacrdinent, 
as required by the stat of Charles II., must be commenced 
within six months after the electi^. It seems, tliat the pro- 
secution is commenced by applying for the rule '. Since this 
statute, the election of a person who has not taken the sacra- 
ment within a year next preceding his election, is not void, 
but only voidable, in case of a removal or pros<'cutiou within 
the limite<l timo^ Hence, where the plaintiif having been 
elected and sworn into the olHce of town-clerk, brought a 
mandamus for the insignia and other things belonging to tlu: 
office ; tq^w^ich the defendant returned, that the plaintiff was 
not diil}^ elected. In an action for a false return, it \\ as ob- 
jected that the plaintiff ought to piove, that lu‘ had taken 
the sacrament within the time prescribed by the statiit^ of 
Charles ; but it was liolden, that he was not obliged to jirove 
this fact, inasmuch as there not having been any prosecution 
or removal within the time limited by the statute of King 
George, the plaintiff's election stood confirmed, and became 
absolute®. In this case, the plaintiff was in possession of the 
oRice ; but where it appeared^ that the plaintitf being out of 
possession, brought a mandamus to swear him into his office, it 
was holden, 1st, tlial the case was not within the statute of 
George, because never having been admitted into the office, 
ho could not be removed out of.it, nor incur a forfeiture; and 
2u(lly, that it was incumbent on the plaintiff to prove, that 
he hud received the sacrament wuthin a year next before his 
election. 

The corporation of Winchelsca consists of a mayor and 
jurats*. Before a person can be elected mayor, hc.must he 
a jurat. Plaintiff was chosen a jujat, and continued so a 
year, not having taken the sacrament within a year previous 
to liis election. He was then chosen mayor, Having taken 
the sacrament witliiii a year before this last election. The 
question was, whetlier the statute of George hid bo removed 

c R. V. Smith, a T. R. p73. g S C. 

d K. V. Bfowii, 3 T. R. 574 . lu li Tuflon v, Nrriiison, Ld. Huymoiiil, 

c S. C. 13ri4. See also Cowp. 539 . 

f Per 1.(1. Mansfield, C..I. In Crawford i Martin v. Jenkins, M. 14 C.2. MS. 

▼. Pun ell, a Burr. 1016 . Sir. 1145. S. C. 
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all iUCapacities in the plaintiff, as to qualify him to be mayor, 
he not ap})earing to have been questioned for not taking* the 
sacrament befote he became a jurat. It was holden, that 
the sta^te o^f George was a remedial law, and ought to be 
construed' liberally ; and coiisequentljr, that it removed the 
incapacity of the party, and that it would be a forced con- 
struction to confine the generality of the words to a discharge 
of prosecutions. 

By the tost act’' every ^rson who shall be admitted, isc. 
into any otru‘(', civil or rniKtary, or shall receive any pay, &c. 
by reason of any patent or ^mnt of his majesty, or sfialt be 
admitted into the family of nis majesty, shall take the oaths 
of supremacy and allegiance the next term, and subscribe 
the declaration against transubstantiation ; and shall also re- 
ct'ive the sac raii|ent of the Lord’s Supper, after the manner of 
the Church of Kitgland, within three months (8) after their 
admittance into the said office. Persons neglecting or re-- 
fusing to take the oaths and saemment, and being convicted 
of executing their offices after such neglect or refusal, are 
disabled’ from suing either at law, or in equity, from being a 
guardian, executor, or administrator ; from teiiig capable of 
any legacy, or deed of gift, or to bear anyollice; and shall 
forfeit 5<)(y. Several attempts have, been made to obtain a re- 
peal of the corporation and test acts: but hitherto, they have 
been ineffectual. The inconveuicuces, Iiowovcr, n rising from 
(iicso statutes, have been greatly mitigated by the anuiuil acts 
of parliament, which since the year 17 have been con- 
stantly passed, for the indemnity of persons who have omitted 
to qualify themselves within the time limited, and for allow- 
ing further time for that purpose. 

Votes given for a candidate, after notice of his being in- 
eligible, are to be considered as thrown away, tliat is, as if 
the persons so voting had not voted at all". In such c‘ase, 
if there arc other candidates, who are duly qualified, he who 
has the gaiatcbt number of legal votes will be duly c lectcil ; 
but until he be sworn in, the office is not legally filU d up and 
t‘n joyed by him, withiiipthe exci ption m Ihe annual nuk-jii- 
nity act. And, therefore, if the disqualified person who had 

k 25 Car. 2.C. a. A. I). 1G72. n H. v. Hawkins, 10 lHasI, 21 1. K. v 
I •jrt Car. ’ Harry, 14 East, 519. 

HI See 16 Geo..^/ c. JO. 


(R) JEnlargcd to six mouths, by htat. Geo. *2. c. 30, s, 3. 

K H 2 
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the "rcatest mimbcr of votes be sworn into office, and after- 
awards qualify hiniself by taking the sacrament, &c. within 
the time allowed by the indemnity act, he isherj^y recapaci- 
tated, and his title to jthe oflice protected, sucfas office not 
having been then vacated by judgment, or lega% filled up 
anil enjoyed l>y another person Votes giv^ before notice 
of the ineligibility are not to be consider^ a$ .thrown away**' 


III. Of the Limitation of Time for granting an 
Information. 

ri,,. the year 17()7, different motions having been made with 
,it View to impeach the titles of corporators in the borough of 
WincheIfK-a, after a long quiet enjoyment, it was suggested 
^froin the bar, ( hat it would be absolutely necessary to draw a 
line and to Jiv the precise period of possession after which 
a corporator ought not to bo disturbed, by any information in 
the nature of a quo warranto, granted under the discretionary 
po\vcr given by 9 Ann. o. 20. ; whereupon the court declared, 
that by analogy to several statutes, and to the rule that hacl 
been laid down in several othpi’ cases (9), a quiet and undis- 
turbed peyssession of a franchise for twenty year$\ ought to 
be a bar to any ap])iication made to the Court of King 
Bencli, although it could not be a bar to the kms: himself if 
he should think fit to prosecute the usurpation by his at- 
torney-general ; that twenty years was the ne plus liftra^ bo- 
y 0 ) 1(1 uhich tlie court would not disturb a pe'aceable posses- 
sion of a franchise ; but that in every case within twenty 
years, their granting the rule, or refusing to grant it, would 
Ilepcnd upon the particular circumstances of the case that 

, o R. V. Pivrry, ) i East, 5 19. p R. v. Bridge, l Maule &Selwyn, 76. 


(9) The statute of limitations (21 Jac. 1. c. 16, s. J.) concern- 
ing writs of forniedon and entry into lands, is coniined to twenty 
years. Thestat. 6 f 10 and II 3 . c. 14 . s. Ujp^igerning, writ'* 
of error is also confined to twenty years. Courtsfi^f^t^u^y do not 
allow the redemption of a mortgage after twenty Bills of 

review have been generally disallowed after twenty years. Bonds 
vv hich have lain dormant, sjmll be supposed to ])e satisfied after 
twenty years. Ejectm.enti^'' Require a proof of possession within 
twenty years. 
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should be in question before them’’, that within twenty years, 
length of time might weigh as presumptive evidence ; or, as 
one c7>cMm5^a/2cc joined to others, to shew the impropriety of 
granting an information'. Hence^ w hero tlie qualifi<'ation was 
residence^«nd paying scot and lot, and the l‘act of residence 
was doubtful, byt there had been an 'ite^uiescence on the part 
of^ the persons "applying, and a concirfrence in the election of 
the corporatorv'%ria in many subsequent acts, the court dis- 
charged the application for a removal with costs®. So, where 
an information was prayed against a person who had served 
the ollicc of mayor, tho^J^lator alleging, that he believed the 
defendant had not been ilply sworn in ; twelve years having 
elapsed witliout any interference, and it appearing by the cor- 
poration books, that the defendant had been sworn in, the 
court refused to grant the information^ At a subsequent 
period, viz. in Uil. 'Perm, 1791, the court were of opinion, 
that the limitation of twenty years, within wbiicli lime these 
applications jnight be granted, was much too long a period, 
and contrary to tlie intent of the 9 Ann, c. *20, That at the 
time when the rule was laid down in the Wincheheax*^^^% 
the court were certainly unapprized of several cases, which 
had boon determined before that time: R. v. Pike and Pri- 
deaux, Tr. 10 Geo. 1. Rex v. Johns, there cited; and R(\\ v. 
the mayor of Ilelleston, Hil. 12 (h'O. ,1. 3 T. R. 311. which 
were decided entirely on the ground of length of titne, though 
considerably within twenty years. I’he court, therefuiv, w ith 
a view* to prevent corporations being thrown into confusion, 
resolved, and expressed their resolution in the form of a ge- 
neral rule", that, in future, they would linut their own dis- 
cretioii in granting applications of this nature to six years; 
beyond which time, they would not under any cn'vnmstamcs^ 
sulfer a party \vho liad been so lung in possession of his fran- 
chise to be disturbed. And, in a subsequent case*, the court 
refused to grant a quo warranto information to impeach a 
derivative title, where the }>erson claiming the original title, 
liad been in the uiKlisturbed possession of his office six 
years. An act of yiarliamenl has since been passed, ground- 
ed on the spirit of the above rule, (stat. 32 Geo. 3. c. jS.) 
by which tl is enacted',^ 1st, t^at it shall be lawful for any 
defendant to plead to an information in the nature of a quo 
warranto, thatJie held or executed the (yffice or Jranchlse six 
years before the exhibiting of the information ; and 

q 4 Burr. 1963.^ 8 E. Edw. Wardroper, M. 7 Geo. 3 ., 

S(eeal8btf.;v.^$tacey, 1 T, R. h ap#' 'A Burr. 1963. 

R. V. Newlin(|f,'3 T. R. 314 . / ' ' t R. v. Newlin^, 3 T. R. 310 . ’ " 

r R. V. Dawes, 4 Burr. 2121. '!'• B- ^ ^ Y 

V. Peacock, 4 T, R, 6 a 4 C^'^ 
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that if the issue joined, on sucli pica, be found for the de- 
fendant, he shall be entitled to judgment and costs. The 
six years before exhibiting the information, mean six years be- 
fore making the rule absolute for the infornhition, abd not 
six years before obtaining«thc rule nisiy. And 2dly, that 
titles tl^^vived under an election, nomination, swearing into of- 
fice, dt admission of any person, shall not oisr affected by rea- 
son of any defect in the title of the persoii,«ll«?ting, ifec. in 
case such person has been in the exercise of his otfice six 
years before the time of tiling- the information. A title to 
one office which is a qualilicati^^ to hold another is not 
within this clause*. ;f 


iV* icy the Construciion of Charters^ and of the Opera* 
tion and Effect of a new Charter. 

Contemporaneous usage has always been considered as 
of great importance in the construction of charters*: not that 
usage can overturn the clear words of a charter, but if they 
are doubtful, the usage under the charter will tend to explain 
the meaning of thciri\ 

If a corporal ion by prescription accept a charter, whereby 
the election of burgesses is directed to l>e made in a manner 
different from v. hat ir.iii obtained by ancient usage, the usage 
being iiiconsistciu with the charter, can no longer subsist; 
but is detej'inincd by the acceptance of the charter, which 
musi ;?ftCTwards be the only measure, by which the election 
of burgesses is to be governed*. 

If a corporation has franchises and privileges by grant or 
prescription, and afterwards they are incorporated by another 
name, as if they were “ tlie bailitls and burgesses” before, 
and afterwai\is they arc to be stiled, “ the mayor and com- 
mouatty yet the newly-namejj bo<ly shall enjoy the fran- 
chises, privileges, and hereditaments, wdnch the oM corpora- 
tion had either by grant or prescription ^ 


y R. V. Stf/lccii, 9 Maule & Sclwyn,7i. 

R. V. Stokts, 3 Maule & Selwyii, 71. 
a PcrLcl. Kt*nyoit,C J.d«liTenn^<ii{^ 
fiioa of court, R. v. Bejiringcj^ 
4 T' A ® 

b Per ?|^- M«n.6eM,;Cjt4.^'R.Jfc 

Varld^^^wp.^SiiO. ^ ^ 


0 Powell V. The sd Mar. 

1738, 3 Bro. P. C. 3g8^,1toiiiUn*s cU, 
Borough of Breckiu^^-' ‘ * 

it 4 Rep. 77 - H. per tor. tladd0ck> 
cs«j^ I 
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Where the kiug- grants a charter to a corporation, there 
being a prior charter existing at the time, the now charter is 
void ah initio j because two corporations for the same pur- 
posesfrof government, cannot ^st within one and the same 
place, and at one and the same. time ^ 

While a corporation exists capable^of discharging its func- 
tions, the crown cahnot obtrude another charter upon tliem^ 
It is competeait;; t€i$ them, either to accept or reject the prof- 
fered charter. 

If there be an old chatter surrendered, but the surrender 
is not inrolird, an<l a new 4‘harter, in consifleration of the sur- 
rendiT, granted, the second charter is void®; and if there be 
any other persons named in the new charter who were not in 
the old, any law made by them is void; because they act 
under a void charter; but otherwise if the members nomi- 
nated are the same as in tlie old eharttn*, because tlien they 
act by their first charter, which still remains good**. ' Upon a 
^|uo warranto against the town of Liskeard, in the reign 6i 
(Uiarles the Second, they surrendered their charter, which 
^v^ls not inrolled until the reign of king James the Second, 
whp, in consideration of the surrender, granted a new charter 
to them. It wjis holden, that the second charter being in con- 
sideration of a void surreinler, was also void*. ^ 

An information, in nature of a quo warranto, was brought 
against defendant*^, stating ,that king Hcmy the Fourth, by 
charter granted to the corpOlation of the city of Norwich, 
that the city should be a county by itself, and that (lie com-- 
monaltij should choose two sheritfs; — that king Charles the 
Second confirmed the cliarter of Henry the fourth, and 
granted over, that the mayor, sheriffs, and aldermen should 
choose one person to execute the oftice of shcrilt‘, and that 
the commonalty should choose another; — that the defendant 
had been elected sheriff by the mayor, sheriffs, and aldermen ; 
but had refused to take upon him the oftice. The defendant 
pleaded, that he was a protestant dissenter, and had not 
taken the sacrament within a year before his election (10). 


c* R. V. Amei^; D. P. 20th, April, 17DO#,. h Rally t. Palmer, 12 Mod. 247. 

2 Bre. P. C. 3:16. Tomlin’s ed. ' 190. S. C. 

f Ltl. Kenyon, C. J. K. v, PasffioiT, i Piper y. Ueiniia, 12 Mod. 

a T. R. 240 . k R. V. Larwood, LcJ. Ray 111. iij). Saik. 

g R. V. 4 East, 335 . 167. Comb. 31a. S. C. 


(10) There were other pleadings; hut as the points arising out 
of them are foreign to the subject this* chapter, they ar^joknitted- 
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It was contended, on the part of the defendant, that the 
election was void ; that ihc njayor, sheriIVs, and aldermen, 
had no power to jnake such ejection, iiiasmiicli as the liberties 
j;Taiitt}d by the charter of Heitijf 4. could not be divested but 
by sanender or forfeiture, ananeitlicr tl»c. oue^nor tjie other 
appeared by the record; nor was it apparent, that ttie coipo- 
ration had accepted tlic new charter. Byt Hjgk^C. J. and Sir 
Oiles Eyre, were of opinion, that was duly 

elected; 1W, although the new charter ha^l been void, if the 
co^ j)oration had refused to accept it, since the king <‘ouM 
not i ;ke away liberties before granted by him, without the 
coacuiivnre of the grantees, yct,Jf tlic corporal ioii accepted 
such a charier, it was good ; — ti',at here was cviilcncc of tlieir 
aecejitaiKc; for the commonalty used heo tofore to elect 
both, the she rills, and now tiiey elected only one; and the 
election of the other, liyihe mayor, &e. shewed, priwr fucie^ 
that; they accepted it. Beshles, if the corporation bail not 
. accepted the Vtcw charter, the defendant ought to have shew u 
it ; but here Im had admitted it by his spe aal plea. 'J'hat 
the corjx)ration might have used the n» w charier as a grant 
or confirmation; but having luaile (heir i lections according 
to it, it Avas evidence of their consent to accept it as a 
grant. 

Where an application is made to the court for a mandamus, 
to direct the rdling up ariy vacaucu'S in a dclinite integral part 
of a corporal ion, the rom;t wdlTetpiirc strong grounds to in- 
duce them to refuse the writ, on account of the great incon-. 
,venicnc(* which may follow from the not tilling up such vacan- 
cies^ and the risk of dissolving the corporation*. 

When a corporation is reduced to such a state as to be 
incapabh of continuing its existence aud of doing any cor- 
porate act, it is extinct as a body c orporate. In such case, 
it is competent to the crown to renovate it, by granting a new 
charter to the remaining members of the old corporation, in 
conjunction with otlicrs, or to others alone”. It is not neces- 
sary that this charter should he accepted by a majority of the 
remaining mc inbers of the old corporation ; it is sullicient if 
it be adeepted by a majority of tpe grantees. 

Where a charter is silent as to the mode of continuing the 
succession, a corporation has a fight of necessity^ or an inci- 
dental pbvver to continue itself, and to make rcasiginablc by- 
laws for that purpose; as by election. Wherd^ "however, 
there is a provision of such a natuix; as is calculated at all 

I R* of GranipOiid,^ T. U. ’ m R. ▼, Pasmore, 3 T. R. 199. 
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times to continue the succession, without ever procccclinsj by 
way of voluntary election, that may afford a grouml for pre- 
suming that voluntary elections were meant to be excluded ; 
butr where there is no provision, aflbrding a supply of bur- 
gesses to thSt extent, the corporation has the right of pro- 
ceeding by election. ’ Hence a provision for a su})ply of bur- 
gesses by thelsources of birth and servitude, has been hoUUnr 
to be not -ipfGC^lf>aftible with the existence of a power of 
election ; for, though these modes of supply may render a 
frequent recurrence to election less necessary, the ^supplies 
from all these sources are not likely so to overload the cor- 
poration, as to incurnb^ its operations by a destructive or 
very inconvenient redundency of its members ; and without 
occ asional supplies by election, the other sources, by birtU^ 
and servitude, might be insuflicieiit*'. 


V. li^-Laws. 

F 4 VERY corporation has power to make by-laws. This 
power, like the ])Ower of suing, or the capacity of being 
sued, is included in the veryr, ac^ of iucorporatiou ; and it is 
not uocessiiry, although usual, for the crown fo confer this 
power in exjiress terms •• Where the corporation is by char- 
ter, such by-laws may be made as will enforce the enci of the 
charier in a way more convenient, and tending more to the 
care and good government of the society, than what the 
charter has prescribed. Hence, where it is directed by the 
charter, that the mayor, or aldermen, or other principal 
officers, shall be chosen by the burgesses or commonalty at. 
large, the corporation may, by common assent, for the pur- 
pose of avoiding popular confusion, make a by-law, restrain- 
ing till’, power of election to a select number of burgesses or 
commonalty P ; that is, where the right of election is given to 
a whole class of men, they may restrain it to a part of them- 
selves; byt where a corporation consists of several iiilegral 
parts, as, 1st, the mayor : 2dfy, the aldermen ; 3dly, the com- 
monalty ; and the right of election is given to the three parts 
cpii jointly, a by-law excluding one integral part from tiie 
rigl'it^of efection, <?. g. the commonalty, is void^. 


11 U. V. Bird, B.U. H. 51 G. 3. 13 East, See also Barber v. Boulton, ] Str* 
a()7- 314. H. V. Bird, 13 East,.375. 

o Hob. 01 1 . Head, 4 Burr. Borough 

Case of Corporatioiii, 4 Rep. 77. K . of Hctotoii v 
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^ In ortler to give validity to corporate acts, it is essentially 
necessary in all cases where by the coaslitution of the cor* 
pomtiou there is a detiriite body, who form an integral part 
of the corporation ; 1st, that a i^ijority of that defitiite body 
should exist' at the time when any corporate' act is lo be 
done. Hence, if an integral part of a corporation is reduced 
by the death of its niembcts^ so that therfeVdocs not any 
longer remain a inajority of such integral Jmrt^.theic is an 
end of the corporation". 2dly, Tliat a majority of that body 
must attend the assembly, where such act is to be done.^ It 
is not, however, necessary, when met, that there should be a 
majority of each of the integral parts, ie give validity to the 
corporate act; it is suBicient if it Ije done by a inajority of 
the whole, when so properly assend>lc<l'. “ If coiporat;e 
acts arj^ to be done by a select ninnbev of im inbers upon a 
particular day, all who liave a right to be prt‘seril in tliat 
as^t^bly pUght to be summoned, ami to have notice that 
afe to meet on the business (it is not necessary to spe- 
cify \Vhat business) of the corporation. This rule a<lmits of 
no.excepttou, unless in the case wiiere a nK‘nd)er has abso- 
lutely deserted the town, by absenting himself and removing 
his family out of tlie town. It must l)e an entire departure 
from the place; for if t\\e person has au house and family in 
a corporate town, though he be abroad at the time of holding 
the a.sscinbly, w hether fur his health, his diversion, or upon 
business, he ought to he summoned. When the notice is rcr 
gularly given, a majority have power to do any corporate act 
— but if the whole assembly meet by accident, they inay pro- 
ceed on business, provklcil they are unanimous; but otherw ise 
it is, if any one member of the corporation dissents, lie has an 
absolute neg;iti\ o'*. 

It is essential to tlie validity of a by-law, that it should be 
consistent noth, and that it should not be repugnant to, or 
contradict the charter; for in a case where the charter di- 
rected that tlui mayor and aldermen, or the major part of 
them, should yearly nominate four of the burgesses, or inha- 
bitants, to the commonalty at large, out of wliom they were 
to elect one to be mayor, and who, at the end of his year, 
was to be an alderman ; it w^as holden, that a by-law pro- 
viding, that an ald^rman^ who was an inhabitant, might be 
elected mayor, w^as bad, inasmuch as it was inconsistent with 
the charter; because it was not intended, that aldermen 

r R.v, Morris, 4 East, 17. t R. v. Bellringer, 4 T. R. 810 .: R. v. 

s Ld.Xdtiyoii, C* J. R. v»Graiii||Oun^i . Milter, 6 T. R'. ^6 h. 

6 T. 11, 00^. ‘ A Per Ld. Hardwicke, C.J. in “R. v. 

. -c V - Kyuastoii, B. R.T. 8 & a G. 2. MS. 
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who were to nominate the candi<lates for the mayoralty, 
and who vrere to commence aklermen by serving the otVjce 
of mayor, sliould be chosen mayors, because they happened 
to be inhabitants". 

A by-law,^^ though made by the whole body, if it narrow 
the number of those out of whom the election is to be made, 
is void. Hcrtce, wliere the poweiT of electing the mayor was 
giveu, by the charter, to the mayor, burgesses, and com- 
monalty, who were, to choose the mayor of the burgesses, 
and a by-law directed, that the mayor and common-council, 
(11) or the major part of them, ot which the mayor to be 
one, should elect one of the common council to be mayor; it 
was holden, that such by-law was bad; because it is compe- 
tent to cl corporation to make such ordinances only as arc for 
the better government of the corporation; and the pre^nt 
by-law was prejudicial, inasmuch as it confined their choice; 
for, on the terms of the charter, they were at liberty to 
( hoose out of the burgesses at large. Anti Lee, C. J-observeti, 
that a corporation could not alter the charter as to the persons 
eligible, neither could they set up another government than 
the charter had prescribed^ And upon the same principle, 
a by-law directing that no person shall bo elected mayor a 
second time within six years, has been holdeu to be void®. 

A by-law made by a part of the corporation to ileprive the 
rest of the right ot electing, without their assent, is bad. 
Hence, where by the chartet the power of electing coinmon- 
councilmen was given to the mayor, jurats, and commonalty, 
and a by-law was made by the mayor, jurats, and common- 
council, restraining the election of common-councilmen to 
the mayor, jurats, such of the commonalty as were of the 

X R. V. Tucker, R. 14 G. g. MS. Bo- . cited in 3 Burr. 1836, 1936, 183^. 

rough of Weymouth. (I2-) 

y R. V. Phillips, Mayor of Carmnr- z R. v. Mayor of Cambridge, II. 33 G. 

then, H. 33 G. 3. Trin. 33 & 33 G. 3. MS. 

3 . MS. and Bull. N. P. 311. S. C. 


(11) N. The charter contained a provision, that the corporation 
niigkt elect out of the burgesses twenty to be coinrnon-council. 

(13) This case was argued several times, and settled the point, 
that the number of the eligible cannot be narrowed, although on 
the authority of the case, in 4 p.ep. 7B. the number of electors may*** 
Per Airier, J • in B, v. Mayor of Cmbridge, ub. sup. 
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common council, and sixty others, who vrcrc senior common 
freemen; the by-law was holden to be:bad*. 

A by-law cannot explain a doubtful charter: if there be 
any ainbionity on the face of the charter, it is the province 
of the court to cxpoimd itX 

A by-law which i^ivcs a voice in the election to any person 
to w!iom it was not given by the constitution of the borough, 
is bad'. , ' " 

It remains only to observe, that a by-Jaw may be good in 
part, a:i(l !;ad m part, provided the two parts are entire and 
distinct from each othei*^. 

Altliough there do not remain any traces of a by-law in 
the corporation-books, ami although llicro cannot bo ariv 
propf ^giveu of tile loss of it, yet. Upon evidence ol’ con- 
Staitfiis^gc, a jury may be directed to pre-iume its existence'. 

y. JHead, 4 Burr. 2518., and 11. v. Bird, 18 East, 3B8, 
wti^rfe defendants j)lcaded a by-law not now extant in writ- 
Sixty years usage luts been considered as e\ idcnce of a 


VI. Of the Inspection of the Records of the 
> Corporation. 


Evrav nic mbov of the corporation has, as such, the right 
inspe«:t the books In ionging to the corporation for any 
^matter that coiici ins hirnself,^ although the corporation are 


a H.v. ruibush, co!imion-C(unicilmaa 
of MabKtoiu', li, T. 8 Geo. 3 4 Bun*. 
2&iiA ( 13 ). 

b K.‘v. Tiiclvcr, E. 14 Geo. 3 . B. R. 
MS. 

c 11. V. 13 East, 337 . 

(] Adni. pw^Ld. Kciivon, C. J. in R. ▼. 
Fislicri^u of I'avcrsliain, 8 T. R. 
35 (}. 


e St*« 2 V« z. 330. 

f P<*r Ld. Mansfield, C. J. in Perkin v. 
Mastier, Warden, &c. of the Com- 
pany of Cutlers, in Kallainshire in 
the county of York, 2 I MS. Serjeant 
Hill, p. (3.>. 


(13) See also R. v. Spencer»3 Burr. 1827. (the same corporation,) 
where a by-law excluding all ihe%oiuuionalty, except such as liad 
served the office of church- warden and overseer, for one year, ygs 
holden void ; inasmuch as it superadded a (piulification not required 
by the charter, and whi^^d 90 Relation .to, or connexion with, flieir. 
corporate character 
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not parties to the dispute which renders the inspection nc« 
cessary ; but the ^court will not grant the rule generally, but 
only to inspect the particiil^^ bpok in which the infbnnaliou 
sought for is to be founds. 


VIL Of the Pleadings. 

A Qvo WARRANTO bciug ill tlic uatuic of a writ of right, 
the defendant cannot plead any plea, except to justify or 
disclaim^. licnee he cannot plead, not guilty In like 
manner, he caiinot plead, non usurpav}t\ or that he did not 
usurp die olVicc in question. "^Ihis appears from the' nature 
of the charge, which calls on the defendant to shew by what 
authority he exercises the office in question, to which charge; 
the pleas of not guilty and non tiburpardt dp not allbrd an 
answer. ' <7 

By St at. 3*2 Geo. 3. c, 58. s. 1. ‘‘ the defendants to any in- 
formation in the nature of a qno warranto^ for the exercise of 
any office, or franchise, in any city, borough, or town cor- 
I>orat(;, whether exhibited witli leave of tlie court, or by his 
Tiiajesly’s attorney-general, or other ofiiccr of the crovvu on 
behalf of his majesty, and each and every of them, severally 
and rosiicctivcly, may plead, that, ho or they liad first actually 
taken upon themselves, or held or executed the otfice or, 
franchise, which is the subject of such information, six years 
or more before the exhibiting of such information, such six 
years to be computed from the day on which such defendant 
was actually admitted and sworn into such office or IVan- 
chise; which plea may be pleaded either singly, or together 
with such. plea as they might have lawfully pleaded before 
the passing of this act, or such several picas as tlio eotirt, on 
m’otion, shall allow; and if, upon the trial of such informa- 
tion, the issue joined upon the plea aforesaid, shall be found 
for the defendants, or any of them, he or they shall be enti- 
tled to judgment, and to sucli costs as they would by law 
iiave been entitled to, if a verdict and judgment had been 
given for them upon the merits oj their title. 

Idle second section provides, that the prosecutor may 
rq)ly a forfeiture, surrender, or avoidance, by the defendant, 

g It. r. Uofiimen, in N. iipon'T. Str* ' i Mod. 2SJ5. 

122.1. r * k One^i VvUla^den, lo Mod. 296. 

h Pn- Holt, r. J. 12 Mod. a‘2'3 ' 
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c»f the office, or frafichise happening within six years before 
the exliibition of the Mnforraatiou, whereon the defendant 
may take issue, and shall ]}e entitled to costs in manner 
aforesaid. 

The preceding statute having been made in pari materid 
with stat. 9 Ann. c. 20 . i8.4:onfined to corporate offices*. 
But the defendant is entitlfed, by this act, to plead several 
pleas, althougl) the limitation of time does not form the sub- 
ject of one of his pleas"*. 

\nicre the plea consists of several facts, from which the 
defendant infers that he is entitled to the office, the replication 
uiciy contaima denial of any of the facts stated in the plea; 
hut if it contain merely a denial of the inference drawn by 
the jd^ciidant from those facts, it will be bad; for that 
merely to a denial of the law; for the judges are to 
ddfe^ine, whether the inference drawn by the detendant is 
faiTj^ilkawn- 

information against the defendant for usurping the 
of portreeve, defendant shewed a title, and concluded 
his pica, and so he says that he did not usurp in man- 
ner and fomi as in the said information is alleged;** — the co- 
roner replied, that lie did usurp in manner and form, &c* 
The replication was adjudged to be bad". 


^ A' III. Evidence. 

. Corporation books are generally allowed to be given in 
evidence, when they have been publicly kept as such, and 
the^entrics made by the proper ollicet^; not but that entries 
made by other persons may be good, as, if the town-clerk be 
or refuse to attend; but then the circumstances under 
which the entries have been made, must be proved. Corpb- 
ratioii B^oks being of a public nature, examined copies of the! 
ejjtries tJierein may also be given in evidence; and cons^* 
qnently tlie court will not enforce the production of the ori- 
ginal boqksP, unless it appear to be necessary that they 
should be inspected on account of a rasure, new entry, or 
the like, which must be verified by affidavit. 

A 

I R . V, Richardson, 9 East, 4 ^..’ ' ^ o Per Cur, R. ▼. ]\lothcrscI{, 1 fiff. 03; 

m K. V. AiJtridg^,‘S T. P Procos r. Mayor, Sta of UlihU'oii, 

u K. V portreeve \ 3(»7* 

l>evuubbiie, E. 1 Geo-.^il^ 
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In a case^, where jt was insisted, that by the constitution 
of a corporation by description,- no person was , capable of 
being elected a comhion-councilinah, who did not inhabit 
witliin the borough, and also hold a burgage tenure; to 
prove that such was the constitution, a wdintss was called, 
who was an inhabitant of the borough, but had no burgage 
tenure. J'he court were of opinion, that he \Mifi a good 
witness, observing that there was a necessity of allowing 
sncli people in a question of this nature, since they must best 
know the right; besides, he was in effect a witness against 
himself, by saying, “though I am an inhabitant, yet Thave 
^o right to be chosen, because I have not a burgage tenure.’* 

A person having a bare authority, and not being a party to 
the n'cord, is not prevented from being a witness. 

The Oustoin of a corporation, in /lhe election of a mayor, 
was', tFvat at a court lect, held within the town, the old 
mayor nominated one elisor, and the towm-cleHc.anothjei*; 
and in case the town-clerk refused to do it, or'was absent, 
then the mayor chose both the elisors, whith -^lisdts, 
chosen, nominated the jurors, who Were to elect themla^r 
for the subsequent year. An information in the nature of a 
quo warranto was brought against the dcfen<lant, to shew bvr 
what authority he claimed to be mayor of lUiitagel. Ana 
there was likewise an information granted against one Janies 
Hoskins, for exercising the office of an elisor; and a third 
information against one Pascho Hoskins, for executing the 
powers of juitil in that corporation. These informations 
were carried down to Cornwall to be tried there before Baroir 
I'liompson. And when the information against the mayor 
catiie to be tried, his right depending upon the validity of 
this custom, upon which one of the issues was joined, he culled 
James and Pascho Hoskins, to prove the custom of tliis bo- 
rough to be as set forth above. But the counsel for the, king 
o^ected to the competency of their testimonies; because 
they were called to support a custom, which they were,con- 
cerued in interest to maintain; for if there was no such 
custom, then James Hoskins, who was chosen an elifeor by 
tKe. late mayor, in the absence of the town-clerk, was 
wrongfully chosen; and so likewise must Pascho Hoskins 
te, being* nominated.a juror by James Hoskins. And Tliomp- 
sbn B. thinking this was a suftcient objection to their com- 
petency, refosed to admit their testimony , w hereupon , a 

t( Stev«tnsoTi V, NeviQfonu $tr, SS3. Ld. r R. Mayor of Tintaffcl, Bi R. 

Rsym. rU53. . . , ■ , tfU liKCieo.^. MS. S.C. by the uame 
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verdict was^ found for the kio^. A new trial was aftenvaMs 
moved forfOn witnesses were competent 

and oujfyht to liave^'Si^n revived. The case having hcen 
very fully argued, iJbrd iKrdwicke, C- . J. observed, that it 
would 4 '^proper to consider the objections against James 
and Paseho Hoskins separately the strongest of which lay 
against James, the elisor.--^? The olijections against James 
are principally two: lit, that life is interested in the proof pf 
this custom, because he has derived hi^ fright, and execufecl 
his authority^ under that custom which be was called 'to 
prove. 2dly, that he is interested if there is no such eustotft ; 
tor then thd^former mayor had not any authority ;to choose 
him as an elisor, and consequently he will be liable to bo 
punished in ah information in quo warranto, for exercishfig 
suchta po^vfer. As to the^ ,1st ol^cction, that James derixies 
aiUtbority from this custom, I think the proper an- 
that his authority is ended, and his claim is licit 
or franchise, but only ^ naked authority. 
wonly an elisor chosen by the corporation, for llie 
6f‘ returning a, jury to choose a mayor; and that js 
not ah office, but an authority constituted for that particular 
purpose. And hlim not aware of any case, Where a pei'sdn 
having a bare authority only, and not beingli party' to the 
record, as James was not, was ever hindijrod irom being ^ 
witness:, as in the case of sherifls and their oHicpfs, who are 
always allowed to be Avitnesscs to piwe the execution of the 
process, and what was done under it, if tl)^ arfe not parties 
to the record. And therefore I think Jatriwliad no interest 


It: this office. As to tlie 2d objec tion, of his being liable to 
punished by an information, fora wrong exercise of his 
power, I think it is by much the most material one. But it 
goes to his credit, and not to his competency, as I think ; for 
I d^’t know of any case where CA^er jt has been held, that a 
was an incompetent witness, because he was possilily 
Huple to be punished in au information in nature :.of quo 
for a past act, the lawfulness of wftich he may . 
support by tlie testimony he about tp give in 
auptner action, to which he is not a party. And;it;iscvje!iyi: 
day’s, experience, that persons who bavefoi^t^ly/e 
offttes iu a ^corporation, arc produced 
did t^y were in the officq,,and what UsuaJUy; , 

ilpqp ; though, juch tficse -officers 

InWe been Itiable to be pujiished .bjy infbmi^tipns.iQi^jtok 
unlawfiil acte, the stat^|tpf,.limite nqt, exti^dfl^^p, 
iriformatidiis inqiiQ wailMtp.^ And yet such witnesses nave 
been always altow^^6f^p^^^. fvjience. And should we 
determine that iwa pojpa'petent witness in matters 
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bdoii^ring to corporations, who is by possibility liable to be 
punished by iidbnnation, we should shut out a g^*eat deal oi 
pooti evidence. Wherever any unlawful act is done in a 
corporate assembly, the whole asstoibij is liable to be punisli- 
Cil by informations; and yet the persons who were present 
at such assemblies are always allowed to be good witnesses; 
and if they were not allowed, there would be no evidence 
as to such acts at all; Tlie case in 2 Ro. Ab. foi (iSo. pL 3. 
wdiich says, if three several men, upon a suit in chancery, 
depose that J. S. made such an arbitration, &c. and upon 
that the party grieved brings three several actions against 
them for perjury, each of them shall be a competent witness 
for the other in the several actions, is full as strong as this, 
which case is mentioned in 2 Hale’s History of the Pleas of 
the Crown, 280. And in 3 Keb. DO. a person interested was 
allowed to be a witness. Therefore, upon these reasons, 
without looking into, and comparing all the cases which have 
been cited at the bar, so as to distinguish one from another, 
(which, if I had done, it would liave been difficult to have 
reconciled them togetlier,) I think the objection to James 
Hoskips goes only ito his credit, and not to his competency. 
And the objection to Pasclio Hoskins is weaker than that 
to James. Whenever a <juestioii arises about the compe- 
tency or credit of a witness, 1 am always inclinable, unless 
tbe objection is very strong, to allow it only to his credit ; 
because, if the objection is allowed to his cornpctiMicy, it 
tends to shut out that light which an allowance only to his 
credit admits ; and after the examination of the witness, the 
judge who tries the cause may make siu:l\ observations to the, 
jury upon tfie evidence of the \yitness as he sliall think pro- 
per to take off the weight of the evidenci .” I'he other 
judges concurred, and a new trial was granted. 

A judgment of ouster may be given in evidence to prove 
the ouster of a third person, by whom the defendant was 
admitted. In a quo warranto to try defendant’s ri.;ht to be 
a bailiff of Scarborough*; in setting out bis rigiit, lie shewed 
his own election under Baity and Armstrong, two former 
bailiffs, alleging, that at the time of his election thty w*ero 
bailiffs. Among many other issues the coroner took this, 
that Batty and Armstrong were not baililfs, as alleged in the 
plea. The proof of this issue lying upon the defendant, he 
gave general evidence of the election and right of Batty and 
Armstrong. And to encounter that, the prosijcutor gave evi- 
dence of the Custom of the boro.ugh of electing bailiffs, and 

• R. V. HebUeii, E. Itt 

^ - X- 


YOL. II. 
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pwluccd a Record wljiereby judgment of ouster was giv-eii 
itgainst Batty indf . Ai^sirang, ■ to remove them from tlic 
office,, as not tvfing duly elected to it And it being objected 
on the trial, that this n'cbrd ought ijQt to be read against 
the defendant, anJ tiie judge having, allowed it to be read, 
and left the whole evidence on^both sides to the jury, to con- 
sider. whether these persons were baiJiHs or not, and the issue 
bepig found for the king, detehdant* moved for a new trial ; 
1st, because tliis record yras res inlef^ alios acta^ to which 
tlie defendant ; was neither party or privy, and ^oil/i ?iucere 
wm debuit : although the judgment should liEwx been ob- 
tained by defiiult, mispleading, ignorance of their case, or 
even by collusion, as the defendant w as a stranger to it, he 
by lavv' could not be let in to prevent any of those inconvg- 
nience§^ and therefore it ought not to have been admitted.^ as 
any , evidence against him, but, in'ihe trial of his right, should 
hard totally rdected. 2dly, tiiat the instances where 
r^ijS^a^jSietween other parties have been read, are, in cases 
ofc.^neral customs, as in the city of London v. Clerk, 
CiTOT, list, where, in a demand of toll, verdicts against other 
])ersons were read against the dtdendanl, and were undoubt- 
edly good evidence, amounting to no more than payment of 
the toll by strangers, w hich is always allowed as evidence to 
prove a custom. But, in this instance, the record \vas read 
to a single fact, viz. the election, which the law docs not 
allows Lock V. Xorborii, 3 Mod. ]4l. wdiere it is expressly 
14id dovrn, that none can be bound by a verdict against ano- 
ther that is not party or privy to it, as the heir of the ances- 
tor, or the like. 3dly, that this record, as read, must neces- 
^ uaril}' be conclusive evidence, and could not by law be left to 
thejurv, as a matter that they could find against. Records arc 
of so high a nature, that tliere can be no averment, much less 
jmgl proof admitted against them: i^nd, therefore, to say that 
the' whole evidence was left to the jury, was impossible; 5.nd 
tlie rather, because the credit of a record ought not, iu any 
cai|ei to be submitted to them. 

' On the other sfle were cited trials per pais, 206. Skin. 15. 
JSrbunker v. Sir Robert Atkins, where a nonsuit against a, 
jir^decessor in the same office w as read against a successor, 
because he came in privity, as an lieif under ah ancestor. ^Sa 
liiintiball V. Norton, upon a traverse to the return of a man- 
damus, 'to swear plaintiff a burgess of Caine, on non' fait elec-- 
tffs^ a judgment of ouster gainst ouaof the plaintitrs electors 
was given in evidence agstihst the plaintiff. So Mich. 13 G. 1. 
tlio King T. Bulcoek^” ptt .'tri a quo Wair^nto -to try 
defciidauVs riglit to of SouthaffiptOnf, a judgment 

of ouster against his Was read against him. Be-* 
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sitles, it was otyected that several other material issues were 
Ibitnd against the dcfeiidaik'^ iheivfore/t^^ this 

eridonce ought not to have b^fegivehi yet the party ought 
not to have a new tri^l., ^ 

Per Cur. This evideute. seenls to have bein’ rightly ad- 
mitted. The defendant li^s-’^iade the title of Batty and 
Armstrong p^rt of hi§ r^ht; and if he gives evidence of the 
right of their electjont^can that’' be better disproved' than by 
a juf^itient of ousW/*W herein such electidii is“ declared to be 
voi^ Indeed this eviilenCe xvas not of itself, conclusive, but 
might have been repelled by proving fraud, neglect, or any 
other circumstance wdiich would have abated the weight of 
the judgment. And if thing, of that kind had appea^efi,^ 
thfe .force of it, as to the^ defendant, would have been greatly 
ie^s^ned. But what m^kes this case still plainer is, that de- 
fendant, by his plea, makes title under, and takes tiporf him- 
self to justify, their election ; and therefore ought to be l^ouud 
by what has been transacted by them. And if this /CVidilnce 
had been erroneously admitted, yet here afe njaUy rriote 
issues found against him, to which ho objectiou is ntactfef 
and being any of them sufficient to entitle the crown to a 
judgrridnt of Ouster against defendant, there is no Colour to 
grant a new trial on this point. And for these rcasbns it was 
denied. 

But although a judgment of ouster against one.corporator, 
is admissible against another, deriving title through Ijim,, itt 
is not conclusive ^ 


IX. Judgment. 

By stat. 9 A nn. c. 20. s. 5. it is enacted and declared ^ that 
in case any person, against whom any information, in the na- 
ture of a quo warranto, shall be exhibited in any of the said 
courts (l iy, shall be found or adjudged guilty of an usar|)a- 
tion, or intrusion into, or unlawfully holding aiul executing 
any of the said offices or franchises, it’ shall be lawful for 
the said courts respectively, as well to give judgment of 
ousten against such person from any of the said ollicc^ or 
franchij^,ai^^ta. fine such .person for his usurping, ike^r ‘ 
of the §aid office pr francUi^; .and the said courts, re9| 
tivdy, may ..givo relator shall jecovcr;] 

• r — 7 

of^sessip^^^ at'eoiiiitivs paU-p 

thip, or courts ^grand^Biessionji^ \ . .. ' 
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costs of such prosecution : and if judgment shall be given 
for the de^ndant, in sndh infennation, he shall recover his, 
costs against such rd'feitof; such costs to be levied in manner 
aforesaid, ■ ‘ ’ 


In fth information against defendant for 


the 


oflice of -mayor of Penryn, it* appeared, that by the letters 
patent of incorporation it was direct^ed^ that the mayor elect, 
before he slioultl he admittM to execute his office, should 
talte a corporal oath, before the last /ma;^or, for the f&ithful 
execution of Jiis office. The defendant plehded, that h^^as 
elected and <luly sworn mayors and issue being taken id the 
replication*;' both as to his being elected and sworfi, upon the 
trial, the jury found that he was elected, but that he waS;ttbt 
sworn ; and thereuponjiidgmcutof puster was given* in 
Upon writ of error* brought in D. it was insisted, thaf the. 
judgment was erroneous; for it appeared upon the record, 
ttot-nis^ right to the office was established by the verdict, 
vfnfc^'fOUUd that he ivas elected ; and yet, whilst thisjudg- 
dC blister stood, the plaintiff could not have the effect 
triandainus to be sworn in, though the legality of his 
election was not disputed; and though no time was limited 
by the charter ibr his being sworn in, nor^was he by law 
debarred from having such mandamus, although he ^efed 
before he Was sworn in. Tor the defendant, in errof, it was 
contended, that it being expressly required the charter 
of incorporation, that the mayor elect should take the oath 
' Of office, before he should be admitted to execute such office, 
it became necessary for the plaintiff, in order to make his 
'r^Jtf^tification complt te, to allege, that he did accordingly take 
such oath ; and this allegation having been fafetfied by the 
Tcrdict, the justification being entire, was destroyed, and he 
'r‘was found to be an usurper, and consequently subject to 
the judgment of ouster, as beingtheonly legal judgment in 
this case* The judgment of the court of King’s Bench* was 
affirmed (15). ^ 

" ' ix subsequent term, viz. E. 11 Geo. Str. 625. Penden 
applieri for a mandamus to sW^ar him intb the office 
tb which lie had been elected, the court refused to gr^iilt it, 
gpnsequence of the judgment of ouster, which, according 
‘)fe»'PpiniPn of Raymond, C. J. did away thei^tecfion, and, 
lought, that without a new election, sinqe the judgment, 

Str, fffta. lord ltayiiS^^*i 'irSrb.'P. C:'s94;?'Toni1iijieih. 
-Seifed perCoriaft’.;^ ^ --■J' : ‘Pb 

(15) I'bc judgment was affirmied ivithoMt C0474;<tlie judges having 
1 ? 1 recoverable in this 



delivered it us their O] 
case. ’ * 
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llie party was not entitled to a mandamus. .In tliis case. 
Lord Raymond, Powys, and.f ojrtescue, Js. concurred in tlie 
propriety of the absolute judgmeiit of buster, which had been 
given in the former cp.se, Raymond, C. J. obseiwing, that 
he believed no precedent could shewn, where* the judg- 
ment was ever entered in ajjy other manner. And For- 
tescue, J. added, that a (j,uo warranto was the king’s writ of 
"right, and as against , the crown Avant of swearing in was as 
much as want of election ^ the juQr, therefore, having 
foiiud in effect, that" he had nb title to the office, it was of 
<X)urse, that he should he excluaed frour it by the judgment 
of the court. He remarked also, that he had never heard of 
any other judgment, and that it was reasonable to exclude a 
j^rson who appeared to have no title. Reynolds, J. how- 
ever, expressed an opinion, that thefe ought properly to Itaye 
been, a judgment ofpuster 9 only, upon thejindip^ of 

' the jury, in the R. v. Pender. . And in a late case of 
<riarke, (-2 Kast, 75.) who having been ill sworn rtii had .a|]fer- 
wards disclaimed upon an information filed against for 
usurping the office, and though having submitted to a ju %7 
luent of complete oustiir, he was held to be concluded from 
setting up again his original right, yet Lord Kenyon inti- 
mated, that tMre might have been a judgment quous^uQ only 
against him. The same point was again agitated in the R, 
V. Courtenay, H. 48 Geo, 3. 9 East, 24b'. the court, l^owevcr, 
being of opinion, that the defendant had been well etecied 
and sworn in, were not required to pronounce any opinipii 
as to the ,nature of the judgment ; but tliey said, that after 
tliligeut search, they could not find, upon the files of the coujrt, 
any precedent pf a judgment of ouster quousque. 

In the case of the King v. Biddle, Str. 9.32. the defendant 
confessed an usurpation during part of the time charged 
jin. the information, and from that time insisted on an elec- 
. tion. ^’he prosecutor having entered up judgment of>ousttr, 
the court ordered, that all the judgment, except that of cr/- 
piatur pmfine^ might be expunged, observing, that.it would 
be hard that a subsequent gcKid election should be done 
away, as it would be by the judgment of ouster. And they 
, distinguished it from Pender’s case, whore the party had 
been , guilty of an usurpation during all the time charged in 
the information* ' . , 

A. quo warrajiitQ information has, pf late years, been con- 
sidered merely in the nature of a civil proceeding ; and con- 
sequently the court will grant a newrtrialC 

.i- y 484 * 
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REPLEVIN. 

T. In what Cases a Replevin may he maintained, 
11. Of the Proceedings in R(pleviii at Commoji Law, 
and the Alterations made therein by Statute. 
lU. Of the Duty of the Sheriff in the Execution of 
the Replevin. — Of the Pledges, — Bond from 
the Parly Replevying. — Sureties under Stai. 

. IJ G. 3. c. 19. s. 33. 

^IV. Of claiming Property, and of the Writ de Pro~ 

> prietate probandd. 

V. Of the Process for removing the Cause out of 
the inferior Com t, and herein of the Writs of 
Pone, Recordari facias loguelam, and Accedas 
ad Curiam. 

VI. By whom a Replevin may be maintained. 

Vll. Of the Declaration. 

Vlll, Of the Pleadings : 

1. OJ Pleas in Abatement, anJ herein of the Plea 

of Cepit in alio loco. 

2. General Issue. 

3. Of the Avowry and Cognisance : 

1. General Rules, ^c. relating to the Avowry. 

2. Of the Avowry for Damage Feasant-^ 

Pleas in Bar— Escape through Defect 
of Fences— Right of Common— Tender 
of Amends. 

3. Of the Avowry for Rent Arrear — Pl^as 

in Bar—Evicthn^Non Dimisitr^-Non 
Tenuitf-^ILiens in Arrear— iTender of 
Arrears* 



REPLliVIX. 


JOpj 


4. Property. 

6 Statutes: 

1. Of Limitations. 
a OfSeUoff. 

IX. (y the Judgment: 

1. For the Plaintiff. 

Q- For the Defendant. 

X. Of the Costs. 


I. In what Cases a Replevin may he maintained. 

It is said, in 3 Bl. Coni. 147. that a replevin is founded on 
a distress taken wrongfully and without sufficient causfil {1) ; 
whence it niay be inferred that the learned commentator 
supposed that this remedy was cow/wed to a taking by dis^» 
trcAS. But, (as it was justly remarked by Lord Redesdale, 
Ch. in Shannon V. Shannon, 1 Sch. & Lef. 327.) this defini- 
tion of replevin is too narrow, and many old authorities 
will be tound, in the books, of a replevin having been 
brought where there was not any distress (2). 'rhe writ, 


(1) Although, generally speaking, wherever theie is a distftesfic, 
replevin may bo maintained, \et this rule is not uiii\eif.ally true; 
for it appears from U. v. Monkhouse, Str. 1184. tliat the court di- 
rected an attachment to be issued against an under-sheriil’, ibr 
granting a replevin of goods distrained on a couvictioii for deer 
stealing. So a replevin will not lie upon a distress made for a duty 
to the crown. R. v, Oliver, Buiib. 14. But where the plaiutilf 
brought replevin for goods levied under a warrant of distress, for an 
asse'^siuent made by a spi'cial sessions under the highway act, 
13 G. 3. c. 78. h. 47.1 on the ground of the pietnises, for u.hirli he 
was assessed, being situated without the township which was liable 
to repair the road ; the court refused to set aside the proceedings. 
Fenton v. Bojde, Feb. 12th, 1907. C. B. 2 Bos. Sc Pul. N. K. J09. 

(2) Rephgiare esU tern apud alium detentam^ caullone 
interpositd^ redimere. Spelin. Gloss. 485. Quant Irs bicns on 
chattels d^aucun sent prises, il avera per common ley vn breve hors 
de Chancery commandant, kc. Doct. Plac. Replevin, 3 1 1. Replevin 
lies 'of all goods and eliattels unlawfully takcii (a)uimi..’ Dig. 
Replevin (A). A replevin is judicid ,writ to the slieiitf, com- 
plaining of an unjust taking and detention of goods and chattels. 
Gilb. kepi. 58. Note, by the teamed repurteis of the irisli 
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s was farther remarked by Lord Redesdale, is founded on a 
TUKing, and the right which the party from whom the goods 
are takeu, has to have them restored to him, until the (jues- 
tion of title to the goods is determined. The person who 
takes them may claim property in them ; and if he does, the 
shentf cannot dcli\er the goods until that quest ion is tried; 
but this claim of property can be made only wdiere there has 
been a taking; and it appeared to him that tlie writ of reple- 
> in was (ialculalcd in such eases to supply the place of deti- 
nue or tiovor, and to prevent the party troin whom the goods 
n ere taken being put to those actions, except in cases where 
the other could show property. ^ 

A replevin lies for goods and chattels only*, hence it cannot 
be maintained for things alfixed to the freehold. ’ " 

In a replevin for taking the goods and chattels'*, to wit, one 
lime-kiln, &c. of tlie plamtitf, to which there was an avowry 
ftbr rent in arrear, the plaintirt* m his plea in bar, said, that 
lhB> limekiln, before and at the said tunc, win n, was 
biflxed to the freehold of the piece or parcel of gromid on 
which, &c. and as such >\as by law exempt from any distress 
for tbo arrears of rent in the avowry mentioned, and ought 
not to have been distrained for the same, &c. Tl’o this plea, 
the defendant demurrod generally. After argument, the 
court were of opinion, tliat the pica m bar could not be 
supportetl, because it was a departure from the declara- 
tion. Ibat the declaration, tieuting the lime-kiln as a chat- 
tel, might possibly be true; because lime may be burnt in 
a porjjtablc ovdi, and the kilu need not therefore nccvssarily 
be ililixcd to the iuolioUl ; but ilnil as the plea in bar stated 
it to be alfixcd to the freehold, il w^as incoubisteul with the 
aec laratioii. 


II. Of the Proceedings in Replevin at Common Law^ 

and the Alterations made therein by Statute^ 

At the common law^, the proceedings in replevin com- 
menced with suing out of the Court of Chancciy a writ of 

' a 1 Inst, 145 b. b Niblet v. Smith, 4 T. R. 504. c 2 IiiBt.140. 


Chancery Cases, temp# Ld. Redesdaly, See also Bull. N. P. B. 
c. Replevin may beJ|rou^t in any ca^e where a man has hail 

his goods taken from bim iJy ^nptlier.” See also 1 H5. b. 
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replevin directed to the sheriff of the county wheve the 
distress was taken. Generally, writs directed to the sht^riA’ 
save him a ministerial power only ; but the writ of replevin 
was in the nature of a justicies, not returnable, and «ave tlie 
sheriff a judicial authority to determine in the county court, 
the matter in question betw^^eetf the parties. Thus distin- 
guished from other writs, it was called festimm reinediinn, 
a speedy remedy ; but, notwithstanding the advantage accru- 
ing to the subject from the circumstances of its being a justi- 
cial writ, it was frequently attended with so much delay as to 
require the interposition of the legislature. 'I'his delay arose 
from several causes: 1. From the necessity of an application 
to Chancery, when the distress was taken in a distant part of 
the kingdom. 

To obviate this inconvenience, it is provided by stat. 52 
H. 3. (commonly called the statute of Marlebridge) c. 21. 
that if the beasts (3) of any person are taken and unjustly de- 
tained, the sheriff, after complaint made to him, may djeliver 
them without the hindrance or refusal of the person who shall 
Jiave taken the beasts. 

To make this remedy more effectual, and to render the 
delivciy of distresses more expeditious, it is enacted by stat. 
1 & 2 Fh. & Ma. c. 12. s. 3. that “ Every sheriff* of shires, 
not being cities, or towns made shires, shall, at his first 
county day, or within two months next after he has rc- 
<*eive(l his patent of office, appoint and proclaim, in the 
shire town, four deputies at the least, dwelling not above 
twclvi' miles one from the other, who shall have authority, ip 
the sheriff’s name, to make replevins and delivery of dis- 
tresses, in such manner and form as the sheriffs may and 
ought to do. 

By force of the statute of Marlebridge** (52 II. 3. c. 21 ) 
the sheriff* may hold plea in replevin by plaint of any value, 
and this plaint may be taken out of the county court'-*, and 
replevin made immediately^ (4). But it is incumbent on 

d 2 Inst. 139. c Id. f l lust. i is. b. Q Inst. 139 . 


( 3 ) The word in the statute is ** averia,” ” beasts, ” but it i» 
usual for the sheriff to hold plea of replevin hy plaint of other goods 
and chattels as well as cattle. 

(4) This^ position, ^which is to be found in 2 In^t. 139. is not war^- 
rauti^ by 2 1 EdW. 4 . 6 G. there referred to. But it is said in Broke, 
llepl. pi. 46; t9 be the best opinion. The reason iisaijjned for , it 
by Sir Edw. Coke that it would militate bgainit tlie'scope of 



lews 


IIF.PLEVIN. 


tho bherifl' to enter the plaint at the next comity court, iii 
onlcr tlmt it may ap]^ear on the rolls of the court. This sta- 
tut(' does not extend to hundred courts. 'I’hc hundred cam t, 
■winch derives its authority from the county courts, cannot 
prescribe to grant replevins by plaint by its steward out of 
court; for, at common law, the sheriff could only replevy by 
V, lit ill his county court. But this decision is to be confined 
to replevins m hmulred courts, which courts are all ejusdem 
geneiih, anil owe their jurisdiction to the common law, and 
docs not furnish a rule for replevins in other courts which 
owe tlicu- origin and jurisd’ction to charters from the crown, 
and 111 which pleas of replevin upon plaint, and without writ, 
may be niairiUiiucd\ 

Tlie proceeding by replevin by plaint under the statute has 
supersciled the replevin by writ. 'I’lie obsenations, there- 
fore, made in this clidpter, witli respect to tlic met boil of pio- 
eecuting tejilevin, must be undeistooil with referntce to the 
ref^vin by plaint, except w here the proceeding by tcrit is 
expressly mentioned. 

' Another cause of delay at common law prot coded 
from ihe sheriffs not heiiio able to enter a liberty without 
a non on'tttas, whi re the distress ■w’as taken and impounded 
wiihuiaiu liberty which had return of writs, and the bailiff 
of sue'! liberty did not pay any regard to the warrant of the 
! hei;fV. I’he st tiitc ot ^iark•bndge has removed the neces- 
tilv of ■'iii'ig out the 'iitii innilta'>, but still the sheriff’ must 
make a Avarrant to the bailiff of the liberty before he can 
enter, 

:tT The same cause of delay as that last -mentioned was 
experienced in cases where the distress, though not taken 
within a liberty, yet was impounded within it. By force of 
the statute of Marlebridge, tne sheriff may in this case enter 
the liberty minicdiately, oven without previously issuing a 
•warrant. 


g Hfillet V B)it, 5 Moil Ld-Raym.. h Wilson v. Hobday, 4 Maiile & Sfl- 
218* Caith. 382. Salk. 580 Skiiiucr, v^yii, 120. 

0/4. S. C. 


the btatttte, that the owner of the beasts should be deprived of the 
use of them, until the day on which the county court is> holdeiu’’ 
The same doctrine is laid down in 1 Inst. 1 45i b. 
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III. Of the Duty of the Sheriff in the Execution of 
the fieplevinr^Of the [Pledges — Bond from the 
Party replevying — Suretiest under the Slat. 

11 G. 2. c. 19. s. 23. 

.At the commencement of a siiit, it was the duty of tlu: 
sherifl* at the common law, in 'all actions, to take from the 
plaintiff* pledges for the prosecution of his suit. This duty 
was the same in replevin ; but as these pledges were only 
answerable for the amerciament to the king, pro falso cta^ 
more^ if the plaintiff* did not prevail in the suit, tli^y were 
found insufficient for the security of the defendant in reple- 
vin, inasmuch as if the party distrained upon, either sold or 
eloigned the distress after the. replevy, the defendant was 
wholly prevented from reaping any advantage from an 
award of a return. To remedy this mischief the stat. 
Westm. 2. (13 Ed. 1.) c. 2. requires the sheriff*, before Jie 
makes deliverance of the distress, to take from the plaintiff 
not only pledges for the prosecution of the suit, but also for 
tlie return of the beasts, if a return be awarded. And if the 
sheriff take pledges, m any other manner, he is to answer Ibr 
the price of tne cattle to the jlistrainors ; and if the bailiff' has 
not wherewith to make restitution, it is to be matle by his 
superior. 

The course pui'sued by sheriffs, or other oflicers making 
replevins, in carrying into elfect the provisions ol* tliis statute, 
does not appear to have been uniform. Two ditVerent me- 
thods have been adopted by them for the protection of the 
defendant. The lirst method has been to take a bond from 
the pledges conditioned for the appearance of the parly reple- 
vying at the next county court*, for his prosecuting his suit 
with effect, and making return of the distress, if return sliould 
be adjudged. In taking this security^ the sheriff* has b( < n 
considered as pursuing the directions of the statute; for 
the word pledges has been Irolden to be synonimous with 
sureties. 

The other method has been to take a bond from the party 
replevying (5) ; the condition of which is similar to the 

i ' Dalton's SblT. 439. k Ld. Rayio. 27s. Lutn'. (187. Daltoa's ShlF. 438 . 


. (6) I have not been able to discover the origin or lirst intro- 
duction of these sec^rities^ andj consequently, I cannot ascertain 



1100 


llEPLKVlN. 

; former, viz. that th^^pbligor will appear at the next county 
- tibiirt, and then and^therc prosecute his suit with effect, and 
. also that he will make i^turn of the beasts, if return thereof 
be adjudged by law (())• . 

Although the statute of Westm. 2d. c. 2. is entirely silent 
as to a bond from the party replevying, yet it has been decided 
that bond^ bf this kind are lawful*, and if the condition be not 
performed, an action may be brought on them. 

It does not appear that the sum in which these securities, 
VIZ. the bond from the pledges, or the bond from the party 
replevying, should be taken, has ever been ascertained. To 

{ )ro\d(le, therefore, a more effectual security for defendants, 
)y fixing the responsibility of the sureties, and to prevent 
vexatious replevins cases of distress for rent arrear, it is 
enacted by stat. 11 G. 2. c. 19. s. 23, “ that sheriffs, and 
. other officers having autliority to grant replevins, (7), 
‘'Replevin of distress for before any deliverance 
distress, take in their oion names from the plaintitf and 
teipoiisihle persons, as sureties, a bond in double the 
Ydftie or tftb goons, Conditioned for prosecuting the suit with 
effect, 'and without delay, and for duly roturniug the dis- 
tress in c?se a return shall be awanlcd.'* The statute then 
prot'ceds to authorise the slieriff or other officer to assign 
such bond to thev avowant, or |)ersoti making cognisance, 
who may maintain an action upon it in the suj>erior courts”, 

I Blackiett V. Ct'isf»op, 1 Ld. Rayin. in Dias v. Freeiiiaii, 5 T. R. IQS. 


VwMdi is the most aneient. The usage has been not to take bolli 
Becurities at the same time, hot the sheriff has exercised his discre- 
'tion in taking either one or the other, as seemed most convenient. 
The bond from the party replevying has, 1 believe, been most ge- 
nerally adopted. 

(6) “ In all replevin bonds there are* several independent con- 
ditions ; one to prosecute, another to return the goods replevie<], 
and a third to indemnify the sheriff ; and a breach may be assigned 
upon any of these distinct conditions.” Per Lee, C. J. delivering 
the opinion of the court in Morgan v. Griffith, M. 14 G. 9. B.I},. 
7 Mod, 380. Leach’s ed. Or the breach may be assigned thus : 
** that defendant did not prosecute jiis suit with effect, and hath 

f iK>t made return.” Phillips v. Price* ,3 Muule & Selwyn, 180. 

(7) .If the shei'iff or other officer neglect to take a bond, accord- 

ing to the directions of this statute, thb courts wiU not grant, an 
attachment against him* such negligence not being aa abuse of any 
process oTthegourts*.>^4Twells v« Colville, Wille8,375*it. v- Lei^ia* 
a T.R.617. - • ■ ' 
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in the event of its being forfeited. Both avowant, and persoa 
making cognizance may take an assignment ot* the bond, and \ 
sue jointly on it^ In this action, if the declaration state that 
the plaintiff, as bailiff of one J. S. distrained, &c. it is suilicient, 
without stating that the plaintiff, at the time of the assign- 
nient of the bond, was either avowant o*: person making cog- 
nisance in the suit in replevin®. Although the bond he ex(’.- 
ciited by one of the sureties only^ it is still available by the 
sheriffs against such surety?. 

^ In Chapman v. Butcher, Carth. 248. the plaintiff in re- 
plevin had given a bond to the bailiffs of the borough of 
New Windsor, conditioned to prosecute his suit with effect 
ill the court of record of that borough, and to make retura, 
if return should be adjudge<l by law, A replevin was 
brought in the borough court, and judgment given for the 
defendant, which Avas afterwards reversed in the Court Qf 
King’s Bench, on eiTor, and a new judgment was, given 
that the plaint should abate, and that the defendant should 
have a return. An action was brought on the bond, ani^jt 
tvoft kolden u lairful hond^ and the coijirt sdiJ^ that it 
common course to take such bonds. With respect to the con- 
dition, it Avas determined, that it was npt confined to a 
prosecution in the , court Of Windsor, but extended to the 
prosecution of a Avrit of error in the King’s Bench, for that 
Avas part of the suit commenced below; and by the Avords, 

if a return should be adjiulged by law,” the condition w as 
not confined to the judgment of any particular court (8), for 
Avhich reasons the court gave judgmeiil for the bailiffs, the 
obligees. 

So Avherc the condition of the replevin bond Avas to appear 
in the county court**, and then and there to jirosecute with 
effect; it was holden,, that the words and there related 
to so much of the prosecution as should be in the county 

A Phillips V. Price, 3 M. & S. iSO. p Aiwtcii v. Hayward, a Marsh. 

o Dias V. Frccinau, 5 T. R/]9.a. q A'au^liau v. Morns, Ca, Temp. 

HarUw. J37. 


, (8) “'To prosecute with effect, the plaintiff must not only pro- 
ceed'to a decision of the suit, but must have succ^^ss in it, or he does 
uothiiig; and it is not a coinpletiou of the condition to have levied 
W' plaint in the ePunty court; for Ithe words extend to all the pro- 
■ee^ings,' froth the .tfiiginal to the conclusion of the action, as well 
in the'coU;H>beld^%»dn the superior' <*ourt, by re. fa. lo. whiclvis 
th^ ^ase xU'&oHh. Per Lee, C. Jl delivering the opinion of 

the court in Morgan v. GrifEtli^ 7 Mod, 380. Leach’s cd* 
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CQuvt, but that they^id not restrain it, and that the bond 
was forfeited, the plaintiff having been noiiRuited in the 
superior eourt, to which the cause liad been removed. 

Plaintiff in replevin having given a bond to prosecute his 
suit with effeeP, levied a plaint against the defendant, who 
obtained an injiinctibn to stay proceedings until a certain 
ilay, on which the jiIaintilF in replevin died ; it was. adjiufged, 
that the plaintiff had prosecuted his suit with effect, there 
not having been either a nonsuit or a verdict against him; 
and Holt, C. J. compared it to the case of a recognisance oh 
a writ of error, which, to prosecute with effect; there, 
if the plaintiff was not nonsuit, nor the judgment affirmed, 
file recognizarice was not forfeited- 

It is sufficient to plead that the party did apyicar at tlio next 
county court, and there prosecuted the suit according to the 
form Wl^ffect of the condition, and that that suit is still de- 
' petnlthg undetermined*. ' 

‘ tn an action brought by the assignee of a replevin bond*, 
Wbfete it did not appeiir on the face of the declaration, that 
the plaintiff was the avowant, or person making cognisance, 
the court referred to the replevin suit, w hich was of rcconl 
in the same court, for the purpose of ascertaining the fact, 
the declaration concluding prout paid per recordum* 

The breach assigned in the declaration ought to pursue 
the condition of the bond, but it is not necessary that it 
should extend any furtlici^ 

The suHities are liable only to the amount of the ptMialty 
in the bond, and costs of suit on the bond*. 'J'liey will not 
be discharged by time being given to the plaiiititfin replovin^. 

When the defendant has obtained judgriient for a return, 
if the sheriff return to the writ de htorrto habenda^ that the 
cattle are eloigned, the defendant may, if the sheriff has 
not taken any pledges*", or, what amounls to the same thing, 
has taken such as arc insufficient", immediately, without 
any previous proceedings (9), commence an action on the 

y Moore v. IJowmqker, 2 Mar^h. ai. 

6 Taunt. 370 S. C. 
z Moyscr v. (iray, Cro. Car. 446, 
Anon. Sir IV. .tones, 27s. 
a Rouse v.eatU'i’Soii, lOV’m. 391^ 4(10. 

7 Mod, 3B7. LcaelCs ed. .. 

Ck) . S. C. 


r D. of Ormond v. Bicrly, Cartli. 0 19. 
and 12 Mod. 330 . 

s Brarkenbury V. Pell, 12 East, r.RS. 
t Barker w Horton, C. B. 17 Geo. 2. 

Wdlfs, 4lio. 

;i s T, K. Ip 5 . 

X tK'lfurd V. Alger, 1 Taunt R. 2iS. 


(9) Formorly, w)iere/tbe ;sheiiff had taken iusufHcieilt pledges;; 
it was the practice to prcwX'cd in the first instance by scire 
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rase.** (10) against the sheriff; in which action (since the 
11 Geo. ‘2. 0 . 19. s. 23.,) in cases of a disLicss tor rent 
urrear, three cliflerent resolutions liave taken jdace with 
spect to the extent of the sheryi’s liability, 'i n'- first case® 
decided, that the statute II Geo. 2. c. 19. s. -23. Irid not 
enlarged the responsibility of the sheriff, and that ihe value 
of the goods distrained ought to be the measure of the da- 
mages against him, as it was under the* sjtaL. Westm. 2. 
(13 Edw. 1.) c. 2. In the second case**, it' was resolved, 
that as tlie proceeding agjiinst tlie sheriff was an action on 
the case for a culpable neglect of duU, the piaintilf was en- 
tiiiinl to recover a full compensation for. the mjniy sustained 
by him inconsequence of that neglect,, although such com- 
pensation exceeded double the value of the goods distrained 
(11) ; but in the third and last dctenninatioii* it was hdlden, 
Unit the sheriff* should not be liable any farther’ than the 
sureties would have been, if he hadMone his duty, and taken 
a bond, and they had been sufficient; and that, as the re- 
sponsibility of the sureties was limited by the statute to 
double the value of the goods distrained; that sum ought to 
be the measure of the damages.^ 

S Tins nietlio<1 of prococdln^ ag^ainst ' c Yea v. Lethbridge, 4 T. R. 433. 
the slicria Mras settled, after much d Coiicaiicu v» .Lelhbridg'c, H. Bl. 
ilebale, in Rouse v. nuttcixm. 

e I’AaiiKv. Rrandcr, j H. Bl. .‘j47. 


against the pledges. A cletjiiled aecount of this method is given in 
the 1st, vol. of Serjt. Wms. ed. of Saunders, p. 195. a. n. *3), and 
Ciilb. liepl, cap. 2. ». VII. 4. 

(10) In this action, some evidence iiuist be given by the plain- 
tiff of the insuificieney of the pledges, but very slight evidence is 
sufficient to throw the burthen of proof on the sheritf. Saunders v. 
Darling, Middx. Sittings, Trin. lU Geo. .3. C. B. Bull. N . P. (io. 

(11) The damages given by the jur}^ in this caoe \vL*rc lOO/L 

The rent in arrear was - 10 10 o 

The costs of the replevin suit 84 0 0 

Expense of de rciorno hubendo 5 0 0 

99 H> « 

The value of the goods uas 22/. 4s.; and the penalty of t!ic bond 
was 50/.— The court permitted the verdict to be enteud for the 
whole sum (100/.) found by the jury. In Pattisoii v. Pro\v.?e, the 
damages given by tbf. jury, for which Judgment w'a> entered, were 
made up of the costs of the replevin suit, and' the rent in arrear, but 
there the value of the goods was more than the sum for which the 
judgment was entered. ‘ 
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, In Richards v* Aieton, 2 Bl. Rep. X220. the Court of Com- 
mon Pleas, on a, sukimaiy application, made a rule on tlie 
sheriff, under-sheriff, and the rq^levin clerk, who had refused 
to discover the names of the pledges taken on granting the 
replevin, to pay to the defendant in replevin the damages (12) 
and costs rcjcovercd by him. 

O^n.an application to the Court of C. B/ for a'rule to shew 
cause why tlie officer of tlie 'Court below should not pay the 
costs recovered by the defendant in replevin, on account of 
the insufficiency of the pledges^ taken by him de retorno ha- 
hetnlo^ the court refused to grant the rule; observing, that the 
defendant’s remedy was by action, there not having been any 
cause, in the court at the time when the replevin bond was 
taken. 


^Of claimhig Property^ and of ihe Writ de Pro^^ 
‘ prietate probanda. 

If the defendant claims property®, the sheriff’s power to 
re-deliver the beasts is suspended, and the plaintiff must sue 
out a writ dc proprletale prohanUd, or of proving property, 
because questions of property cannot be determined in tlie 
county court Avithout the king’s W'rit. 

On tlui purchasing the writ de proprictaU probanda^ an in- 
quest of oilier hohleii ; and if on such inquest the pro- 
perty be fouml tor the plaintiff, the sheriff is to make deli- 
'verance; but if it be found for the defendant, the rcplcvm 
by plaint is determined, and the sheriff cannot proceed any 
farther : yet the plaintiff may bring a new replevin hij writ ; 
for what is done on the plaint will not operate as a liar, be* 
cause it is not connected with the proceeding by writ, 

f Tcflsryman v.GiMart, 1 JBos. & Pul. g l lust 145 . b. 

N.R. L»9J. 


(12) Nothin*^ was said in this case respecting the quantum af 
damages ; but it is conceived, that since the case of Evans v. Bran- 
ch r, if a ssimilar application should be made, the court would not 
compel thf sliei'iff, or other officer granting replevin, to pay more 
tlmii double the valii^ pf the goods distrained. 
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Property must be claimed by 'the defendant in person*; 
it cannot be claimed by his bailiff or servant. A bailiff can* 
not claim property below, because being only servant to 
another, in whose right he has taken the goods, he cannot say 
that they are his own; but the bailiff above may pfead pro- 
perty in a stranger, for this is a sufficient reason to excuse 
nim from damages, since he has not takeij the plaintiff’s 
goods from him. 


V. Of the Process for removing the Cause out of the 
inferior Court ; and herein of the Writs of Pone^ 
Recordari facias loquelam^ and Accedas ad 
Curiam. 

Four <lifferent forms of writs arc prescribed by law for 
the removal of the proceedings in replevin out of an inferior 
into a superior court ; 

1. The writ of pone at common law. 

2. The writ of pone under tlie statute of Westminster the 
2d (13 Edw. 1.) c. 2. 

3. The writ of recordari facias loquelam, 

4. The writ of accedas ad curiam. 


1. Of the writ of Pone at Cominon Law. 

When the proceedings in the county court were in di- 
luted by writ out of chancery, and the plaintiff was desirous 
of removing them, this was the proper form of writ for 
that purpose; but the proceeding in replevin by writ hav- 
ing fallen into disuse, the writ of pone has consequently 
phared the sainq fate; it will not be necessary, therefore, to 
trouble the reader with an explanation of it. The different 
forms of this writ, as adapted to a removal into the Courts of 
King’s Bench and Common Pleas will be found in F. N. B. 
69 , M. 

h 1 Inst. 145. b. 


VOJ.. ir. 


G G 
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9 . Of the Writ of Poue under the Stat. Westm. 9 d. 

At tho common luw, where the lord avo^ved taking tlie 
dititrcss for sv^rvicos or customs, if the plaintilf disavowed the 
tetmre, and disclainicd holding of the avowant, the inferior 
court had not any l‘arth<T cognisance of the suit, and the pro- 
ceeding there was stayed ; be(‘ausc the disclaimer brouglit 
the freehold in question, which the county court, not being a 
court of record,, lead not any authority to try. 'I'his inconvc*- 
nicnce was lemedied by the stat. Weslin. sT. (13 h'd. 1. c. 2.) 
whicii iravc the avowant in this c?isc the writ of pone to re- 
move the proceedings into the king’s conns. It appears from 
the pivambic, that the avowjtnt is entitled to this writ of 
pone, as well where the proceedings are instituted in the in- 
terior court by plaint^ as where they are comnK in'ed by writ 
out of cliancer} . '^I'hcre is one passag(‘ in tliis statute wliieli 
is wortliV of reuuuk, because it may he inferred from it, that 
before thivS statutt? Vnedefouiuht in npleviu could not remove 
the proceedings but of the inferioi court (l.'i). 'rhu words 
"are these: * 

AVr per istud statu turn dcro^atnr hisi commnni usiiatcp, 
rand non pennisit (lUifftod placituvi po/ti cvram justiciariis ad 
petitionew defend* ntis ; licet prtmn facie cidcatur tenens 
actor ^ et dominus d<fcn'lcns^ habito tamai respccta ad hoc quod 
dornftus distrtuxit^ ct sequituv pro scrcltiis et consuetudinibns 
silu arctro existenlibns, rtaliiur apparebit potius actor, sicc 
quertns, quam defenders, 

3 . Of the Writ of Revordari facias loquelam. 

'This form of writ is adapted to the removal of the proceed- 
ifigs iu replcviid, when tlioy have been instituted in the 
county court by plaint, and n<;t by writ; and as the method 
of suing by plaint has superseded the ancient method of pro- 
ceeding by writ, the record (ui facias loquelam is the writ, 
now iu gcueial us(\ By this w-rit the sheritJ* is commanded 
to record the plaint, and, when recorded, to return it into tlie 
King’s Bench or Common Pleas, at a ii.xed day, on which 
the fjsu'ties ani to attend in court TWih being done, the su- 
perior courts have authority to proceed. 

i F. N. B.70. B. 


( 13 ) I am aware that Sir Edw, Coke has given a different expla- 
niitiofi of tills passage in the -2cl Inst, p, 339 , but iiU explanation 
wxiii'5 to be at variance with the context. 
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U'lton thcrccorfl is rcinoved*', and the parii’ deckics f« 
hfiffcOf ilk* pUiiiil !S dcturikiiiciL llor.cc fi'ivHnukjjC cfiirnot bp 
taken ot* a variance between the plaint and tlic declaration in 
the superior court. 

By virtue of the writ of re. /iv. /o, tlie plaint n>ay be re- 
liioved either by the plaintiff or deiendant ; bat the delendant 
inust allege in llie writ some cans^' of removal ; this allega- 
tion*, liowever, is not a material point of the writ, and the 
defendant may avow or justify the taking and detention oii 
other grounds. 

1 he delivery of the re. fa. lo. to the clerk of a county 
court, after interlocutory and before final judgment, is a bar 
to any farther proceeding in that court, 

! he onicer of tlie inhaaor court cannot refuse paying obe- 
dience to the writ*”, under pretence of his fees not having 
been paid, because lic^inay bring an action for such fees. 

«>* 

4. Of the Writ (f Jiccedas ad Curiam. 

'riiis writ is only a spccics of re. fa. lo. a'la|)te<i to the re- 
moval of replevins, sued by plaint in the Lord's Court. It 
derives its name from the language of the wi'it, accedas ad 
curiam W.de C. ct in iil,i plena enria re.cordari facias lo(jttr- 
iain^ qutc eat in eddem curia sine hrevl nostro." See the 
form of this writ inCiilb. Repl. 1-16. ed, 1767. 

N. If the writ of removal is made returnabh‘ on ibe first 
return of tlie term", it is incumbent on the plainlill'to declare 
in the superior court within four days before tae end of that, 
term; otherwise the defendant (although he lias not ap- 
peared) wdll be cntitkxl to an imparlanci\ 


VI. Bt/ tchom a Replevin may be maintained. 


To maintain replevin, the plaintiff ought to have either iw 
absolute or special property® in fho goods in (luestioii vested 

k Huryreave v. Arden. Cia. Eriz.54.'). ii Thompson v. .loiduti, Kos. & Pui, 
1 10 Ell. 2 Avowry, 213. 20 Ed 3. 137. 

Avowry, 130. o Bru. Krpl. pi. S. 20. 

to BeVati ProtUesk, d Burr. iisi. 


G G ‘3 
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in him at the time of the taking (14): A mere possessory 
right is not suflicientP. 

If the goods of a feme sole are taken, and she marries, the 
husband alone may (15) sue the replevin; because the pit)- 
perty is transferred by the marriage, and vested absolutely in 
the husband, so that he may release it ; and, consequently, 
he may have an action in his own name to bring back the 
property^. 

If the goods arc taken after marriage, husband and wife 
6uglit not to Join in the replevin; but if they <lo join in the 
action, and after verdict a motion is made on this ground in 
arrest of judgment, it will be presumed that the husband and 
wife were jointly possessed of the goods before marriage, and 
that the goods were taken before marriage, in which case the 
husband and \Yife might join^ 

Executors may maintain replevin for the goods of the tes- 
tator taken in his life-time*. 

Parties who have a joint interest in the distress may join in 
the replevin', but where the interest in the goods taken is, 
several", tliere ought to be several replevins. 


VII. Of the Declaration. 

H 

Venue , — 'Fiir. venue must be laid in the county in which 
ihc distress was iiikcu. 

Locus tn f/utt, — 'riie place in which the distress was taken, 
technically termed the loctfs in well as the vill or parish, 

must be named in tlie doclaration ; because the right of qap- 

p Prrrnr in Tt inplniuiii v. Case, lO B Bro. Ucpl. pi. 59. 

Mod. QCi. t :t 11. 4 . i(i. a. i ln8t. 145. b. 

F « Bro. Abr. Repl. pi. 12. 

I- Bourn ct Ux.v. Mattuiir, Ca. Temp. 

Hardw. J ly.' 


. (14) There are two kinds of yjroperty, a general property wiSieli 
every absolute owper has, and a special property, as goods pledged 
or taken to matiurg his lands, or the Uke, and of both these a re* 
p lev in lies,,, 145. h. * 

( B5) Or tlier|mtb«tnd ami mfe may join. Agreed by Lord Hard* 
wkikis C. .T., in Bourn v, Mattah'e, Ca. Temp. Hardw. 111). §e€ 
ante, p, 280. 11 . (23). 
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tion may turn on the place, and the freehold may come in 
question ^ 

If the locus in quo be not named, the defendant may take 
advantage of the omission by special demufrerJ^, but if he 
plead over, the defect is cured*. 

This obligation on the plaintifl' to name the locus in quo, 
has, from the supposed difliculty of ascertaining it in all 
cases, been frequently considered as a great hardsliijj. it 
must be admitted, that if the law reejuired the plainlitf to 
name the place, where the distress was Jlrst taken, such a 
rule might deserve censure; but the law does not require 
such strictness ; it being sufficient for the plaintiff to name 
that place in which he finds the defendant in possession of 
the distress*; for the law considers the distress as wrongfully 
taken in every place in which the defendant may have it in 
his custody (Id). 

Hence wlierc the plaintiff declared of a taking in A.’*, and 
the defendant pleaded non cepit modo etfonna^ the plaintiff' 
having proved that he found tlie cattle in the possession of 
the defendant in A., it was adjudged sufficient, although the 
defendant proved,- that he first took them in B., and was only 
driving them through A. to the pound (17). 


X s H. 6 . 14 . a. the jmljjmpiit of tho court in Hoh. 

y Ward v. Lavilc, Cro. Kliz. 89G. iG.aiid i Brownl. 17C. 

Mour, 678. S. C. under the name of z Biillythorp v. Ttirnev, Willes, 476. 
Ward V. Lakiii. See also Read and and per Bridgman, C . 1 ., j Sidf. 10. 
Hawke's case, thd arguments in a Per Cdiambre,,!., 2 Bos. Ac Bui 481 . 
which arc reported iiiGudh.lBti. and b Walton v. Kersop, 2 Wils. 334 . 


(16) If the distress be taken in one county, and carried into an- 
other, the plaintiff’ may have replevin in either county, because it 
is a caption in every county into which the di-stress is taken by the 
defendant. F. N. B. 6y. I. Doct. Pla. 315 . See also Bro. Rcpl. 
pi. 63 . 

(17) If the defendant never bad the goods in the place named in 
the declaration, non cepit modo et forma seems a proper plea, where 
the defendant does not seek a return. 

The plaintiff declared for taking guns in quodam loco vocat. the 
Minories ; the defendant pleaded non cepit modo et forma. At the 
trial the plaintiff proved the taking at a place in Surriy, upon 
which it was objected, that he had failed in proving his issue ; to 
which Pratt, C. J., assedftl^d, observing, that where the defendant 
does not insist on a return, he may plead non cepit fnodo ct forma^ 
and prove the taking to be at another place ; tlie plaintiff' was tiori-. 
suited. Johnson v. VVollyer, Str. 6O7. 
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If the replevin be broujvht in an inferior court, the 
i(n quo must be alleged to be within the jurisdiction of the 
courts 

With respect to the description of the goods taken**, it is 
stated in some of rlu' hooks as a rule, that the coods must be 
described in the declaration with suc‘h cortairit}', that the 
sheriff may make rc-deliverance of them. 

The following cases contain all the learning on this sub- 
ject ; ' 

Replevin for taking houa ct entoUa quondam pnr^ 

celt' IfLlt'i et quaudam jiarcelP papyri iusius nucrrniis ; the 
ilcfendant avowed the taking as a chstress for rent arrear. 
V'erdict for the plaintiff with entire damr/ges. ft was ob- 
jected, in arrest ofjedgmrnt, that ** (fuumlfr.it parr<ir papyri 
et lintci” was too general and niiccrtairi a d( serif, >i ion ; and 
although it miglit be ”,'eil enough in trover a«i<! tresp'f'^s, yet 
it was ill in replevin; because it was nut a suiVu.'‘‘.ut«Viive- 
tion to the j'.sry i.i as-iesslne the da-.iiages, lio: to llie 
in r(M.I(-livei/’? the v^e-is: i)U! ih ik(‘r, C. J , obser* e<*, that 
altliough tiic dcciaration would ir-»ve h(\}i ill on deoturivr, 
yet th(^ pieading'*; ha 1 sicpplial the <!v feet; been. si* fliij clo- 
fendnsit Itr^ving avonxil the takitur, he had then bv anniitlcd 
that he knew what t!\e goods were, au.d consetjucntly, both 
parties agreeing* on this point, the only r|nesl,i()n was, u iio 
should have them. He added, that it would not be of any 
advantage to t’nc ckiVndant to have the g(^ods particnlari/t'd : 
iKcausCj if the pluint’.r.* .shrmld 'lemafid nOO reams of ]*rnt"u 
and p-xnc tiail tiie i.u.r(' dtinl !i:id w rongfully taken one only, 
yet he \vo'i] 1 be eetiUed to rccovt'r, agn'eably to the rule, 
th'^t. in aeliw.- torts, ii is sndieiont for the plaintiff to 
prove par; oiiiv oi Ifo ucclaration ; and as to the necessity of 
an exai t. desi ription of the soods on acrcount.of the re-deli- 
very by ;I.c upon the niton/ hubend', he observed, that 

the slr.riif ruitrlu rer.nire j!ic dcfciulant to slicw him the goods 
(18), and that it was a good return for the sheriff to make, 

that no person came on the part of the defendant to shew 

c Quai lrs V. Sca-ric, Cro. ‘.Tar. 0,;. 4 ,Bnc. AUrf as7. c'lpvd aud Wcogf- 

n Sfp Bi'llrr’s Mipi PriiiH, r». fi.j. iitsoa in T?t rvi v 9iTuttuit'e,Ca. Tai^p. 

V' KcMipi$(cr V. Melsoii, I'asch. 13 Ann. Hardw. I JI. 


(13) This argum€*nt has frequently birfn urged, when exceptions 
in a. rest of jiulgment have been inaHe in actions of ejectment, for 
uncertaintv of description in the declaration. See Portnian v. Mor- 
gan, Cro. Eliz. 4G5, ' 
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him the ,£>oods,” and that such a return might l)e found iu 
Raraall’s Entries, and Dalton’s Sheriff, c, 73. 

So where in replevin for tailing fourteen skimuicrs and 
ladUis^, and three pots and covers, an exception was taken, 
after verdict, in arrest of jmlgment, to the declaration, for 
uncertainty in the description, in not expressing how many 
of each sort w’ere taken f the eourt, adopting the reasons of 
Parker, (1 J., in the preceding case, were of opinion, that 
tlie declaration was sufficient, and gav^e judgment for the 
plaintiff. 


\ 1 n . Of the F leadings : 

L Of Pleas in Abatement^ and herein of the Plea of Ce- 
pi I in alio Loco. 

Q. (Jcneral Issue, 

3. Of the Avowry and Cognisance: 

1. General Rules^ relating to the Avowry, 

2. Of the Avoivry for Damage feasant — Pleas in 

Jiar — Escape through Dffect of Pences — Right 
of Common — I'ender of Amemls, 

3. Of the Avowry for Rent Arrear^P leas in liar — 

pA'lclion — iV<>« Dim f sit — Non Tennil~llicas 
in A r rear — Tender of Arrears, 

1, Property. 

5. Statutes: 

L Of Limitations, 

2 , Of Set-off. 


1* Of Plea^ in Abatement, and herein of the Plea of CepiL 
in alio Loco, 

Tjjere is a diflcrence between pleas in abatement in re- 
plevin, and in other actions arising from the ncciihar nature 
of the proceedings iir replevin. In other ac:tions, as actions 
of assumpsit, debt, or trespass, the ])kiintiff is not put iu 


f Bern v. Mattaire, Ca. Temp. Ilardw. 134. 
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possession, of any thing until after judgment and esteOutioil 
tbei*eon ; as sooii,, therefore, as the writ or count is quashed, 
by a judgment tor the defendant, on a plea in abatement, 
the defendant*, is thereby restored to the same situation in 
which he Was before the.action was brought i but in reple- 
vin the mere quashing the writ or poimt does not afford the 
defendant complete redress, tha^pJaintiff being in posses- 
sion' of the defendant’s goods by previous delivery from the 
sheriff. To remedy this inconvenience, and to entitle him- 
self to a . return of the distress, the defendant must, to a plea 
of abatement in replevin, subjoin a suggestion in the nature 
of an avowry or cognisance. As this suggestion, however, 
is merely for the purpose of a return, the,matter of it is not 
traversable*. 

To the plea of cepit in alio /oco\ the defendant must 
add a suggestion of this kind, if he seeks a return. 

Of the Plea of Cepit in alio Loco. 

The defendant pleaded cepit in alio loco^, and prayed judg- 
ment of the court, and that the count be quashed. On de- 
murrer, the question was, whether the plea ought not to have 
prayed judgment of the writ ; but it was insisted, that the 
place being mentioned in the count.only, and not in the writ, 
the exception was properly taken to the count, where the 
fault was. The court gave judgment for the plaintiff*, being 
of opinion that the conclusion was good. 

But though this plea properly concludes with a prayer of 
judgment of the count, or declaration, yet in a case*' where 
to replevin for taking the plaintift*’s goods, at the parish of 
St. Mary-le-Bow, in the ward of Cheap, in London, the de- 
fendant in his pica prajanl judgment of the declaration, be- 
cause he took the goods in the parish of St. Martin, Ludgate 
Without, in the ward of Farringdon Without, in London, in 
a certain dwelling-house there, called the White Swan, with- 
out this, that he took them at the parish of St Mary-le-Bow; 
in the ward of Cheap, and this he is ready to verify ; w'bere- 
fore he prays judgment of the declaration, and added a sug- 
gestion* in the nature of an avowry for a return ; it was 
holden, that the plea of the defendant was a plea in bar, and 
not a plea in abatement, for the following reasons; 1st, be- 
cause the place in. replevin is of the essence of the action, 
otherwise the defehdant in replevin could not demur for want 

g Fooci case, ^alk. 0.3. WiHce» 47 $. i Docket v. Booth, B. R. E. 1 C. Q. 
b Bro. Kept. pi. 45 . Salk. 94 ^ MSS. 

. k Ballythorpe y. Turner, WilMs, 47J^ 
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f>tA certain place in the declar^ion ; 2dly, becaU^ iti a plea 
in abatement, an objection cannot be made for any defect in 
the declaration; in support of this reason, Hastrop v. Hast- 
ings, Salk. was cited ; 3dly, because, upon inquiring of 
the officers in the Court of Common Picas and iti ’the King’s 
Bench, it was not found that an affidavit^ had ever been made 
of the truth of this plea, as is required in pleas in abatement 
by stat. 4 & 5 Ann. c. Ifi. ; nor were defendants obliged to 
put in such pleas within the first four days of the term, as 

K leas in abatement must be by the course of the court; 4tbly, 
ecause it appeared by the manner of pleading these pleas, 
and the judgment givcni upon them, that they had always 
been considered as picas in bar*; lastly, because whoever 

£ leads a plea in abatement must shew that the plaintiff can 
avc a better writ, whereas he cannot have a better writ in 
the present case ; for it is in the usual form, as appears b/ 
the register, fo. 81. and Glanvillc, 1. 12. c. 12. 

'Fhe General Issue. 

The general issue in replevin is “ no?i cepit^^ by which 
the property is admitted, to be iu the plaintiff, and the cap- 
tion only put in issue. 

3. Of the Avowry and Cognisance : 

1. General Rules, relating to the Avowry 

Q. Of the Avowry for Daniat^e feasant — Pleas 
in Bar — Escape through Defect of Fences— 
Right of Common — 'Fender of Amends. 

3. Of ilie^ Avowry for Rent Arrear — Pleas 
in Bar — Eviction — Non Dimisit-^Non 
Tcniiit — Riens in Arrear* — Tender of Ar^ 
rears. 

1 . General Rules, relating to the Avowry, — The avow** 
ty or cognisance, w hich is in the nature of a dcclaratior?, 
ought to contain sufficient matter, upon which the avowant, 
K)t peirson making cognisance, may have judgment for a return 
(19)« But if tlK! avowry, &c. be defective in form, or if cir- 

1 1 Rast. Eiiti’.sss. pi. 4, 5. r»3(). pi, 7 . Thomps. F.nt.274. pi. 1 1 . CliA’s Enlr.G44* 


(19) “ In replevin, because the avowant is to have a return, he 
ought to make a good title hi omnibus.^' Per cur. Goodman v. 
Ayliur'^Velv. 148» 
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ciimstance of time, place, &q. ShouUl be omitted, such ouils- 
sioii may bi^ lielped by the plea of the adverse party ; otbei- 
wise it is of a defect in substance®'* ■ I’hc avowry", &c. must 
answer every matetial part of the declaration ; rience if the 
plaint itf alleges a taking in two places, and the defendant 
avow s as. to one only, it is a discontinuance. So if the decla- 
ration Ixj' for taking qriods®, ( hattcls, and beasts, and the 
avowiy- is contined to the taking the beasts only, it will he 
bad on denmrrcr. 

By S'Lnt. 4 Ann. c. H), s. 4. any <lefi.iidnnt in any action, or 
any piaintiif in T''plevin, in any court of record, may, witli 
lea^'o of the court, piea<i as many sevi ral macUus thereto as 
he shall tliink ncccs.-^ary for his deu UvO. 

An ayowimt is a defendant witidn meaning of this 
secliiM!, au,d may plead scvci a I avowries with lca\‘ of the 
c'ouri 

In rc'pU'vii^ for kd- ing caftleP, iHe iiidendaut made eogni' 
5ancc as I'a.Lii' tc. J.S.; the plaiinitl trrai.sMi the d('frn«b 
ant i'a.iiiif <o j. S. (.'n nib'” aigmucnt, 

it \\:\s h'.^lflc!!, tnat tin* lravor''’e was ^.eli id:' although 

J. S. bad a /.gilt to take thv^ < :Utk*,.yct a stranger, witliout 
his authority, not; and that, l;oth j;arts of the cog- 
nisance must be true, an answer to cither part was sutli- 
cicnt(-2l). 


tn null’s rape, B. 7 Rf|i. or*, a. o Hunt v, Hrnii’-o's, 4 Hind. ivj. 

n Wcfks V. SjiL’cd, Salk. <11. p I rcviliaii v. Pyiie, Salk. t ;. 


( 20 ) I fiin not iuvan- of any anllionty for this position, hut it 
has bot'n so l onsidrred in pn.etice, and it is confirmed by tiie case 
of Stone V. F<)i>\l]i, Dongl. 7O8. n. {2. uliere an avowant was 
conaidc;e<i as a <lt fendant witliin the oiii section of the same sla- 
tiitc, and i‘o!dcn to be liable to }»ay costs on the avowries found 
against him. 

(3?) Prior decisions on tliis point are very contradictoiy. I 
have abridged the last determination, which has, I believe, been 
considered as law ever since. It was recognized by Burnett, J. In 
George v, Kinch, T, 17 & I ft G. 2. C. Ih 7 Mod. 461. Lejich’s ed. 
where lie say.^*, “ 4^his distinction a.s to traversing of coininands is 
laid down in Trevilian y. Pync, namclv, that in clavsnm fregit tlfcc 
command is not traver.sabio; hut it is otherwise i if replevin, or 
trespass laid transitorily, as for taking cattle or goods. In trespass 
fpiare clausum f regitj whicli is a local trespass, if defendant justify 
an entry into the close by the command of, or a.s bailiif to A., in 
whom he alleges the freehold to he, the plaiiitifi' cannot in his re- 
plication traverse 'such command, because it would adiopit the 
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•M, Of the Anowry far Danias^e feamnL^Thc <lof(nnlant 
)nay state in his avowry, tbat^thc hens in quo was hia sail 
rtW /'rc^/ioA/,* (\vitlu3ut R|>eci(yin^ whether lie Inui an estate 
in i\i\ fee-tail, or for life,) and that he took tlie piainti/f's 
cattle liecause they were <loin<r damage there.’ rroni this 
plea it will be iiiloiuled,. that it is t.he avowant’ r> sole, free- 
hold, and in his own ri'jfht; consequently, if the avowant 
be seised merely in ric^ht of his wife, that oiu^ht to he spe- 
ciiiily stateil^’; an<l although tliis gelieral form of jdeading 
soil and freehold be allowed, yet if the dt feiidarit docs not 
pursue this form, but merely uilegestiiat he i^seisedy w'ithout 
shewing of wiiat estate, the avowry will be bad on spo- 
< iai <lein«irrer' for uneertainty. So, it ^rems, if defendant 
plead ])y way of justification of the taking, that he was 
pd^scssed {-22) of a mcssuajge, with coinmon appurlonant, 

q Uotiurr V. W'alkcr, Cro. Eliz, 504 . r S:nintlFrs v. TTiw«‘.*'y, Cartli. 9. i Ld. 

R;uin. 53 j. 2 Lulw. 


frccliold to he in A., and not in liiniKelf, wliich would be snflieient 
to bar his action, althongli the defendant liad no siicli ooiumand* ; 
ih” it not nuiteriul tlait tiic (udcn<l;inl lias done wrong to a si ranger, 
if it he not any to th^^ [>iaiiitin. ]>nl in replevin or trc&pass for 
tahlog goorls or cattle, if 4the dcrendaut jn'^tity by a command 
from, O'* a> hiijlh’to A., in wlioni li(‘ starts a tillc to lake tka ni as 
for ili.'-in'is or otluT (’aiise, there it may he material to fravc'se 
tiu* eoimaand or JiUihority; for tliongli A. ha’" a i jglit to take tin? 
goods {)i’ eatth’, yet a stranger wlio had not ato anthoiil v noui ifnu, 
\^'ill In* il.ihle; so tl’.at both ])arts of the tleieinl.r-.rs ]^k‘a must he 
true, anti, thereibre, an answer to any part is sulbeient.” in Roh- 
soii V. f)t)ugl.is, qhiii, 168 f, C. B. Frccm. it was adniillevi by 

t:ic coii't, that liie pltiiulilf in re}»ltvin might traverse the defen- 
tlauL’s bciiig^li.iiliff. If tlu' reader wishes I0 )>nr.siie the sidojeet, he 
will find thvj authorities healing 11 [ion this point rolUctetl in Ser- 
jciwit Williams’s Saunders, voL 1. p, tl-17- c. note (4). 

('i.q There is a rlilferenee in ihi.'. lespec't between replevin and 
trespass fpr taking rattle or goods; for to trespass for taking cnttle 
or goods, the didendant may plead gtmendly that he was possfASed 
of a close, and that he took the cattle or goods diiinag(' feasant 
tlierein. Anon. Saik. (>43, I I Mod. gif). S. C. lit videtnr, under 
the name of iiarrington v. Bush. Sea^l v. Bunion, g Jlod. 7U. 
Eangford v. Webber, Carth. 9. 3 Mo^l. S. C. The reason of 
this d.isfmction appears to he this, tliat where tiie inteje.st oi the 
land is not in cjiiestioii, the dei'eiidant may justify ujioii his own 
possession against a wrong doer. But siuii a justilication will not 

* This ilistiiiction is now exploded, ami the plnletifi may traverse* the coiu- 
mnml ill trespass qu. cl. fr. ns well as iii replevin. Chumbors v. Donaldson, 
Ij East^<)5. 
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and that tha pl^dtiff 'b cattle were doing damage on the cotn- 
mdh, and conclude in bar without praying a return, such pica 
is bad*. 

'i *• ' Mm 

As tenajnts/in^ common must join in actions concernipg 
the. personalty*, one tenant in common catmot avow alone 
for tajciijg cattle damage feasant; because it is an injury to 
the possession, and an avowry of this kind is in the nature 
of a declaration in trespass for an injury done to the posses* 
eion. 

An avowry for damage feasant in a place where the avow- 
ant had a right of common*?, must allege special damage, viz. 
that the avowant could not enjoy his common in so ample and 
beneficial a manner. 

The dpcfarations of tlie person under whom a defendant 
makes cognisance are not evidence for the plaintiff *. 

Pleas in liar. Escape through De fect of In a plea 

in bar of an avowry for taking cattle damage feasant, viz. that 
the cattle escaped from a public highway into the locus in (/uo, 
through defect of fences, it must be shewn, that they were 
passing on the highway when they escaped ; it is iKJt sviffi- 
cient to state, that being in tlie highway they escaped; for that 
word is, equivocal, and does not shejv w hether the cattle were 
passing and repassing, or whether they were trespassing on 
the higluvayy (23). 

» Hawkins v. Ecklcs, 2 Bos. & Pul. u WooUoii v. Salter, 3 Lev. i04. 

35 p. X Hart r. Horn, 2 Camp. N. P. C. 92. 

t Cullcy V. Speanuan, 9 H. Bl. 38G. y Dovastun v. Payne, g H, Bl. . 527 . 


be good as against the person who has the title to the land, and 
who makes an entry in, and puts tlie cattle or goods there in pur- 
suance of that title. Taylor v. Eastwood, 1 East, 212 b 

(23) If the cattle of one person escape into the land of ano- 
ther, it is not any excuse that the fences w ere out of repair, if the 
cattle were trespassers in the close whence they'came.” Per Heath, 
J. in Dovaston v, Payne, 2 II. BL 527. See also a similar opinion 
expressed by Wihnot, C. J. in 3 Wits. 126. 

So in an action for digging a pit in a common, into which the 
plaintiff's mare fell and was killed ; it was holden, that the decla- 
ration ought to have stated, that the mare was lavfuUg on the com- 
mon, otl^rwise the digging the pit, as against the plaintiff, was jus- 
tihablOf and although the plaintiff's mare fell in, yet it was damnum 
absque injuruU Blyth v» Topham, Cro. Jac. 158. 
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Right Qf Common. — To an avowry for damage feasant, a 
right of Common may be pleaded in bay (24). ' ’’ 

In a. prescription for a right of common during a certain 
portion of the year only*, it must appear on the fiice of the 
pica, that the right was exercised during the time allowed. 

In an avowry the defendantstated*, that he was seised in 
fee of a messuage, with the appurtenances, situate &c/** and 
that he and all those whose estate he had from time whereof 
«•(?. have, and of right, during all the time aforesaid^ ought 
to have had, and still of right ought to have, common of pas- 
ture in the place in question for a certain number of cattle as 
appurtenant to the messuage.*' On special demurrer, as- 
signing for cause, that it was not stated in the avowry at what 
time, or for what period of time, the avowant had common of 
pasture in the place in question, nor whether he. had common 
every year, or in what part or period of the year; the avowry 
was liolden to be bad. 

A copyholder claiming common in the soil of other per- 
sons than the lord**, cannot prescribe in his oion name on ac- 
count of the weakness of his estate; he oii^ht to prescribe 
in the name of the lord, viz. “ that the lord of the manor 
and all his ancestors, and all those whose estates he has, had 
common in such a place for himself and his tenants at 
will,” &c. * But where a copyholder claims common in the 
soil of the lord, then he cannot prescribe in the name of the 
lord; for the lord cannot prescribe to have common in his 
own soil, and as the copyholder cannot prescribe in his 
own name, he must allege®, that “ within the manor there 
is a custom from time immemorial, that all customary te- 
nants of certain messuages have common in such a place,*' 
&c. (23). ' 

z Cro.Jaf.637. ^ 31 - 

a Hawkins v. Kcklea, 2 Bos. & Pu*. c Gateward's case, 6 Rep. Oo. b. 

359. 


(24) For the natiire of this right see ante, tit. Common. 

(25) •• If tlie issue be ou a liglit of common, which depends 
on a custom pervading the whole manor, the evidence of a com- 
moner is not admissible, because as it depends upon a custom, the 
record in that action would be evidence in a suoseejuent action 
brought by that very witness to try the smne right ; tlierelore tl^re 
is a good reason for not receiving his testimony in such cash. Bat 
the' smhe reason does not hold where conimon is etaimed by pro* 
hcription in right of a iwticular estate'; because it does not faltd#. 
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A custom that every inhabitant within any ancient mes' 
ill an ancient viU**, by reason of Ins coUiUionincy 
‘heroin, has had ooTunion in the piaee in (pu slijii, is bad ; 
ior iiihabilauts, unless they are incorporate;, (annoi pre- 
srnbe.to have prolit in another’s soil, but only in inat'ors of 
easement, as in a wav to a church, or in niiiitors of diaeiiargv, 

to be dischnig-ed of toll or of tithes. 

But although inhahitantSy on account of tlie vaouciu'ss of 
the dcM-ription, cannot claim a right in 50 / 0 , yet the 

occupiers of houses or land may, by custom, claim such 
right. Adm. per cur. in Bean v. Bloom, -2 Bl. K. 5)*28. 

If issue be joined on a plea prescribing for a right ofeom- 
m.on trencrally®, and tlie» Jury lind that the party prescribing 


a Smith V. Catcu'ooil, Cvo. Jac. i5-2. c Lovelace v. Reigiiokls, Cio. t!iz, 
(> Ucp. 09. h. 5G3. 


if A. ha's a prcsoiiptive vight of coiniiion belonging to hit. estate, 
that ]>., ulio has aiunhcr estate in tiic sumo manor, must Icive the 
sa'ue n< itiicr would tlie judgment lor A. bt* evidciici IbrB.; 

and yet tlw re lire cast s, which lay it down as a general rule, that 
oiM' commoner is in no case a witness foi another,” Per Bnllev, 
in \\ iilton V, Shelley, 1 T. U. 30 2. Harvey v, Collii?on, ante 
j). P. 

The plaintilf prescribed for cnminon of pasture, upon Hampton 
CofiJiiion, I’or all cattU:, krauf and conchant upon hi.*' anci(*nt me.s-' 
suage, as appurtenant tla r.to, and declared that tl:e defend- 

ant wa. bound, \>\ iva'ou <il' his occupation, to repair the fence of 
his close coi rieiuius to i):e cennmon, and permitted it to be ruinous, 
uheiebylla* planifuF’s cal t! e < scaped, and plaiiitilF lost the use of 
tliciiu At the tiial, liie plainlili* called s:c\e»al witnesse?;, inhabit- 
ants of Hniuj/uin, who <ieposcd, that all inhabitants in Hampton, 
paying church and poor, had a riglit to turn their cattle u pot: the 
I'onnnon. The eouit he'd, that tluMj nest ion to be consiilcred wa&, 
wliether commoner.', having a common inteiest in the* ])resei valion 
of th'is hedge, could be competent w itnesscs, for each oiliCK ? It 
in.ghi lie, tliat no one was bound to repair it. it might be, tliat a 
hay ward was u-uallv paid by the coimnonerb to keepllieiv ealtie on 
llie c'oniniort. ibit tiie {n'oduction of this record would be evidence 
for another coniuioner, that the occupier of the adjacent land was 
bound in repair tills h rjcc. The conimontr, therefore, would de- 
li ve a:i advantage, by exonerating liiinseii' from the cluirge of inaiii- 
tai.iing a liayward, if he could throw on this defendant the charge 
o; rt pairing the lieilge, and conbeipiently, he was intciested in tlic 
e^eiit of tile suit. 


• Aiacanabc v. Shore, 1 Taunt. U. alir. 
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has .'I right of common, paying one penny for it; this fuul» 
ing will not support the pica; for the prescription is tnlin*, 
:\\id the payment of one penny annually is parcel of the 
prescription, ami it shall be intended to be as lUicieiiL as I hi' 
coiinuon. 

So if a right of common be claimed in certain landh and 
it is i'ojmd tlial tin* coimnon has been n'leased in part of the 
land, such tinding will not support tin* right claimed. 

So hen; llio prescription is for common for all common* 
abl<^ call It <‘viden(‘e of a right of coiijino!! for sheep and 
horsts will not maintain the issue; but if the party has a 
gi'ccra! common, and prescribes for common ihv any parti- 
cular MU’t of cattle, this will be gootl’h So where the pre- 
scription was for conimou for 100 shuej), and it appeared in 
<'\idenctg that llie ])arty was entitled to common for 100 
sic ( p and <i (un\s\ it was holden to be goodh Si‘e also roun- 
tain V. (-'ook, post. til. 'i'rcsp'ass, Right of V\'ay, S. P. (2v)). 

Where a pixscrijOtive right of (common is pUadni^, and 
issue is joincfl on I ho prescri|>tioji, and there is a ve rdict in 
f'uour of the right, tile want of averring that tlie plaintilf’s 
caltie w('re in that part of the laud in wlhch the common i-^ 
clainje.l, or that the cattle wore levant and coiiehaut upon the 
land oi'ihe plaintilf, is aided hy the slatuies of jeoiad. 

Tc/ider (}f yhiuft(is\ — 'IVikUt of amends before I !h‘ taking 
*-»f a distivss makes tlic distress unlawiii!, cad in su^di casi; 
aii.-aclion of trespass may be luainUunid i’oi taking the 
cattle*. 

Tender of amends after distress, and before impoimding. 
inaki'S the defahter milawlVd, and gives the piaiiUlri a right of 
action for declining Ins caltie. 

The star. Jar. 1 . e. to' s. , 7 . hy wlheh it is (MiaetCii, 

that in all jichons of tn sp.iss cia.’fsrcf} frt ait^ wherein 

t!io (h'fv'iidanls disclaim in Iheir pKa lo make any tide 

or claim to tb.e ['ind in which the trespass is hy tlie deciar:*-' 
lion i8|l|xjjosod to be done, and the trespass be by ne digence, 
or inyblunlary, the dieleiidauls shall Ih‘ admitteil j>lcad a 

f l^ollifratii V. Ou:en, Cro RHjj j. b S. C> 

g Prin^ V. ju^r VV.ini, T . U. i Uiisintooil v. l*oi»d, Ci'^* bliz.?--’ 

JUiM. N. P. r»a. Scr .i'lHi* Uo^rrs v. k v. H.)”, J 

Alim, asite, |». 774. , i 2 Pist. 107. 

(*26) Hut it was said l»v Wuhnedey, if die ;a:y had lOiind'that 
he h ui coiu::u)u jbr I li) sIicM'p, and .'<» ^u .. ' ■' P esaiue kind tnaii 
he had alleged, he had failed. 
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disclaimer, and that the trespass was by negligence or 
luntary, and a tender or otter of sufficient amends for such 
trespass before action brought,” is confined to actions of tres- 
pass, and does not extend to replevin®, 

Avotory, for Rent Arrenr. — At the common law, it was 
necessary for a termor in an avowry for rent due from his 
tenant, to shew out of what estate, and in what manner the 
term w^as derived, because particular estates being created by 
agreement of the parties out of the primitive estate, it was 
the office of the court to judge, whether the pi imitive estate 
and agreement were sufficient to produce the particular 
estate". 

To obviate the difficulties which the avowant for rent ai^ 
rear had to encounter in setting forth long and intricate 
titles, it wag enacted by stat. 11 Geo. 2. c. 19. s. 22. that de- 
fendants in replevin might avow or make cognisance gene-- 
rally y that the plaintiff* in replevin, or othe r tenant of the 
lamis, whereon the distress w^as made, enjoyed the same 
under a grant or demise at such a certain rent during the 
time w herein the rent distrained for incurred, which rent was 
then and still remains due; or that the place, where the dis- 
tress was taken, w'as parcel of such certain tenements holden 
of such honour, lordship, or manor, for which tenements tho 
rent, relief, heriot, or other service distrained for, %vas at the 
time of such distress, and still remains due (27). 

'This statute docs not extend to a rent charged 

Evidence that plaintiff’ held under an agreement for a lease, 
(w here n nt has not been paid) wdll not support an avowry or 
cognisance under this statute, viz. that plaintiff held by vir- 
tue of a demise ; for there is not any demise either express or 
implied P. 

The sum stated in the avowTy or fx)gnisance to be due for 
rent is not material ; for if it appears that less rent is due than 
defendant has avow ed or made cognisance for, yet is he enti- 
tled to recover for so much as is due^*. ,, 

m Atlcn V. Baylry, Lutw. p He^an v. .lolmson, Q Taunt. 148. 

n Scilly v. Daily, Salk. 502. Curth. q Said by Lord Llieiiborongh, C. jf. in 
44.5. Ld. Raytn. 3:n. S. C. tleynolds Forty v. Inibcr, 6 Eaat, 437 . to be 
V. Thorpe, Str. the constant practice. ^ 

o Biilpit V. Clarke, l B 08 .& Pul. N. R. 

Zf)’- 


(Q7) A'i/ habuH in ienemenlis cannot be pleaded in bar to an 
avtuvry For rent arrear under this statute, Syilivan v. {Stradlin^, 
M ils. Hut see post, Tatlor v. Zamira. 
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Whore the avowry is for parcel of a rent^ or penalty’ only, 
it ou^ht to sliew that the residue has been satislicd or dis- 
charged, otherwise; it will he had on deinurrei ^ 

If the (lefcndcuit avow ior so nincdi rent arrciu ", part 
whereof is not due at the lime of tin; d is! ress, and enters 
Judgment for tln^ wliole, it will he error; hut it may b(‘ cured 
l)efore JudgnuMit, abating the avowry as lo the part not as 
yet due ('■28). 

Money may be paid into courl on an avowry fur rent 
arrear’'. 

A rent is grantc'd to A. for a term of yc'ars, witli a (danse' in 
the deed, that A. and his lunrs may distrain for tlie rent dur- 
ing the term: A. dies; thc^ executor shall have the rent and 
distrain for it, and not tlu^ lieir^. 

One Joint tenant may distrain for the wliolc; rent hut he 
ought to a\o\v for jiait only in his own rigiit, and for the 
residue he ought to make cognisance as bailiff lo his com- 
panion. 

Parceners must Join in an avosvry for rent arrear*. 

A. auvl B. WvT(‘ tenants in common in fieuflaud^; A, 
grantixl a lease for years of his moiety to C. n serving a rent; 

as'-jigned the lease lo B. ; it was ln,)Iden, ihai ,\. might 
distrain upon B. for rent arrear, and a\(;w for taking the dis- 
tres'5 in any part of the, iand. 

An avowry, Justifwng t iie taking a <l^•lres^ nn* rmt jutiso 
for a ready-furuished lodging, is good; il having luon lioldmi, 
liiat a landlonl is entitled to distrain lor tho rent ol’ ready-fnr* 
nislu'd lodgings^ 

Flea.'f in bar, Kmctlun, — ’f'o an avowry fur rent airear, 
the plaiiitilf may |)lead in bar an e\ietiou(u e\pnN:on; for 
that oceasions a suspension of the rent. But, rare imisl he 
taken, lliat an absolute exieriou is stated in tiie pit a, oral 
least Mich facts as amount in law to an eviction ; ft»r wht r*\ 
to an avowry fur rent arrear for a dweiliug-hoii^e^k the 


I- Hunt V. Braiiii’s, 4 402 . 

SI Holt V. S«nil>a( li, C'lo. Cjii-. lot. 
t Johnson V. Bitinc'i, M»a. S 4 . 
ii Rifluirds V (Joroioi (li, S;.lk. .>^ 0 . 
X VVnion V Wyoiir, I H. lil. yt. 
y Odm-I V VVilsoii, (Jro. Khz. l »44 


/. T* M»-d 7 !. ] •? of), 
a Lil 11 * 0 . (Jt 

b Siifcltiro' V, llt-iisloo, (’to. Cl'' o!l. 
t Ncv. nian v. Atniciloii, 2 v\ Ku! 
.N It yj!. 

•i ilual \ (_\)pf. ( ''Ml JIJ. 


(28) See I Williams’s Saiindtib, n. U. and ffsuiidfjn v. 
Boruby, /J.T. 11, 248. 

VOb- IT. 


n if 
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disclaimer,, and that the trespass was by negligence or invo- 
lutitaiy, ' and a tender or offer of sufficient amends for such 
trespass before action brouglit/* is confined to actions of tres- 
pass, and does not extend to replevin"*- 

Avowry^ for Rent Arrear . — At the common law, it was 
necessary for a termor in an avowry for rent due from his 
tenant, to shew out of what estate, and in what manner the 
term was derived, because particultir estates being created by 
agreement of the parties out of the primitive estate, it was 
the office of the court to judge, whether the primitive estate 
and agreement were sufficient to produce the particular 
estate". 

To obviate the difficulties which the avowant for rent ar^ 
rear had to encounter in setting forth long and intricate 
titles, it was enacted by stat. 11 Geo. 2. c. 19. s. 22. that de- 
fendants in replevin might avow or make cognisance 
raWi/, that the plaintiff in replevin, or other tenant of the 
lands, ivhereon the distress was made, enjoyed the same 
tinder a grant or demise at such a certain rent during the 
time wherein the rent'd istrained for incurred, which rent 'was 
then and still remains due; or that the place, where the dis- 
tress was taken, tvas parcel of such certain tenements holden 
of such honour, lordsliip, or manor, for which tenements thu 
rent, relief, heriot, or other service distrained for, was at the 
time of such distress, and still remains due (27). 

'l*his statute docs not extend to a rent charge". 

Evidence that plaintiff held under an agreement for a lease, 
(where rent has not been paid) will not support an avowry or 
cognisance under this statute, viz. that plaintiff held by vir- 
tue of a demise; for there is not any demise either express or 
implied P. 

sum stated in the avowry or cognisance to be due for 
reiit U not material ; for if it appears that less rent is due than 
defendant has avowed or made cognisance for, yet is he enti- 
tled to recover for so much as is due’*. 

m Allen V. Baylry, Lutw. 1596. p He^an v. Jntinson, s Ta^nt. J 4 t. 

n Scilly v. Dafly, Salk. sba. Carth. q Said hy^ Lord P.MeiiborOugji, C. J. in 
44 .*. Ld. Raym, 031 . S. C. tlcynolds Forty v. Imbcr, 6 East, 437. to be 
a. Tborpe, Str, 796. the constant practice, 

o Biilpit V. Clarke, l Bos. & Pul. N. R. 

06.. 


(27) Kil kalfuit in tenemeviis cannot he pleaded in bar to an 
avtwry for rent sirrear under this statute, Syllivaa v. 

2 Wil.s. Hut see post. Tat lor v. Zamira. 
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Where the avowry is for parcel of a rent", or penalty* only, 
it ou«lit to shew th»at the residue has been satisfied or dis- 
charged, otherwise it will be bad on demurrer'. 

If the defendant avow for so much n^nt arrear", part 
whereof is not due at tluj time of the disi ress, and enters 
judgment for the whole, it will he error; but it may bo cur€^d 
before Judgment, by abating the avowry as to the part not as 
yet due (28). 

Money may be paid into court on an avowry for rent 
arrear*. 


A rent is granted to A. for a tcnni of years, with a clau<3e'in 
tl;c deed, that A. and his hems may <listrain for the vent dur- 
ing the term: A. dies ; the executor shall have the rent and 
distrain for it, and not the lieir^. 

One joint tenant may distrain for the whole rent*, hut he 
ought to avow fur part only in his own right, and for the 
residue lie ought to make ‘cognisance as baiiitf to Ids com- 
panion. 


Pareeners must join in an avowry for rent arrear*. 

A. and B. were tenants; in eoinmon in in* of land ^'* \ 
granted a lease for years of his inoietv to C. rcsorvim/ a rVm * 
r. a^<igned the lease to B. ; ii was hol.len, that ?\. mndit 
dislram upon B. for rent anvar, and a\<nv iov lakjj*^ the dis- 
tress in any )>art oi the land. 

An avewrv, justifv ing the taking a (Jistnss Ci^r rent nnvur 
for a ready-furnished lodging, is good; it iia\-ing been hohhij, 
that a laiullord is entitled to distrain for the rent of ready-fur- 
nished lodgings^ 

Pleas hi bar, Eviclioft, — 'To an ;nowry for ivai arrr.u', 
the plaint ilf inay plead in bar an eviction* or ex|)Lils on ; for 
that occasions a suspension of tiie rent. But care must bt 
taken, that an absolute eviction is stated in the ph'a, or at 
least such facts as amount in law to au eviction ; for where, 
to an uvowry lor rent arrear for a dwelling-house'*, the 


r Mud. 40«. 

■ V. SHtDab^cb, Ci‘U. ]ii04. 

t., ®«*ne6, i# Morf* 84V 
u V. Cuiivifurtlv 580. 

X Vernon v. Wynne, 1 H. 1*1. 24. 
y DaiTf'l V. >Vilsoii, Cro. EVu. ()44. 


z 5 Mod. 73. 12 i\io«l 95. 
a Stetlniau V. Bat**!;, Lit. (74, 

b Heiiijitoii, <>o. .Inc. 01 ). 

C Newman v. AiitJcrloii, 2 Hus, ok Pnt 
N. It 22!. 

il Huiitv Coj)i*, Cowp 21J. 


(28) See I Williams’s SamsdevG, 28.1. n. (k 8- and fheriseu 
leriiby* /> T. li. 248. 

VOL. IT. 


II il 
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plaintiff pleaded, that the defendant pulled down a 
iner-hoiise, part of the premises, whereby the ])laintift‘ was 
deprived of the use thereof; it was hoUlen, that the plea was 
insuftieient, because it stated merely a trespass, and not an 
eviction. 

No?i dhnisiL Noji temtiu — ^I'he most usual pleas in bar 
to an avowry for rent arrear are, 1. Non dimisit, that is, that 
the avowant did not <lemise ; Non tenuil: modo ot formit, 
or that the plaintilf did not hold the land in manner and 
igrria, &c. 

AVhen issue is joined on the non tenuit n»odo et forma, the 
defendant is not holdeii to strict proof as to the identical time 
durin" which lie alleges tlie tenant to have holden and en- 
joyed the land, &c. demised. 

Hence, where the defendant made cog nisance for two years 
and a quarter’s rent in arrear*, and alleged, that for a long 
time, to wit, for two years and a quarter, i iiding on the a.Hli 
Decciiiher, 1S03, the plaintiff held and enjoyed tlu^ firoperty 
demised, to which the plaintiff pleaded non tenuit modo et 
formn, and issue w as joiiUMl tliercon ; proof that the plaintiff 
held and (?njo\ e(l from the 23d of December, 1801, was ail- 
judged sufficient to entitle defendant to a verdict for two years’ 
rent. 

Ricna in Arrear, — Riens in arrear, or no rent in arrear, may 
he pleaded in bar to this avowry ; hut such plea ought to 
conclude to the country ; for wdierc dc injuria sna propria 
absque hoc quod rtdditus fuit in areiro was pleaded to a 
cognisance for rent arn^ar - it was holdeid ill on sjjccial de- 
murrer, as putting the defemlant to an unnecessary replica- 
tion. This plea admits the holding to be as stated in the 
avmvyv; hence if the avowry state tiiat the plaintiff held the 
premises under a rent reserved quarterly, under the issue 
riens in an ear, the plaintiff will not he permitted to shew that 
he hold^, under a n-iit rcbcrveil half yearly. 

A general pleaot de injuria suu propria absque tali rausli 
to an avowi y or a cognisance for rent arrear will be bad^, on 
ipccial demurrer ; for this general plea can be pleaded only 
Avhere the defendant’s plea rests merely upon matter of 
tixeuse, and not upon any matter of interest or authority, 
mediately or immediately derived from the plaintiff, or any 
commandment 

c Foiiy V. \m\wr, G Fast, 4 ^ 4 . U Jones v. KittheD, 1 Bos. Pul. 7$. 

/ Horn V. Tif'win, Salk. 583. i Crogate'sease. 8 Kell- GG^r-b. Doc' uU 

i Hil) r. Wru-lie, 2 N. P. C. 670. 1 u. ‘ 
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Tender of Arrears — The same rule bolds in ibis case as 
in the case of tender c)f yniends for damage fefoant’"; for it 
tbe leuaiii, before tiistress, tender on the laud the yaTears of 
rent, tbe taking of Ibe distress becomes wrosigfid. and tbd 
t(Miant may maintain trespass for tbe captioij : but it tbe dis- 
tress .has been made, and before, impoundir.g tbe arrears are 
Umde red, then tbe i/eiai; 2 er only is unlawful, and the tenant 
must bring detinue. 


4. Property^ 

The defendant may plead property in himself, in bar of 
the acti('n*, and this plej^i may conclude with a prayer for a 
return and damages*". 

So property in a stranger may be pleaded in bar**, and tlie 
conclusion of this ])Ica, praying a return, is good®. 

So it is a gOi)d plea to say, that the properly is to the 
plaintilf and to a stranger; and where there are two plaintill's> 
tliutthe j)roperty is to one of tbcniL 

5. Statutes : 

1. Of I dmUalioniu 
Of Set-off', 

1. Stat, of Limitations . — By slat. 3!2 H. S, c. 2. s. 3. 
” No person slial! make any avowry or l o-nisance ibr any 
rejit, suit, or s<a*vice, and ;iile‘>e any seisin of any rent, ike. 
in the sanie avowry or cognisance in the posses.sion of his 
ancestor, or in his own poss(‘Ssiun, or in tlu? possession ol 
any other, whose estate he sh;dl pretend or claim to have 
(ibove fifty years next before making the avowry or cog- 
Disanee.” 

d’his statute extends to such c*ases only**, where the avow- 
ant was compelled to allege a seisin by force of some aiK aait 
statute of limilatioiis, and corise(|ueutly ft does not render an 
allegation of seisin \Vitlun the limited time necessary in liiose 
cases, where seisin was not required to be alleged heb^iv lli») 
statute, as in the case of a reservation or grant of a rent, 
wliere the title is founded on tile deed. 


k 2 lust. 107 . 

I Wildiimn v. Norton, 1 Ventr. 249. 
Ill l^CK^iravc V, Sauudns, 1 Salk. 

14 Buttber V. Porter, Cartli. 243. 


o Parker v, Mellor, Loicl Ksiyiii. 21 
arid Carlli. iiy*?. 
p 1 Inst. U.'i. i>. 
q Fester’s Lakf’, t- liep C4. M. 

II M ’Z 
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J‘Vall y, homage, aiul such casual s(?iviccs, arc not wiLlui? 
this statute ^ 

By stat. ‘21 Jac. 1. r. K). s. il. actions of reple vin shall be 
coiiinK'need and sued within six y(‘aKs after tlie cause ol’ ac- 
tion. llc iico artio non accretit infra sex annos is a good ph a 
in bar in irpkvin. 

"I. — Avowry for rent arrear mv?.? in arrenr] 

(vnl issue tiicreon. riaintitf had giviii a notit'eof set-olV% 
and ollerefl to support it by evidence at the trial ; but Deni- 
son, j. rejected it. ddie court of ('. B. wne of opinion, tli:*'‘ 
lh(‘ evidence was properly rejected, obser\ mg, that tins c.is* 
was neither witliin the letter nor the intention of tlie &latnti . 
'^Jdie issue was special, and nut geiu ral. It was not an action 
upon a ])crsonal contrad. 'Idu' rent ‘<a\onred i therealtN. 
and tile remedy was by <Ustrc^s ; replevin, tlnw atlded, \\;:s 
a inix(’d aclion. 'j’lie judument, if for the av(»uant, iniisi 
be for a letnni of the eatrlc. ’J'o take the IxMiefu, of the 
Statulcb plainldf and uefendant ieu>» plead i):('pcrl}. l;i 
debt on boiul, (h I'endam; caiiiiot Sv't offundei* no?/ fadum 
or saint ad dian^ hut n:n>;, jiiea*! ^pl.eiall\. i*erfiaps hi; 
lean of sptvial jdca to the ceou'rj/, idaintiff nilo'lit have 
pleaded a mntuiil dtht of more i/nnthc rent, d’hore<'ould 
nor liave I'kxu a .>ci-(>iVby dci(*pdants unfler ifon cc/>//, iio” 
could there he for plaintid under riens m arrear. 

do an avowry fur r^ III tiiTeai the tenant pleaded that ; 
certain snin (ifpial m amount 0) the i\‘nt arrear) u as due 
for ground rent fi\)ni tlu* avou ant to tlie original huulloid ; 
that pavincnt of lira ^uni was demanded of the a\owant, 
who o Insed to pay the <>atne, Avherc upon the original land- 
lord denemdid payment of the tenant, and threatened \o 
dilslrain, anil that tenant, in order to avoid a distress, paid 
tlie vround rent; on demurrer, the plea was holdeii to be 
good; Uiillcr, J. ohsi'rving, lliat tlieic was a dillereiice be- 
tween a payment and a set-off; the former might Ih‘ pleaded 
to an avowry, though the laLUr could not. So tlie tenant 
may picud * jKiyiiuait of an annuity secured out of the lands 
deiiiis( li pievifiusly to the ileniisc to him, for the arrears of 
wiiich tile giantee liad threatened to distrain. 

I- I’.t nnet v Ki'i®, j L^v. ji. t 2 G. 2. r. 2J. s. i:j. 

% At iloin ^ . Knijrlit, jCirius, 4to. ii Sapstonl v Flotrhcr, 1 T. R. :*J i 

eJ Ball. ic li?!. S. C. Taylor V. Zuiuira, 2 .Marsh. K jj* 
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l\. Of the Judgment : 

1. For the Plaintiff, 

C.\ For the Difendant, 

I. For the Plaintiff — As by the iiaiiirr (jf the jiioirc mIuos 
ill rcpliivin the pDods (lislrriine.i un* <leli\('r(v(l by tlie slicniT 
U) the plaintih*; if b<^ reeuvors, he ean liiive jndf^uicnt for 

If the plMiiitiff has judgment on a deinnrriT, the form of 
ulry is, that the plaiiitiif tlo recovia* his ciainai^es, by reason 
of Ihf Tireniises*,” wlu'reupon a writ of iiKpiiiy is jiwanh^d to 
aseert;ini tlio damages, and on ndnrn oj* the iiupii^ition, hnal 
Jnd:^irieiit is (ait(‘re<i for the daina<;cs foiin<i ly tlie in<[itis;Lron, 
and eosts de incremento, 

Tf till' jdaintilf ol)lains a 'sta'dicty, then t!u; jmy rliat 
verdict a'-wadains the* daniayi'S and costs, ainl the jtidiinient is, 

that tin* ])Iaintitr do recover ayainst the (h'feiitlant the da-* 
n.aiies assessed by tlie, jniors, ainl co.'^ts dc incroncutoy 

‘J. Fnr the Defendant, — At the common law, when tihe 
ou'rits of a suit in replevin wt'ie decaded by a \enlic^ for tin* 
defendant, or judgineiil for him on di'murri'r, or confession 
hy the jdaintitV, the jiidi;'m(*nl fertile tlc^fen. hint awarded him 
a return of the di.'^tixss irreplevisable. A dilierc nt rule (»b- 
tamed ill the rase of a nonsuit, for in thal case the defendant 
\A'as not (‘iititled to this judgment. 'To remcviy the ir.conve- 
nienee whieh procei iled iVoin the plainiitf, in tlio case of non- 
suits, haviiii.; several n pleviiw for one and tlie same raU'C, 
it ’a as cnaeted, by stat. Id .h!d\v. 1. c. *2. tliai as seKiii as the 
return of the beasts sliould be adjudged to tlie distrainor, the 
sherifl’ should In; commanded by a judicial writ t«) return 
the beasts to tin* <listrainor, in whicli >vrit is to he jnserle«l 
a direction to the sheriif not to deliver the beasts without 
a writ making mention of the judoQieiit ^iven Ay the jus-- 
tires 

X ca Boolv of Juagiii y Book of Jiuhii 20.1. 


( i.O) It appears from the words priiiletl in ilahes', and tliosi' 
whicli follow them in the slatiOe, \iz. “ quod fieri non potcjU nisi 
per breve quod excat de rot nits jus ti<i* coiam quibus deduvta fuent 
loqnfUi^'' that the provisions of tiiis statute a, e ( (oitiiK’d to iho^e 
eases where the cause has been removed into the superior court. 
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By this statute, if the plaintilf in replevin be once nonsuit, 
lie eannot iiave a new replevin, b it must sue out n writ 
acec)rJiiift‘ to the directions of the statute. 'The writ is termed 
a wrii of second <h‘livcrance. It is a judiciai \/rit, issuing 
v^iit of the court of n't ord in which the nonsuit was had 
(30). 

I'lie writ of ' *conil dcliv^^'anee® >s a supersedeas in law 
to the sn- rdf to torhear to * :*:ec.:te the writ de retcruo ha- 
hendo (31) oIit:iin(id ou the nonsuil ot the plaintilf, if delivered 
b) the sheriiV before return is madii. 

It iipon ihe writ of second deliverance, tlie party replevy- 
ing mak('S iieiauit a second time for any oiher cause, the sta- 
tute hag providixl, that the distress shall remain irreplevisable 
for ever. 

Ill the case of a di^tress for rent arrear, tlie siainte 17 (’ar. 
2. c. 7. has pres;‘nhed to the dclcinlaut a mode of proceeding 
in the four follow icii’ cases: 

1. If the plaintitf Mhall be i:unsuir, luy ore issue joined^ in 
any siut. ot replevin by plaint or writ lawftdly ninovccl : 

'J’he deiCiKlant mur>t make a suggestion in nature of an 
avowry or cogiusance for the rent arrear, whereupon the 
court, upoii prayer of the defendant, will award a writ of 
inqu.’’y louLinng tin- sum in arrear at tin* time of the dis- 
tress, and the value of llic distress. On the return of the 
inquisition, tiic defendant will have judgment to recover 
the rent arrenr, if iln distress amouiits to the value of it; 
if not, thou to recover tlie value of th<.* distress, with full 
costs (32) 


7 . 2 Inst. 3.1 1 . 


and the plaliitift has been nonsuited there. Tf this be the true con- 
struction, it will follow, that so long ns the cause remains in the 
county court, the plaintiH’ may replevy the distress after non- 
suit tlicTc, ami return made in wfinitxim, as he might before this 
statute. 

(30) See the form of this writ, (;ilb. Repl. Cap. IF. S. VIL 4. 

(31) But not to the writ of iiujuiry of damages on stat. 2i H. 8. 
c. Ip. Salk. 93. or on stat. 17 Car. 2. c. 7- Velitr. 64. 2 Wils. 1 17. 

(32) For the form of prayer, writ of inquiry, and judgment, 
whfTC the distve.-s ainoiiiits to the value of tlie rent, see Lilly’s 
Entries, Jo (dltion, I73H, p. biu. For the form of the judgment 
whe.e the distress is of less value than the *ent, see Tidd’s Prarcti- 
eal forms, 1st ed. p. 252 , If the plaintiff be nonprossed after de- 
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II. If the plaintiff* shall ho nonsuit, after cognisance, or 
avowry made, and issue joined: 

In this case the jurors that are impanelled to inquire of 
such issue, shall, at tlie prayer of the defendant, niquin^ 
concerning the sum of the arrears and the value of the 
ihstress, and thereupon the defendant is entitled to tlu* same 
,jiidgnient as in case I. 

III. If, after cognisance or avowry made, and issue joined, 
the verdict shall be given against the plaiiitilf : 

As in the last case, the jurors that are impanelled to in- 
cpiire of sc*ch issue- shall, at the prayer of the derendant, in- 
quire concerning the sum of the arrears, and the value of the 
ilistress and thereupon the defendant is entitled to the 
same judgnient as in case I, 


fnidaut lia^ avow 'd, for want of a pica iii har, it M'oins uniim-ssary 
to add a sogy,(‘s.tiou, tli(‘ cause of the distress hclng sidVicieutly as» 
certained by the avowry. Sec the form of the writ of iiiqiiiiy ia 
tluH c'iisc, ia Ihdd’s Prac. Forms, 1st ed. p. lO:h ll>4. 

(131) it must he o])r«erved, that if the jurors give a defective ver- 
dict, c. g. if tluy lincl tlu! value of tlie di.-'tress, hut omit to Had the 
sum of the arrears, this omission eaimot l>e siq>p;ied by a writ of 
irupiiry ; because tlie statute directs that the jurors, who are iai- 
[)an«;llcd to try the issue, bliall iiepiire eonceruiiig liie sum of tluj 
arrears. Shetipe v. Culpepper, 1 Lev. y.'J.'i. '^fhe ease of Sheapo 
V. Culj;ep|jcr was recognised by Lord HardwiekL', O, J., in It, v, 
Kynas'ou, 13. K. T. 10 (L 2. MS. where it was holdeii, that tlie 
court eouhl not supply a defective verdict, where several travers (‘9 
had hec-ii taken on a return to a mandamus, under the statute 
f) Am;, c. 20. and the jury had omitted to (hid damages and costs 
for the plaintitf. See also Ca. Temp, llardw. 2:)7. This point waj 
again moved in Freianan v. Lady Archer, > 131. 71*^^*; CJouhl, J., 
then expressed a douht, w hether a writ of inquiry could be granted 
to supply a defective verdict tor the (iefendant in the case of an 
avowry for rent arrear, It appears clearly, from the ca&e of S)icii])e 
V. Culpepper, that it caimot. And in a more recent cate, whcie 
thf? jury found a verdict for the avowant, and damage.s to the 
amount (d‘ the rent claimed in the avowry, hut tlid not find cithiT 
the ainouut of the rent in arrear, or the valiu* of liie distress, ai.d 
Judgment was entered for the damages as^esaed; it was holiJtrii, 
tliat this judgment was erroneous, and could not be amended into 
a judgment under the statute, because thenegiect of such iiufuiry 
by the jury could not be in any manner supplied*. Rees y, j^ior- 
gan, 3 T. il. 34i). In cases where the court is not restrained by 

* But the court In tins case permitted tlic difendant to amend his judg(Deat< 
by euteriug a common law jmlguicui. 
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IV. If jiulgmcnt he given upon demurrer for tl 2 avowant 
or person making the cognisance ; 

In this case the court, at the pra 3 Tr of the defendant, will 
award a writ to inquire of the value of the distress (34), and 
upon return thereof the like judgment shall be given as in 
('ase L, that is to say, to recover the rent alleged to be in ar- 
rear in the avowry or cognisance, if the distress shall amount 
to the value of it • if not, then to recover the value of the 
distress, with full costs (35). 

That there ma^’^ not be an^^ failure of justice, the fourth and 
last por tion of the statute directs, that in all the preceding 


flic expresi: words of the stat. 1/ Car. 2. e, 7. s. ‘2. (which relates to 
rent arrear ouls) an inquiry may be granted to siip()ly omissions on 
the part of the jury at tho liiul of the replevin, lienee, where the 
defendant avowed, as overseer of the ])Of>r, lor ti distress for a rate 
under stat. 43 Kliz. c, 2. and at (he tiial the plaiutiH* wd'i nonsuit, 
and the jury was discharged v\iilioiit any iuquirv of the treble da- 
mages given by the icjth section of that statute to defendants in 
case of a nonsuit after appeaiam-e; an application was iinide to the 
<‘OLUt that the avow antb miglit have a w lit of iiujuiry awarded to 
supfih this defect, wiiicii apple ation, after imieh debate, was 
granted. Herbtnt v. \A’alters, \A. Hayui. 5P. Salk. 205. Cavtb. 
iUi2. S. C\ 

A similar a])nlication was made m the case of Valentine v. Faw’- 
rett, i Str. 1021. On. 3’< inp. I lard\v. 138. where a verdict had Ihmmj 
given for the d^iendimt, who had avowed under llie same statute 
43 Fdiz. e. 2. Lord \ iavtlwn ke, ('. J., (with whom the rest of the 
couit eoiicmied) whs of opinion, that a writ oi‘iiH[alry ought to ])c 
granted, upoii the ground, that the words of this section of the sta- 
tute wen? sulli< lent to laki? in this case, \iz, “ that delendant shall 
recovt i* treble dniiiages, to be a.sseoscd by the same jury, or writ to 
inijitlri: of the dumo'^cs^ as the same shall recpiin*.” The case of 
Valentine v. I aw rett was recognised in Dcwell v. Marsliiill, 2 Bl, 
R. 021 . and .> W’ils. 442. in wliiidi tlie court aw'arded a supple- 
mental writ of iiKjuiry, after verdict found for the defendant, who 
had avowed under the statute 43 Eliz. c, 2. 

(34) The amount of the rent alleged to be due in the avowiy^ or 
cognisance being admitted by the demurrer, it is not necessary in 
this rase, as it is in the three preceding cases, that the inquiry should 
extend to the amount of tlie remt in arrear. 

(35) See tlie form of a judgment on demurrer for an avowant, 
prayer of writ of inquiry, award thereof, writ, return of the value 
of the distress, amounting to less than the rent alleged to be diie^ 
and ihial judgment thereupon, in Moiinson v. RedsTiaw, 1 Sauiid. 
195. 
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cases where the value of the cattle (30) distrained shall not hr 
found to the full value^f the arrears, the party to whom sucli 
arrears are due, his executors gr administrators, may, from 
time to time, distrain again for the residue. 

It is worthy of remark, that this statute, which definea 
Avith so much accuracy the mode of proireediug to be 
adopted by a defendant, who succeeds in a replevin suit, has 
Jiot superseded the judgment at common law, which may still 
be entered, if the defendant shall be so advised ; ibr the sta- 
tute is considered as giving a farther remedy, and not as ex- 
tinguishing the remedy to vviiieh the (lefemiaiit was entitled 
at common huv. Under this view of the statute, it has been 
holdeii*, that an avowant may enter a common-law judgment, 
and also pray a \vrit of inquiry under the statute. It ought, 
however, to be observed, that the ri-nudy provided by theJ 
statute is attended with this advantage, that tlie writ of in- 
quiry awarded under it may be exec uted, notwithstanding 
the plaiutitf has sued out a writ of second deliverance^ 
(37); whereas llie w’rit of second deliverance, if delivered 
to tlie sbrrifl* liefore return made, operates as a sujiersedeas 
to the writ of retonio habendo issuing on the conunon law 
Judgment®. 


X. Of the Costs ^ and herein of the Costs in Error. 

1. As to the VhiinUfy. — At the coininon law, the plaintitV 
obtaining judgment in n plevin was not eniitied to costs'*; 
but now, by the slat, of Gloucester, (i b.d. ]. e. 1. s. 2. the 
plaintilf is entitled to costs in all cases wliere be was cntiilcd 
to damai:cs antecedently to the statute of (doiicestrr; of 
course^ therefore, the plaintilf is eniitic^ to costs in re- 
plevin. 

a Baker V. l.adc, Cartli. c <2 A. S, p. yter Kolf, C. J , 

b CtK>i»er V. Slid brook, j Wils. Il6. in Pi at v. Hntleis, MoiCo i;. 

d 'i’idd’s Pr. bO.t. td. ad. 


(36) The preceding c•lallse^3 of this statute mention f;Qods and 
cattle distrained, but this speak;^ of cattle only. The omission of 
the word “ goods” in this ciiU4»e appears to be casual. 

(37) The sairuQ rule holds with respect to the writ of inquiry of 
damages under the vil H. 8. c. iq. wiiich may he executed after a 
writ of second deliverance has been served. Pratt v. Rutledge, 
Salk. 05, 
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2. As to the Defendant — At thecomnian law, if aiiavowr^^^ 
or co^nis'-iiKH^ or justilication, was found for the defendant 
in replevin, or if the plaintiff' was otherwise barred, the de- 
fendant was not entitled to costs; but now, by slat. 7 H. 8. 
c. 4. s, 3., ‘‘ persons making* avowry, cognisance, or justi- 
fication in replevin, or second deliverance for any rent^ cus^ 
iow^ or service^ if their avowry, &c. ])e found for them, or if 
the plaintiff' be otherwise barrcil, shall recover their damages 
or c osts, as the plaintiff should have done if he had re- 
covered.** 

And by stat. 21 IT. S. r. Ip. (wiiich permits avowries, &:c. 
in replevin and second deliverance to be made by the lord, 6<.(\ 
allerrinu' the land to bo holdtii of him w'ithout namin^^ Ihc 
^tenant,) riamauvs aiul costs are oiven to d( fendants in ivpdi.vin, 
only in the cases provuh d for by tiio prceedinj; ‘'tat. of 
7 II. S. c. 4., hut also m the cjises of avowries, iec. to; damage 
feasnii, or for other rtaits, if suefi avo\vr‘< s, hi": found for 
t or ]f tlie plaintiff he otherwise l)am <l. 

I ifon a d;slie?.s for an heriot, tiie defeiulani will hi' i milled 
to vO.'.ls, Init not u]K)ii a distress for an aPiercKunenl, in cause 
the sUitutv* extends only to ciisloms :ini! servicis®. 

A replevin is not within the m(,'nun<>* of the statute 8 & P 
W. 3. c. ll. s lb whit'll <;ivi8 ^'ust.s to persons who are im- 
))roperiy made did'endant^ in iK lious or plaints of trespass, 
assault, fa.lsc imprisonment, or cf^viio firnue, 

Cnsts in Error, — Ry sta«. 3 i\ 7. c. 10., recitini? that writs 
of error were often bruieiht Ibr delay, it is enacted, “ 'That 
if any dcjvndani or ai;aiu>t whom judgnumt is ’^iteii, 

sue a\iy writ of error to rev/'ise it, in delay of execution, if 
judonieiit he anirm(i<l, the person auaiiist whom the writ 
of error is sued shall recover his costs and damages f«;r the 
delay an.l vexation,’* 

’riiis statute applies only to casc.s where the judgment 
below is for the plaintiff; and subsequent statutes, vi/,. 3 Jac. 
1. c. 8. and Id & 17 Car. 2. c\ 8., have not extended the ile- 
scription of persons to whom relief was meant to be give n by 
the stat. 3 11. 7« c. 10. 

Hence,' where in replevin in C. B.", the defendant made 
cognisance for nmt in arrear, and had a verdict and judgment 
pursuant to the stat. 17 Car. 2. c. 7., which judgment was 
affirmed in B. R. on a writ of error brought by the plaintiff'. 
On application to the court of B. R., that tlie defendant in 


c Porli r V (-ray, Ci*o. Eliz. noo. 
f Ingltj V. Wordswortk, 3 Burr. Ii85. 


g Guiding v. Dias, lo CnaG S* 
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error might be allowotl interest on the sum recovered hy the 
judgment below, by force of the sfcit. :) H. 7. c. 10., the 
comt refused to grant relief, observing, that the case of 
Cone V. Bowles, 4 Mod. 7, had settled the question, that 
an avowant in replevin, for whom judgment below was given, 
which was afterwards aflirmed in error was not within the 
statute. 

By slat. 8 & <) W. 3. c. 11. s. 2., “ (fosts in error are given 
to the defendant, wliere the judgment below is for him and 
is adu’iued on error.” 

'I'liis statute applies only to those tniscs'* where judgment is 
given on (!(:>nnrr<'rior <U'fc*ndants below; conseriuently, tyhere 
an avo'vant in replevin for nmt arrearh.ad a verdict and judg- 
iiiOtit below, w'nifh judgim-nt v.as afterwards aflirmed on 
error; .t vvas hoidtii.'that sm h defendant was not entitled tq 
Ills costs under the preceding statute. 

h GolUins v. Dias, lO K.ist; 4. 
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1 WV. \ rnn YCSCOW-, as far as relalrs to the snbjivt of this 
f'haplt'r ( 1), nu'iins tlie setuni;* at liberty, against law, a per- 
son arrested by process or (‘oursc of law*. 

'I'o recover a eompeu'^ation for this injury the plaintiff may 
bring an action of resctnjs, or an action on the case, ae^ainst 
tiie party guilty of the rcseous. 'The action of rescous having 
fallen into disuse, the usual mode of proceeding is by an ac- 
tion on tlie case, to support which, it is necessary for the 
plaintilf to i)ro\e, 

!. The origmal cause of action. 

•2. '^r he writ and warrant, b\ the prodneiiou of copKS of 
tlicm, swtnn to he true ( Ofne." by a v. itiu ss who lias com- 
pared and examined lliem wit!i llie oiiginals. 

o. 'file manner of the arrest, in ordin’ that it may appear to 
tile, court whether the aru was I. l'uI or not; for without a 
iigal arrest there cauuot l>e a n^eiie. 

iMere words only, as if llu olfncr says to a defendanl, 

that he has a warrant aeamst him, and that hit anx'sls 
him,” ill not e<Ui‘'tit nte an aro si’-*, if tiic defendant after- 
wards escapes from ihc o'lfnar; but if the defendant ac- 
<|niese(‘s, and goi'-^ alon*;* \\ ith the oIT’ua r, this will be consi- 
dered .snhhiitting himself to tin* process, and as complete 
an anvst :!s if the odicer had touclmd the person of the de- 
fendants 

y\n oHicer having two warrants In his pocket against the 
defendant'^, a1 lltc several suits of A. and B., laid his hands 
nil the defendant, and said to him, “ I arrest you by virtue of 
a warrant that 1 have;” but he did not shew the defendant 
the w'arraiit, nor had it in his hand, nor told the defendant 

n 1 Iiifit. KiO. b. c Homer v. Battyn, li.ft.Il. \2 Gto. 

b Oenufi- v. Spark.^ySulk. 79 . ‘j Hull. N. P. fii. 

(1 UofigL'S V. Itlai'ks, Cro. Jac. 4S5. 


(1) For rescouo of distresses, sec ante, tit. Distress, sect. VI II. 
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at whose suit he arrested him, in-iUier («i(l the dcfri'.dar.t d«" 
maud to see the warrant, or to he iutormed at w liose suit hi', 
was arrested. It was holden, 1st, that this arrest, vvil'.ioiit 
shewing the warrant, and without ine-nlieiiiji'.*; ;it whose suit 
the defeiulant w^as arrested, was legal, and that it was not 
incumbent on the otlicer to shew the warrant to the <leri‘iuU 
ant, until he obeyed and deman.ded it. ‘idly, 'i'liat this ar- 
rest was legal, although the ollicer liad not the warrant m lu^ 
hand, and although lie had two warrants in his pocket tor t!u- 
defendant; lor, bciing under the bailitf’s arrest, he wies in 
custody for all causes for which tla* sheritf had inarle liij 
warrant against him, although the sluT:li‘ or baililf did no! 
meiuioii any s])ecially. 

By slat, is) Car. i. c. 7- s. B. ‘‘ Xo pi r>on upon the I.ord's 
day shall serve or execute any wilt, [lote^s, warrant, ooler. 
Judgment, or decree*, (cxce])t in cesi's of udony or hreueii ( i 
llie peace) but tlu* service of I'Via'y such wnt, \e. I 'lall he 
'void to all intenls and purposes.” 

Ah it is matter of ])ublic poliiT**^, tliai proecvlui';-?- < { ihv 
nature d(‘seril)ed in the stalule should not lx* ( xeeni- 'I (xi .1 
Sunday, the regularity or iiTi*gularily oT t'lcui eannot de|x nd 
on the assent of the parry afterward'; |o, u.‘o. e an r-njccM :on to 
such proceedings, hi'cau^e riew an jn(hene-!M.s d.'X'U'leiy 
void by the statute. 

Ill the eonsinietion of tins \it has !k< ‘-ol'len, i imt 

an arrest cannot he mad; on a Sunday for non-]:aMneiit oi* 
penalty by a (Iclendant w ho has Ikcu <r-n\ntiU o\\ a pi nal 
statute. 

The statute prohibits ori'jnal arrc'^t^ only on 

Ileiiee a defendant, wdio w roiuTulU c^\‘a.|H ^ iVoiii 
custody of the law, may be letakdi ujioii ii Sniid;:v, on t:. d» 
pursuit^, or by virtiujof an e-eape \':m:uit‘’, which ir. in i!u 
naturi' of fresll iinrsiut, for il e. nut origin::! [ujcos, and :i 
commitment upon it is only the old cominilintair conuiii’c^i 
down. 

Rut after a volimlavy eseapo, dt h nJant e:innot lie r ' • n 

on a Sunday'. 

So wh(‘re A.was arresUd at the suit (;f R., innl .'>. }! ! 

the sherilf not knowing that theie was al'o a d(‘l;n)i«*r Ui !i.s 
oilice against A. at the suit of i\ and on Cut- Smi.liiv fol|..w . 
iiig the sherilf arrested A. at iln* suit « ! i!, tm- (o;*.;, di-,- 

0 T:ivlor V. Phillii.-*, a K.ist, h Ai’in.!-..! i;i v U. I.i.i.i 

I* U.V. Mvits I it. JIKS. 1' •' V’’" 

S AiliiiitU 'J in paikf’r V Salk i lji .ilt* ' o. *•', Ol 
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rliari:»eil him out of custody, ronsiilcring* the arrest oil the 
vSunday, either as an original taking, whicli was prohihiled by 
the statute, or as a retaking after a voluntary escape, which 
M as bad under the authorily of the preceding case*', where 
the distinction between a voluntary and a negligent escape 
was recognised. 

A person may he arrested on a Sunday on an attachment 
for a rescue*. Rut (l rule nisi for an attachment for non-pay- 
ineiit of a sum of money, pursuant to tlie master s allocatur, 
cannot be seized on a Sunday™. 

If a defendant", after an arrest on mesne process, is rescued 
as he is conducting to gaol, the only remi\ly which t he plain- 
tiff has, is by an action against the rescaiers, since the slKritf 
is excusable by reason of the rescue; for on mesne ])U)ce»< 
the sheriff is not bound to take tlie posK‘ comitalus with 
him, and therefore upon such process it is a good return 
to return the rescous (2). In an action against the slie- 
ritV for an escape on mesn(^ process, if he* pleads a n scue^ 
it is not incumbent on him to shew that the rt.scui.‘ was re- 
turned\ 

4. The plaintiff must prove the dainage sustained by the 
rescue, viz. the loss of the debt by reason c;f the escape of the 
defendant (/]). 

k Atkinson v. Junicjon, 5 T. R. <2^. n ]May v. Proby, Cro. Jac. 419. 

I Willos, 439. o Gorges v. Gore, 3 I^v. 4 (i. 

ni 3inubani v. Smith, S T. R. sG. 


(o) If the party is once within the walls of the prison*, thoiigli 
the custody i> on me*<iie procc afs only, yet a rescue thence by any 
persons (except the kind’s ennniest) 'uH not excuse the slieriff. 
So on writ.^ of execution the sheriff cannot letiini a rescue : for the 
law suppose*? tliat the sheritf is attended witli his posse eoinitatus J. 
So if the defendant is brought ont of prison after judgment, and 
before any cliargo in execution, on n habeas corpus, and is rescued 
on the way to the judge’s chambers, tlie sherifl' will be answerable 
in nn action for an escape; for it is his duty, and so he is diiected 
bv the writ to provide fur tfie sure and sale conduct of the party §. 

AVith respect to dainages, Holt, C. J., in W’ilson v. Gary^ 
O' Mod. ‘ill. said, that the oflcnders were not entitled to any favour^ 
])ecause they w’cre guilty of a violence against ihe process of the law^ 
and therefore this ease was not to be compared to the case of a ne- 
gligent escape. 

* May V. Piohy, 1 Roll. Rrp. 441. resolved per tot. cur. recognised in 1 Sir. 
4 - 13 . 

•f* Pe r Coke in Iiik report cif Soutbeofe's case, 4 Co. S4. a. 

1 May Proby, i Rol. Rep 441. Resolved per tut. Cur/ 

^ Crouipton v. Ward, Sir. 129 . 
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CHAP. XXXV. 


SHIPPING. 

I. Of the Ship-Registry Statutes, 

H. Of Seamens^ IVages^ and the several Statutes 
relating thereto^ viz, Stat, 2 G, 2 . c. 36. — 
31 G. 3. c. 39 — .37 G. 3. c. 73.-8 G. 1. 
c, 24 . 

1 . Of the Skip-Registry Statutes. 

All nicrcliant-ships employed upon the whether iix 
llie coast iiig-tnule, or distant voyages, having a clcc‘k, or l)cing 
of t!io burthen of 15 tons and upward^s, and cither built in 
{ ireat Britain or Irelamb Guernsey, or tlie Isle of xMan, or 
the colonies, plantaticuis, islands, and 1erriloricr», under the 
dominion of liis Majesty, in Asia, Africa, or America, or 
taken in lawful war and condemin^d as prize, (witli the ex- 
ception of vessels not exceeding .*K) tons, and nA: having a 
wliole deck, and solely employed in tite Newfoundland 
fishoryg) are required to be registered in the manner, and ac- 
cording to the form, prescribed by stat. !2(> G. .3. c. (it). And 
bv the I7tli section of t!ie same statute it is enacted, “ that 
\vhcn the property in any vessel belonging to any of his Ma- 
jesty’s subjects shall he transferred to any Oihcr of his jMa- 
jesU’s suhjeels, in u'hole or in part, tin* certificate of the 
registry of such vessel shall he truly and accuraU'ly recited, 
in wonls at length, in the bill of stile thereol*, and that 
otlu.Twise such bill of sale shall he void, to all intents and 
purposes.” 

3’he 'words of this section arc general, and extend to all 
transfers of property in a ship to British subjects, whether 
tlie ship be in port or at sea. 

In trover for a 3 llip^ it appeared tliat B., being indebted to 

Vessels employed in inland ii:ivi«:a- b Rullr*sl4>n v.^ lUbbert and otliew, 
tion oidy aie not wiOiin these sta- oT H. JOt*.' 
lutes. Laroehe v.Wakciaaii, I'cake’s 
ti, v.c, it'j. 
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tlie drfeiiilanfs iu a lar^e siiiii of nioiiry, o'ave them his pro- 
niissoiy note, payable m three mouths ; aiul by way of secu- 
rity executed to tliem a bill of sale of the ship in question 
{then at sea). The bill of sale was absolute on the face of it, 
but it did not contain a recital of the certiticate of the re- 
gistry, as required hyllie preceding section. At the time 
when B. exeeuled this hill of sale, he deposited it, togctlua- 
with the grand bill of sale, witli the defendants, who 
him an acknowledgment in writing, promising to return tlu* 
Siune upon payment of the note. Before the note became 
due, B. coinmiLted an act of bankruptiy. I’he ship arrived 
in r.ngland some monllis afterwards, when the defendants 
took possession of her. It was holden, 1. that the transac- 
tion could not be considcTed as a iruM’C di'posit ; il as an 
absolute bill of sale, aiul tlu‘ acknowledgment slgncfl bv the 
defendahls only eave a right of action to the vc^ndor m case 
the bill of sale w;is not returned, but did not alh et the pro- 
perty m liie shi]); and although tl)t‘ ship were at m h aJ the 
time wIk'u the bill of sale was exeruied, yvt the slatnti s ap- 
plied to tiansiers of slops at sca, ami consrqnently the re([ui- 
sitions of {\\v act not liaving beui complied with, tiie btil of 
sale was \ 01(1 (1). 2. That rhe defcudanls had not any lit‘n 

on the ship; for although as against the bankrupt they might 
have had Mich a lien, yei by means of the iKinkruptey the 
riglits of third j)crs()ns had intervened, and'- all tli(‘ (‘rediiors 
of the bankrui>t had an equitable lien on his estate, and were 
entitled 14 an ecjual di^tributiuii, and where two equities 
r-oncur, the legal title must prevail. 

truly and aernralt l'i,\ 

A mere tleiK'al mistake will not ^it^ato the hill of sale, 
where, tlie eert ideate is in elfect the same with the recital 
of it, and rhe error is apparent on the face of the instin- 
montS but a substaulial variance between the cerlifieati? 
of n gi: oy and tlm recital thereof in the bill of saki will he 
tatal**. 

By a siihsKpieni stat. 34 (4. 3. c. 6\S. s. 14. reciting; that 

c Uflrilcsfo » V Siir.tli, .1 'i\ 11. lOi. d Wtbtcidril v. Dale, 7 T. II. 30 U. 


(I) A bill was aflerwanh fdud by tlie iloftMidaiits in the Court of 
(d.am'ery, ngaiiisi theas^iiigtioes of the bankrupt, praying to have u 
v'hd bid offtidti ^0f^cd to the defc iidints ; but the bill was lii*;- 
lui-ssed, the grjjund that the defeudaut h^l 110 equitable titio 
iiiiiler tlif* defective bill of. sale, 3 Bin. Ch. C. 671* i’t:cogi!i''ed in 
Carnden v. Aiider&on, 5 T, K. 703 * 
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upon the preceding clause doubts had arisen whether eatery 
ti:^nsfer of property was required to be made by. an instru- 
ment in writing, and Avbether contracts for the transfer might 
not be made without such instrument; it is enacted, ‘‘ That ^ 
no transfer, or agreement for transfer, of property in any 
vessel, shall be valid for any purpose, either in iaw or eciuity, 
unless such transfer,. &c. shall bo made. by bill of sale, or 
instrument in containing such recitd fis is prescribed 

by that clause.** • ' 

The 17th section of tlie sfcit. 26 G. 3.® which requires the 
recital of the certificate of the registry in the bill of sale, ddes' 
not require the recital of the indorsements made on such cer- 
tificate upon every suceesshe transfer; but by the very terms'" 
of t!ie stat. 34 G. 3. c. 6s. s. lo. the contract is void, unless 
such indorsements are made. 

A bill of sale was executed ^ whereby the property in a 
ship was assigned to A. B., in trust for all the underwriters 
on tlie ship, by a certain policy, in proportion to their re- 
spective payments, without naming them, it was contended, 
that this bill of sale being in trust for un-nanied persons, di<l 
ru^t convey the legal interest in the ship to B., inasmucli 
as the policy of the register-laws required that there should 
not be any distinction between legal and equitable titles, and 
conscqueiitly a person could not be the, legal owner of a ship, 
unless ho was beneficially interested therein, and his name 
appeared on the documents required by those statutes. But 
the court were of opinion, that supposing the bill of sale to 
be void, it was at most void only as to the objecls of the 
trust, and so that the execution of the trust could not be en- 
forced by law ; but that there was not any such illegality af- 
fecting the trustee himself, as would prevent the property 
from vesting in him in the first , instance. 

If there be an instrument purporting to convey the ship to 
a lender, for securing money, the instrument doing that must 
pursue all the requisites of the register-acts altiioiigh the 
sliip be delivered on the advance of the inouey ; and the ship 
cannot be retained until payment of the moiuy. 'f'hese sta- 
tutes do not prevent a person having a lien on the papers de- 
posited with liim of a ship which he is commissioned to sell^. 

Though a bill of sale by way. of mortgap.e may be void*, 
as such, for not reciting the certificate of registry, yet the 

e Capadoce v. Codnor, i Bos. Si, Pnl. g Wilson v. r, Taunt, (iiii?: 

h Alostai-r V. AtHiis. .1 I aunt &S1. 

f Heath V. Hubbard, 4 Bast, no. See i Kir. i>aw » .'Q&lc, a Ifastl L>ji. 

AbbotCa reniai'k!i,* p. 6^^. uiid Curtis ' ‘ 

V. Perry, 6 Vcs.juii 7.':9. 

I I 


von. IJ, 
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iifor!|:agOT iitihy,Jj©#BiiO(i|bn a ctSfateral covenant for the |>ay- 
ine^t cf^ i^e^^iHey cont^ed hi jLhe -dame deed. 

■ " regulatf^ prescrib,^ by these statutes are 

I. When the sale, dr agroenient jFor sale, of one or more 

"ihares ia a ship, alter icgistcring, takes place is the port lo 
.i^hieh the ship 'ielon^s ( 2 ) : > ^ ^ 

|^^^0Uch sale ^c. must be acknowledged by an indorse- 

ii^ent (aceo^ltrig lo the^preset^bed form*) on the certificate of 
the regiS^r, before tw'f) witn0»ses, expressive of thje place 
of residence bfHhe persons \o wIiQin the property is trans- 
ferr^; or if such persdns are Resident itf a British factory”, 
out tlieldfeig’s dominions, the name of such factory: or 
if they are resilient in a foreign town or city, and are not 
ineml^rs of jii British factory, the name of such town, &c. 
and of the hqiise or partnership in Great Britain or Ireland, 
for or vvith^lidm they are agents or partners ; ami a copy of 
this indorsement must be delivered by the party to whom the 
trairdfcr is made, or his agent", to the registering officer, who 
is required to cause an entry thereof to be indorsed on the 
affidavit, on which the original certificate of registry was ob- 
tained, and to make a memorandum oT the same in tlic book 
of registry, and give notice thereof to the coimuiasionbrs of 
customs. V \ 

II. " When the sale, or agreement for sale, lakes place 

during the absence of llie ship from the port to which slic 
belongs, so that an indorsement on the certificate cannot be 
j^nmediatcly made*' ; ^ . 

Such saS'd, &c. must be made by bill of sale, or other in- 

sitrument lii writing, and a copy of the same {3) is to be de- 

k Slat. 7 & 8 W. 3. C. ‘J'j. s. Ql, II 34 G. 3. C. 69. s. 15. 

I 34 G. ;3. V. ». 15. O 34 G. 3. C. 6S. ». 10. 

Ill uGG. 3. f. 6o. s. j6. V 


■ " (?) The port to which a ship belongs is uscertaincdi^^y stat. 2^? 
^*'3* c. (iO. s. .5. to be, tliat ** from and to which she shall usually 
tra&, or being a new ship, shall intend to trade, and at or near 
^ whi% the husband or acting owner usually resides.” 

(3) ** The legislature, in this case, considering that the captain 
^ would do thalfHvnich he ought to do, namely, have Ills certiticate of 
registry on board with him, substitutes a copy of the bill of sale iu 
^ place of the indorsement on the certificate, still preserving the 
^lier regulations ; and this is to served within ten clays after the 
r^tiru ^ ^ slflp to her port, when the ^orsement before re- 
quirerl is toiie fnade, and the other acts to be done before liieiis- 
tioa^.” IVr Lawrence, J«, in Hsi^ton v. Jackson, 8 East, 
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liverftd to the proper oGTie^r.^Mil as in^thejprecefinw.case ah 
ei|try thereof, indorsed (fti iftflidavit, a nien\®rmi(jmnmiade 
in the book of registers, srfid not given td' tVi# 
sioners of 'customs ; din^mik^ten aays after the shdp rhif ns 
tp the port to which she belongs^ an Jjid^sement is to be made 
and signed by the ovvners«^r their agent, and ^ copy, thereof 
delivered, as Before-mentioned, otherwise the bill of sale &half 
be voidij and as befot^ an entry thereof^as to be indorsed^ . 
and memorandum made. ^ ^ 

The object of these regulations is, Uiat by to tlio 

documents at the cuBjom-houSe, jpersdns may know to ivlioihr 
the'Yropertv in the ship belchj^sat afy time f4f; and it,j|s to 
be observed, that these i)rovisions were intended to errArace^ 
every case of the transfer of property in a ship, and they 
apply to any alteration of property in the ship, whether the 
same be made by tlie transfer of tlie ichule, or by the sale of 
any share or number of shares therein, aniQwnting to less 
tlian the wliole interest in such ship^. But it is hot neces- 
sary, that upon a transfer of a share in a vessel, the indorse- 
ment upon the certificate should express the share to be all 
the vendor’s interest "I. 

A bill of sale was ^yceented by a sole owner of a vessel 
belonging.tu the port of Sunderland^ to a vendee residing in 
London, at the tiin^when the vessel was in the port of Lou- 
don ; the requisitefrof the stat. ^ & 8 W. 3. c. '2*!. s. ‘21. only 
had been complied with, and not the requisites of the loth 
or lO'th sections of stat. til G. 3. It was holdcn, that the bill 
of sale was void; for if the ship^'.^cru not so absent, &c. as 
to bring her within the Kith section, then the iyquii|;tes of the 
loth section oughf to have been complied w'ltli Law- 

rence, J. observe<l, lhat it was not sufiicient for the vendee to 
have complied with the requisites of the stat. 7 & 8 VV. 3. 
o. 22. s. 21. which requires a register de noy^ u|jon any trans- 
fer of property to anotfer povA; b(‘caiise sucli tiansfcr might 
take place without any ciiange of the pro[)cKy to another, 
the piopeity continuing in the same ov/iicr; tinit the object 
of the legislature there was to provide for the transfer of pro- 

p Ulo?«ain V. Ilnblwnl, 5 East, 427. »* Hay ton v. Jackson, 8 East, 51 ^: 

Underwood v. MiIUt, 1 Tauol. R. ^ 

397 ' ' 

f4>, “.The object of the legislature, in requiriiiif tlie several ^ 
things to be done whicii mentioned iiv the 1 5th and loth 
^ tions of the act,. was to eiial||i; the publio to trace horn to pm 
to whom the propertj|dn Briush ships belonged.^ A ^ 

Muytou V* Jackson^ 8j£ast, 522. . 
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petfy in^ snip frSiii one port- of registry to another; but it 
4i(iiidt cUwftqt the mode' in which the transfer of property 
froiii one J^erspn to another, in another port, was to be made; 
t^at dir<^ioh was supplied by stati; ^6' Geo. 3. and 34 Geo. 3. 

The 16th section of thift stat. 34 peo. 3. c. 68. does uotex- 
Ipnd to^thecaseof a ship, which having been registered at 
is sold, while at sea, to a purchaser residing at 
li^J^fpltncr port in this kingdom. In sdeh case a registi'ation de 
in the {iprt to which the ship is transferred by the pur* 
chaserrOn' her return is sufficient*. 

III. Wheri’thfe ship-o\vuei« arcresident inacountry not under 
the’ Icing’s dominions S as merhbers of a British factory, or 
are agents few, or partners in, a house or partnership, ca1*ry- 
ing on trade in Great Britain or Ireland, at the time when tlie 
transfer is made, so that the preceding requisites cannot be 
innnediately complied with, six months are allowed after the 
transfer for cdinplying with them ; but it is required, that 
within ten days after the arrival of such owners or their 
ageftts in this kingdom, if the ship be in any poft in this 
kingdom, if not, then within ten days after sucli ship shall 
so arrive, an indorsement sliall be inade by the owners or 
their agent, and a copy delivered as bbfore*mentionerl, other- 
wise the bill of sale to be void, and an entry must be in- 
dorsed, and inemorarKlurn made as before^ 

Having premised that one of the great objefets of the pre- 
ceding regulations is to prevent foreigners from being con- 
cerned in Britii^i ships, without being at the same time sub- 
ject to the disadvantages ailending that character, I shall sub- 
join some remarks founded on the judicial determinations 
which have been made on thi;5 subject 

1st, It is to be observed, that the preceding requisitions 
consist of two series of acts ; one to be performed by the im- 
mediate parties ¥o the sale or transfeife; the other by the pub- 
,.lic officers; and it has been Iidldea", that although the pro- 
visioi^ of the statutes be imperative as to the acts required 
^^tp.be done by the parties themselves, yet they directorij 
on^ as to the acts required to be dorie by the public officers, 
and^ consequently an omission of any oi thejse requisites, on 
. the part of the public officers, will not vacate the contract; 
e. g. tlie delivery of a copy of the bill of sale of a ship at sea 
to the registering officer is an act required to be done by the 
l^y.to whom the transfer is made; if this act be omitted, 

H lIubH^ V. Jobjitone, in Error, t 34^. 3. c. 68. s. 17. 

<Excli. jWges against two. tt He»tb V#«Hubbara, 4 F4st, tIO. 

3 THuiit. 177 RtttchfonJ v. Mvudoira, 3 Kgp. N. 

.,P.C.09. 



shipping. U41: 

the transfer is void (5); imtM the officer neo-lect to indorse 
the entry of the transfer.pa the dath pn whi?:h the original cer- 
tificate of registry was obtakipd, and to make a memorandum 
thera)f in the book of regist^^ aiicfeto give notice of the same 
to the commissioners in Loraon, such omission on the part 
of the officer will not vacate the contract 

2dly, Where there; is not any time limited for the per- 
formance of the act*' required to be dor 4 d by* the party, (as. 
e. g. under the 16th section of stat 34 G/3.^c. 68/ no timev^is- 
limited for the delivery of the c'Opy of the bill of sale by tfie 
party to whom the transfer is made, to the registerm^officdf l^,) 
the statute is to be construed as if it had directed that the 
act should be done within a reasonable time, 

3dly, Although the bill of salc% or other such instrument, 
has its operation from the time when the reciuisites imposed 
on the parties to the sale have been complied with, yet no re- 
lation will be allowed to hold good, so as to make the, con- 
veyance eftcctual from any antecedent time. 

In an ^ction of trover for a ship*, brought by the plaintiffs 
assignees of B., a bajikrupt, figainst the defendant, who 
claimed two-third parts of the ship, as the vendee of B, be- 
fore his bankruptcy ; it appeared that B., being indebted to 
the defendant in more than the value of liis share of the ship, 
in Aughst, 1800,, made a bill of sale thereof to the de- 
fendant, and sent it to him, hiit the defendant declined ac- 
cepting it until the 15th of November following, and on the 
1.6th November, B. became a bankrupt. On tiie 5th of De- 
cember, and not before, the requisites of the stat. 3-1 G. 3. 
c. 68. s. lo\ in respect of the transfer of ships not in port 
wem complied with, and within ten days after the return of 
the ship to port, an indorsement w^as vegulaiiy inadie on the 
certificate of the registry, and the other requisites of tiie act 
complied with. It was holden, that the biii of sale, in«ide by 
the bankrupt to the cteferidani, had no opeiaLion, until the 

X Uiiclerwoocl V. Miller, i Taunt. R. Mom v Charnock ,2 Kast, 404 . Tlie 
337. same point was also utiniUteil in 

y Palmer Moxon, 2 M. & S. 43 . Youn;; v Uruiulei', 3 liast, lo. 

z Per Lftwrc'iice, J. delivering the opi- a Moss v, Charnock, 2 Easi, soy. Bnt 
nion of Le Blanc, J. and hiinstlf, in see 2 M. & S. 50. 


{5) The purchaser having omitted to deliver the copy of tlio l)i!l 
of sale, cannot make a title to the ship per saltum, by getting her 
registered de novo irt another port, where he resided at the time; 
for wlmteVer lii^y amount to a transfer of a ship to anotlier (fert 
%Yithin the meaning of tlie^tatutes, in no case can such transfor V* 
madg by one who has no interest in the ship., Heathj4r.4Iobbard, 
4 East, 110* i 



il42 . silPPINd 

requisites of the statute werfe lijodiplied With, that is,:iiot 
until after bankftVptcy.j that it was contrary to the policy 
of the registef'acts to permit the conveyance to be made ef- 
fectual bpr relation from" any. antecedent time, and conse^ 
quCntly that the assignees were entitled to recover. 

t ^These statutes relate to transfers made by the act of 
^nly^ viz. from vl fowkr owner^ to a new omier ; 
re the transter is capable of being elfectuated in the 
way,, by the mere operation of an instrumcht of as-,, 
fi-om the one party to the other, and d^not jelate to 
transfers deriving tlieir ettect by peculiar provision or opera- 
tion of law, as assignmentsfeby commissioners of bankrupt to 
assignees under the bankrupt laws do; or titles passingj^to 
executors or hdministrators in case of death. lu these Leases 
a title may be transmitted without any of the forms re({iiirod 
by the statutes; and as a title may be transmitted without 
these^brms in the case of a bankVuptry generally, it may l>e 
so done in a case falling within tiic scope and object of the 
stat. 21 Jac. 1. c. 19'. 

Trover for ship**. B, being the registered owner, executed 
a hill of sale of tlie ship to S. as a seciirit}^ for advances which 
ha<l been made by S. to B. At the time of the execution of 
the bill of sale the ship was at sea ; she returned the latter 
end of the year 181 1. S. dii! not take possession; but in Riay 
1812, the ship was register**d in the nam<" of S. Notwith- 
standing this alteration, the ship rontiuued uvAvy the orders of 
B.ywhohtted her out for the whale tishery, appointed the 
captain, and exercis<id all, the ordinary acts of owmcvsliip. 
S. became a bankrupt ; the sliip returned, and shortly after 
B. became a bankrupt. The question w^as, whtlher B. was 
the ostensible oaviut under the stat. Jac. c, 19. s. 11. so as 
to give his assignees a claim to the ship; the court were of 
opinion, that B. was the ostensible owner. 

Lastly, It will be obscjrved, that the register is directed to 
be kept not for the sake of the persons making, or the persons 
acceptihg the transfer; but for purposes of public policy; 
hence, to charge a person as owner of a ship, it is not suf- 
lici^t merely to produce the register; for that cannot be 
. made evidence, even prima facie, unless the person intended 
to be charged is connected with the entry, and it is shewn 
I that every thing has been done by his authority® or adoption* 

\t remains only to mention the cases in which the statutes 

fjt ■ *■ 

b Bloxam t. Bnbbafd, 5 East, 429. e Frazer Hopkitia, ft Camp. N. P. 

€ RobineoifV.mai^dollile Trin. C. :t70. nn&s t*auiit. 5 . S.C. Tiakltr 

s6 G. 3. » . V. Walpole, 14 East, 296. 

d S. C. 
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require or permit Jbhe Oifl\cer%tq make a regislrj' <Jc novo, and 
these are as follows^ 

''Firsts where the old certificate has been lost or mfelaids; 
2dlv, where the certificate istwitfully detained by the mas- 
ter*^ ; 3dty, 'where, after a tfansfer of part of the property in 
the same port, the owners of tlie patt not transferred desire 
a new register*; 4thly, where the ship is altered in form or 
burthep*'; and 5thly, tipoii any ti^nsfer of property to ano- 
ther port*. The statute of King William also required apeW 
register in ^se of a change 6f the ship’s jftme®, but t]t|s 
change is iidw altogether prohibited". ' . (i t' 


II. Of 'SeAmen\<f fVages^ and the several Statutes re-- 
lalhig thereto^ viz. Stat. 2 G. 2. c. 36. — 
. 31 G. 3. c. 30.— 37 G. 3. c. 73.-8 G. 1. c. 24. 

TyiE legislature, in its wisdom, has thought fit to make se- 
veral provisions relating to seamen employed in merchant 
ships,. for the better securing the wages of the seamen, and to 
guard against desertion. 

Seamen employed in merchant ships arc usualiy hired at 
a certain sum, cither by the month or for the voyage®. 

By slat. 2 G, 2. c. 36. (entitled an act for the belter regu- 
lation of seamen in the merchant service, and made perpe- 
tual, and extended to all his Majesty’s colonies in America, 
by stat. 2 G. 3. c. 31.) ma.stcrsof ships, bound to parts bcyoml 
the seas, arc prohibited from carrying any*seamen or inarhiers 
(except their appretitices) to sea upon any voyjige to parts be- 
yond the seas, without iirj^t agreeing with them for their 
wages; and this agreement must, 1st, be in writinz lo*) ; 
2dly, it must declare the wages (7) which eacii mariner is to 

f Abbott, efi. 2d. 60. I 7 & S 'V. 3. c. Q 2 . a. Qi. 

^ c. Go. s. 22. Ill n». 

li 23 (i. 3. c. 34. 8. 14 . 34 G. 3 r. C.S. li 2o C .1. c. Go. 8. 19, See also s(at. 

0 . Iij. ' 34 G. 3. c. G8. 8. 22 . winch 

i 34 G. 3. c. 6S. 8 21. pi’oviiif for aitotbei* case, 

k SGG. 3.C.G«.fi.’v!4. o Abbott, 3 si 2 . eil. 3 d. 


.(6) The statutes relating lo 8e«^cn’s wages do not declare that 
a verbal agreement shall be void, but impose a penalty on the inab- 
if there be not a written agreement. Abbott, 3 J) 1 • 

(7) A sailor brought an action against a master of a ship^ and 
declared on an agreement, wliereby it was stipulated, that the 
ssiJlor should have a certaip sum per mouth d\iring?af voyage from 
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Kaye during 'the, y bole or for so^ long, time hs Ire 
•hips himself for^j'^^ly, it must%5tpres^ the voyage for which 
the niarinej is ship^d ; 4thly, itimust be .signed ^ by the ma-;. 
riner witiim ^>^ee days after hj^ has entered himself on board 
the This agreement is, after Stigning, conclusive to all 

''parties auriug the time agi’eedfor^.i, ^ 

^ commanders c^epding tigainst these provisions, 

liable to a penalty of 5/. for every mariner carried to 
l^Si*/wittiout hjWing entered ir^to the requisite agreeinent, the 
^^pebaftj^to be paid to the use of Greenwich ;&ospitah andt 
recdvemble by i8f<^matiori before J. 

Mhstei-s^are also required, under a penalty of twenty shil- 
lings, 'tq paytherr seamCT,’ hpon their arrival in Great ]Jri|^n, . 
their wages, if demanded^ within tliirty days M’ter entry of 
the ship at the Custom House, (except where a cov^cnant has 
been entered into to the contrary,) or at the time of their dis- 
charge, which shall hi'st happen; de<l acting tin* penalties 
and TOrieitures which may have been incurred; and sucli pay- 
ment shall be valid, notwithstanding any action, bill of sale, 
attachment, or incumbrance. The penalty imposed on mas- 
ters for disobedience to this regulation, is recoverable by the 
same method as the wjiges^ 

Mariners, by entering into or signing the agreement, are 
not be deprived of using any lawful means for the recovery 
of wages against the ship, ralaster, or owners*. 

In all cases where it may be necessary to produce the 
written agreement in court, no obligation shall lie on the ma- 
riner to produce the same, but on the master or owner; and 
no mariner shall fail in any action, &c. for the recovery of 
wages, for want of such agreement being produced®. It is 
not necessary for the seaman to give? lUc captain notice to 
produce this agreement". 


g S. 1 S H, 

li 'S. Q, rii S, 

i S. ]. n BowriCnii V. Mauzeliiian, 9 Camp. N. 

k S. 7. P. C. 315. 


Londpu to Africa, and thence to the West Indies, and aha so muck 
should be the average price of a negro slave in 'the West 
Indies. In the ship’s articles no mention was made of the tno^y 
to be paid to the ])laintiff as. average ^rice of Uie negro slave* 

It was bolder, that the additional perquisite of the average 'price of 
a negro slaye could only be considered as wages, and thereli^re ought 
to have been inserted in the written agreement. White v. M^ilson, 
2 Bos. k Pul. 1 16 . Jn like manner it has been hold^n, that the 
^eamen cannot claim any money a» graiait^ money dne by ui^e. 
Elsworth V, Woolmor^ EsprN« P% C. 84. 
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* The penalties iraposed on seamen for desertioh, and absent- 
ing themselves without lAfe, are as follows : 

* 1. Any mariner desertit^ or refusing to proceed on» tlio 
voyage, or deserting from the ship in parts beyoiul the seas, 
after having signed the agreement, forfeits to the oitsners the 
wages due at the time of his deserting or.obstinately refusino 
^ to proceed on the voyage f ^ 

2. Any mariner .absenting himself from |i is ship, without 
, leave from the master, &c. shall, for every such day’s absence, 

forfeit two^day’s pay to the use of Greenwich Hospital ^ * 

3. Any mariner, not entering into his Majesty’s service, 

who leaves the sliip without a discharge in, writing, f^om the 
master, cotnmandej:, or other pcrion, having charge of the 
vessel, forfeits one pay (9), to be recovered and ap- 

plied according to the directions of the st^ltute^ (10). 

o S. 3. ‘ p S 5. q S. 6. 


(8) “ Entering or being entered into the service pf liis Majesty, 
on board any of his Majesty’s ships, will not occasion a forfeiture 
of wages, nor is it to be deemed a desertion,” S. 13. Being com- 
pelled to quit the ship through inhuman treatment of the master*,* 
or being dismissed without lawful cause, will not be deemed deser- 
tion t. So where the seaman is impressed into the royal service, he 
will be entitled to receive a proportion of his wages u}> to the time 
of impressing. Wiggins v, Jngleton, 2 Ld. Raym. 1211. per 
Holt, C. J. hut nothing further, Clements v, Mayborn, B. R, T, 
24 G. 3. Abbott, 395. and the voyage must be completed. 2 Camp. 
N. P. C. 320. n. 

(9) The meaning of jthe first and second of these provisions is, 
that if the mariner run away before the voyage is comnienced, or 
in parts beyond the seas, he shall forfeit his whole wages; if he 
absent himself during the voyage and return, he shall forfeit two 
days* pay. The third provision was inf ended to prevent seamen 
from quitting. the ship after her arrival at tlie port of delivery, and 
before she is unladen, at which time the voyage must be considered 
as at am end, for the purposes of a general forfeiture. See the pre- 
amble to the 6tli section, and Frontine V: Frost, 3 Bos. & Pul* 

fii order to avail himself of a forfeiture under this provision, it is 
ii^ttinbent on the master, who cli^ms the forfeiture, to give sonic 
eVidenoe to prove that the seaman^uitted the ship without leave in 
writing* It is not necessary for the seaman to prove that he had 
such leave. ,3 Bos. and Pul, 302. 

(10) The 9th section authorizes the master, commanded, or 

* LiOiUna V. Stephens, 3 Esp. N, P. C. 5169 . Kenyon, C. J. 
t SIgard V. Roliertf, 3 Esp. N. P» <?, 79- EWoP, C. J. 
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'Fhe^tegppmg pjoVisidSis bavi^ toeeia fo«[nd,l>y experi^^ 
ence, l^o be ftighjjir j^eneficial tp^^e tra^de and nayig'atioatif 
*thi& klngdciiin, similar reguiatiotf^ were aatablished by stat. . 
SI Cx*3, drsO.ifor thegovemrnent of seamen employed in the 
9 oasting^rade of Great Britain, in veasels of the burthen of 
vlOO^ns or «ipwar<ds,,.which shall go to open sfea* N. No 
«fl»e^ent made b/virtue of tjiis; act ^all be charged with a 

'^4 The -inost m^erial points oC difference VetvveeA ^his sta- 
''t6te and the forpier, are, 1. that masters are^j^uirbd, 
der this act, to pay^, the seamen witlun Jioe da^, instead of 
thirty^ days^ after eAtr^ of the ship at the Custoin-Hou 5 ie, or 
cargo diUver^d, jk. It ajse^man, hayhig signed' re^i^jtc 
agreement, neglects or refuses to prpci^l on the intoudid 
toy age, he forfeits, to the owners all the \vages"dii€ to him 

the time; but tlic foffeiture for desertion qftcricards, and 
before the voyage agreed upon, pr upon which the ship has 
proceeded, is completed, and the cargo (leli\erc<l, or bej^re 
the seaman has a discharge in writing from the master, &c, 
is only of month's wages to tlie use of Greenwich Ho»- 
fjfital. 3. By the ptb section, the following method of ascer- 
taining the penalties incurred is prescribed in cases where 
the contmet for wages is by the voyage, and not by the 
' month, or other stated period of time, viz. 1. “ If the whole 
time spent in the voyage agreed or proceeded upon exceeds 
one lunar month, the tbrfeiture of one month’s pay shall be 
deeme<l a forfeiture of a sum of money, bearing the same 
proportion to the whole wages as a lunar month bears to the 
whole time spent in the voyage. 'I’he same rule is to be 
adopted in ascertaining the amount of the forfeiture of two 

r S. 10. 


owners, to deduct out of any seaman's wages all the penalties and 
^forfeitures incurred by the act, and to enter them in a book to be 
signed by the master or commander, and two principal officers of 
W sbip» setting forth that the penalties and forfeitures contained' 
in such book are the whole penalties and forfeitures stopped during 
the voyage, rtrhich penalties and forfeitures (except the forfeiture 
for desertion) shall go to Greei^ich Hospital, and be paid, and ac- 
counted for, by the master or commander, to the officer who coUelBfts 
the sixpence per month.— -N. In an action by the seaman against 
the .master for wages, the master will not be allowed to set oif the 
befere-n/kentiQued deductions, unless he has previously debited 
bfuiself to jOreenwicb Hospital for the amount m a book, kept ac* 
eording to the direetk^ns of ^ the statutCt S Bos. at^ Pul, 309.^ 
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day’s pay. -1^2. It fcfife time s|feiit iii^the voyage doea^«oj 

. exceed one lunar mottth, pe forteiture^of one month’s pay 
’ shbU be deemed ^ foifeitum of the whole wagea; and^- 3. If 
such'tiihe does not exceed two days^- the forfeitUVe of -tviro 
^ days* pay shall be deemed a forfeiture of the whole wages/^ 

Further regulation^ hfve been estobli^ed by the legisla^>* 
"ture, to prevent the dc^rlibn^f s^am^n from British i^er- 
chaiit shjps trading to his Majestj^’s *colome# inVthe \^fest 

By stat. 3. c. 73. s. 1. it is enacted/ “ that efery 
man^ ma^riner, and other person, who :dcserts at any time 
durifig th^Voj^age out or home^ froih any Britisb merchant 
shfo%adi^ to or froiti tlie said colonies,' shaN, in addition 
to forih^ penalties, foAeit all the vrages he may be entitled 
to during the voyage, from the master or owner of the shf^ 
on board of which he shall eatery immediately after such de^ 
sertion.” ‘ ‘ 

By the 2d section, a penalty of 100/. is imposed on masters 
or jjommandors who hire seamen, &c. who, to their know- 
ledge, have deserted from other ships. 

By the 3d section, no master sailing from any place in 
Great Britain, shall hire any seamen, &c. at any place with- 
in his Majesty’s colonies, &c. in the West Indies, at more 
wages thaif, according to the rate of double monthly wages 
contracted for with the se;\men, &c. (in the same degree 
and station) hired at the last departure of the vessel from 
Great Britain, unless the governor, &c. of , such place in the 
West Indies shall think that greater w’^ages ought to be 
given, and shall authorize the same to be given by writing 
under his hand (ll), and all contracts, bonds, bills, and other 
securities, made contrary to the meaning ol‘ this act, are 
declared to be void, and tiie master entering into them, dv 
hiring seamen, or payirjg wages, otherwise than as the act 
ilirects, is made subject tp a penalty of 100/. for every of- 
fence. 

By the 5th section, masters are required, under a penalty 
of 50/. within ten days after their arrival in the West In- 
dies oi’ Great Britain, to deliver in, on oath, a true list and 
description of the crew on boa^ at the time of clearing out 
and arriVc^l, and of every seaffin, &c. who has deserted or 


(ll) Tnthis license from the governor, &c. the rate of the wa^ 
ftlibwed by him must be specified, otherwise the license will be 
useless. Rodgers v, Lacy, 2 Bos. k Pul, 57. 
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diei diMriiig tjhfe voyage, and also a true account of^ the wages 
due to each so dtfing^ ^B the time of his deaths Hnd 

turtl^ii?*, tbip iiioney due for such wages shall be paid by the 
master withiivfitihree months after arrival in any port of 
Great Rr^ain, to the receiver of the sis^pcnny duty for (Ireen- 
wich Hospital, tp the use of the phonal representatives of 
such^eame s, &c. ; “and in case the master neglects or refuses 
shell wages tPjtha said ifeceiv^r, within the time li- 
IfipiTOd, he is made liable to a penalty of 50/. and also double 
. amount of the wages {12). ^ \ - ~ 

The penaltics/whcn recovered, are distributed thus: one 
third to Greenwich Hospital; one^third to the support of the 
seamen’s hospital at the port where the ship arrivjBs, if there 
be any hospital — not, to the old anddisabled seamen dt that 
poi't add their families; and the remaining third to the person 
informing and suing. " 

By §tat 8 G. 1. c. 24* s. 7. (made perpetual by stat, 2 G. 2. 
c. 28. "s. 7.) masters or owners of any merchant ship or vegsel 
are prohibited from paying or advancing to any seaman or 
mariner, while be is in parts beyond the seas, any money 
or effects upon account of wages, ex^ eerling one moiety erf 
the wages due at the time of such payment, until the return 
of the ship to Great Britain or Ireland, or the plantations, or 
to some other of his Majesty’s dominions whereto they be- 
long,- under a penalty of double the money so '^aid or ad- 
vanced, recoverable by cdmnion informer in the High Court 
of Admiralty. 

Having detailed the most material legislative provisions bn 
this subject, it will be proper to take notice of the rules of law 
and judicial decisions, as far as they affect the contract under 
consideration. 

" The most important rule on this head is, “ that freight is 
tlie mother of wages*;” i. e. if the ship has earned its freight, 

s. S. 7 . t Anon. 2 Show. 2 S 3 . Abbott, 3^8. 


( 12 ) In the construction of these provisions, it has be^n holdeh, 
that if the whole wages clue to^e deceased seaman have been paid 
to the Receiver of Greenwich Hospital, the repre^ntatives of such 
seaman have not any right of action against the master for the 
wages; but if a pari on/y has been paid in, and tile teniaindeV has 
been fraudulently wiihholcicn, the rqpresentatives of^the 8eai^an 
may maintain an action for such remainder, nott^ithsfandin^ this 
statute. ArnistfOJjg y, ^miihj, 1 Bos. ^ Bbl. % R. 299. ' ^ * 
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and'the seaman ha^ perforigpiia his ^lipiUated duty, he becomes 
entitled to his waocs*(13)^. ^ c , 

If the ship be captured", *or lost in tlfe voyage, the S^men 
lose their wages. ^ « 

^ In an action for seaman’s wages*, it appeared tlrat the 
, seaman had entered into the gfeual arti^Slos, “ to serve as a 
mariner on board a \V%s£ India sl^p bbiiiKFfof tUe ports of 
Madeira, any of the West India Islands, ajid Jamaica, and 
' to return to London,” and fn consi<leration of the montlijy 
wages "thertin mentioned, to perform the above-iriention^ 
voyage; but it was expressly stipulated, that lip was,not to 
demand Of, be entitled to his wages, of amj part thereqf, until 
the (tlrrivaf l^f the sinp at the above-ineritioiied port of dis^ 
charge,.*. The ship sailed, delivered her cargo at Madeira, 
and took in wine, part of which she delivered at Dominica, 
other part at Kingston in Jamaica, there took in govern- 
ment stores, delivered them at Port Antonio, in Jainaica, 
anM the remainder of the wine at Martha Bray, in the same 
island. She was then freighted Avith a cargo of sugars for 
London, for which she sailed, but was lost at' sea in the 
course of her passage home. It was conteniled on the part 
of the plaintiff, that the voyage being, by tlic terms of it, 
divided into three parts: Isl, to Madeira, next to the West 
Indies, and lastly home; and freight having been ('arned in 
the two first stages of the vojrage, tlic plaintiff was entitled 
to recover his wages pro- rata, for so many entire months as 
had been spent in the voyage. But Lord l^llcnborongh, C. J. 
being of opinion, that, acconling to the tKie construction of 
the articles, the port of London was to be considered as the 

u Ahcnielliy v. Laiulale, Poug, 5a9. x Api»lt>by v. Ooils, s Kast, 300. 

Per Uiiller J. l 'V. R. 71). 


(13) If the ship be lost before the first port of delivery, the sea- 
men lose all their wages; but if lost after she luis been at the first 
port of delivery, then, they lose only those accrued due from the 
last poll of delivery; but if the seamen run away, altliongh they 
have been at a port of delivery, yet they lose ail their wages. l*er 
ilolt, O. J. ex relatione M’ri Jacob, 1 jl.d. [iaym. 03.9. 

If a ship be bound for tlie Eadi Indies, and thence to Cnghnid, 
and the ship unlades at a port in the East Indies, :ni{l takes freight 
for England, and in her return she is taken Ijy enemies, the ma- 
riners ahall have their wages for the voyage to the East Indies, and 
for half the time that’ tliev stayed there to unlade, and no more. 
Per Holt, C. J. London ailting.s, I Ld. Kuym. 739. 12 Mod. 409. 

C. See also Appleby v. I>odd, 8 East, 300. 
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port of fljsicl>trge, all(i consequently had not ai> 

rived tt^rc, the ptatiu^ff was precjffled by the express atipui-' 
litioTpfroiq recovering any part o« bis yvages, nonsuit^ the ^ 
pljiintitf. On ftiotioii to set aside the nonsuit^- the CoiiHt of 
Ki^'s Bii)ch concurred in opinion tvith the C» J; 

' Thiire mt been hfny case wherein it has lieeu decided, 

g sliip seized by way. of lefialiation, iaiird afterwards rc- ^ 
ha|r" been considerid. as captured; or iii which^the 
leikes of capture, as dissolving a contauot^for'wages, 4 
jen considered as attaching. ^ 

Seizure, ^veii hosiile seizure*, is not riefcesrarijy capture, 
tliDi^h such is it^, usuaf and probable jewsult. I’lij? ultimate 
act OT adjudicatfem of tli^ state, byVbi^h tbcVeiznre His 
been made, assigns its proj^r and conclusive qu^ityvtuid de- 
nomination to its own ijriginal proceeding. If it condemn 
in such case, it is a capture iniiin ; if it award restitution 
as an act of justice, it pr^lnounces Sn its own act, as^not being 
^ valid i&ct of capture, but as an act of temporaiy sei^lre 
and detentiqn upon grounds not warranting tlie condemna- 
tion of the property, or the dealing with it as eaptured(14). 
Hence, in the' case of the seamen* who were forcibly taken 
out of British merchant ships at PetersBorgh, by order of the 
Russian government, and marched into the interior of the 
country, after which hostilities between Great Britain and 
Russia took' place, but on^he re-establishment of peace, the 
ships of both countries were restored, and the seamen were 
permitted to return with their vessels, which brought home 
their cargoes and earned their freight; it was holden,that this 
seizure, however hostile in the manner, so far partook of the 
nature of an embargo in its result, and not of a capture, that 
it did not put an end to the contract of tlie seamen for wages, 
even during the time of the detention and imprisonment: but, 
eslren considering it as a temporary capture, yet, like the case 
of a capture anrl recapture, the seamen were still entitled to 
their wa^es; their being so entitled ^lepended on the ship 
earning Jtcr freight for the voyage, and the performance of 


l^er Etledbornupli, C. J. <lelivcrlng a B«ii1ey.Tbonii^dn, !iicW«r^4 East; 

of tbe court io Beale V. 54C. 
nojiof»0n,4£ast, sGi. ^ 



(14)* ** li Wms to be immaterial for this pui^se, whirtkVtlle 
restitution be awarded by the government pf country,: as 

act ofj^te, or by aOy of the ordinary courts of civil judictilupe to > 
winelAhe admintirtratjon of justice on^ these subjects is vsyaBy 
legate^.” Per Lord EUi^roiiglv C, J. 4 East, gjSh 
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their stipulated dtifyr and Jiere freight for thess^vOy^e wds 
ultinjstteiy earned, and seamen were ^lot guilty^f any 
breadi ot* duty; for the stipulation in the articles«(l6),^t to 
beon^ahore under any pretence, without leStve, Tjefore^the 
voyage was ended,, must be/understood of a being oi>*shor^by 
the party's own unauthorised act; and even if such haijf).rU 
spnment on shore could be so cDiisi^ered, vet the masiojtfjiay- 
ing |fterwar(ls received them again^ on board, witifout olye^- 
tioa, amounted to a dispensation of the service in the inteSyetl,' 
and entitledjtheiu to wages according to the original eontj^^i 

If a seaman can prove that he was disabled from perform- 
ing his duty by an accident^, e. g. by^ receiving a blow %)m 
a jjiece of timber accidentally falling on hirft, he will be^en- 
titled to recover hi! wages for the whole voyage, in like. man- 
ner as if he had actually served. 

A seaman, who is impressed before a ship returns to a 
port of delivery, is entitled to his wages pro tanto^.if the 
shi^ complete her voyage; but not if she is capture(ron her’ 
return**. 

But in a case where the defendant® gave a written promise 
to pay the plaiutitT’s intestate a gross sum (thirty guineas,) 
provided he proceeded^ coiUiniied, and did his duty as second 
mate in a certain ship, from Jamaica to Liverpool, and the 
intestate, who had regularly performed his duty, died about 
a month after the ship had sailed, and before her arrival at 
Liverpool; and it appeared, that the common rate of wages 
was 4/. per month, when the party was paid in proportion 
to the time he served, and that the voyage was generally 
performed in two months; it was holden, that the repre^ 
sentative of the inte^tat^ >vas not entitled to recover any 
wages on the express contx^iCX.^ because it was an entire con- 
tract and not divisible; nor on an implied contract, by rea- 
son of the axiom of law, that where the parties have entered 
into an express contract, no otiicr can be implied. 

During a voyage the sliip was wrecked, and. the captain 
gave the^^xiariuersan order upon the owners ior the ariioUnt of 
their wagea to the date of the w reck, acknowledging at the 
time that he had hired them by the month. It. was 

fandlerv. Greaves, a H.Bl.'6o6.n. j^Anon. London SittiiiKS, Dec. 
ut see ^lle retnarki of Grose, J. isoO. Ld. J'lIenboroiiRh, C. Jf 
r. R. 385. 2 Camp. N . P. C. 32». w. 

c Pter C. J. in Wiggias v.lngle- c Cutter v. Powell, 6 T. R. 330. 

top,.3 ,Ld;.fUvia. J e 1 1 . 


*(15) Theteaiden ^iad signed the articles in the u|ual form. 
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holden^ th{^ under these circumstances; no action for wages 
could :;be maintained bv the mariners against the captain^ at 
least without proving that they had first made a demand upon 
the owners. 

/It only remains to state the remedies' which the law has 
proyldecf for the recovery of seaineJ^’s wages. 

the hiring be on the usual terms®^ and made by word 
pr by writing only, without seal, the seamen, or any one or 
more of them, ancl every officer, except the master, may sue 
'in the Court of Admiralty, and may, by the proceiss of that 
court, arrest the ship as a security for their demand (1C'), or 
cite the master or owners personally to Jinswer to them. 

But if the agreement be by deed, and the terms of sufc!i 
agreement are not the usual terms, then the only remedy is in 
tlie common law courts (17). 

But whether the party sue in the Court of Admiralty**, 
or bring the action in the courts of common law * ; in botli 
cases the suit or action must be commenced within six years 
next after the cause thereof has accrued, unless the party 
suing should have been under any of the disabilities meiw 
tioned in the statute of limitations, as infancy, absence beyond 
the seas, &c. 

If foreign sailors stipulate in their own country before the 
commencement of a voyage that they will not sue the cap- 
tain for any money abroad, but be satisfied with what he may 
advance them abroad, in deduction of their wages,^such sti- 
pulation is binding, and an action cannot be niaintaihecl by 
the seaman for his w^ages in the courts of this country 

f rorsboom ▼. Krujer, 3 Caniji. N. P. li Stai. 4 Ann. c. l6, 17, 18, 19. 

C-'lj)?* • 21 Jac. 1. c. 16, s. 3 , /• See ante, p. 

g Abbott, 491 , 9 cites Winrli, 8 . 199. 

9 Vent. ]Sl.8Mufl.87 $. Kayni. k Johnson v. Machiclsne, 3 Camp. 

130b. 1 Sir, 707 . Say. 1.^(3. J N. P.C. 44, 

Raym. (>39. Salk. 33. si Sir. 833. 

1 Bernard. 29/. Sir. 937. . » 

(1^) In proceeding against the ship in specie, if the value there- 
of be. insufficieiit to clisciiarge all the claims upon it> theseainan% 
clidni . tbi* his wages is preferred before all other elutrges; 
labour of the seamen, having l^'onght the ship to the destined ' 
has furnished to all other pe^ons the means of aasertiiig^ ^ Siy 
ciaiiiis upog it, which otherwise they could not have had. Ablrott, 
4yo. 

1 171 In the courts of common law the seamen may sue either the 
niasU^r, as tiie person immediately contracting with* them, and an- 
sweruV^le to or the owners', as the persons virtually contrtict- 

ing With them through the agency of the master, and apswemblc for 
the performance of his engagement. Abbott, 431. 



( 1153 ) 


CHAP. XXXVI. 


SLANDER. 

1. Scandalum Mdgnatum. 

11. 0/ the Action for Slander, and in what Cases it 
may he maintained. 

III. Of the Declaration, and herein of the Nature 

and Office of the Innuendo. 

IV. "Of the Pleadings — Evidence — Costs. 


I. Scandalum Magnalum. 

Slander spoken and published of a peer is termed scanda- 
Jum magnatum. 

The stat. Westm. 1. c. 34. commands, “ that none be so 
hardy to tell or publish any false news or tales, whereby dis- 
cord, or occasion of discord, or slander, may groAv between 
the king and his people, or the great men of the realm; and he 
that doth so, shall be taken and kept in prison, until he hath 
brought him into the court which was the first author of the 
ta/e(l).” 

And by stat. 3 R. 2. c.' 5. “ None shall devise or speak false 
news, lies, or other such false things of the prelates, dukes, 
earls, barous, and other nobles and great men of the realm, and 
of the chancellor, treasurer, clerk of the privy seal, steward 
of the king’s house, justices of the one bench or the other, and 
other great officers of the realm, and he that doth shall incur 
the pam of the stat. Westm. 1. c. 34.” 


(l) See Sir Edvr. Coke^ exMsition of this statute, 2 Inst. 225. 
VOL. II. -K K 
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And by stat. 12 R, 2. c. 11. When any such [person, as 
is described in the foregoing statutes,] is taken and imprisoned, 
and cannot find him by whom the speech be moved, he may 
be punished by the advicofof the council, notwithstanding the 
statutes of Westm. 1 . c. 3 f. and 2 R. 2. c. 5.” 

The foregoing statutes do not expressly give an nefiow, yet 
it has been lioldejn, that the party injured may maintain an ac- 
tion* on the stat. of 2 R. 2. c. 5. upon the principle of law*, 
that an action lies on a statute, winch prohibits the doing an 
.net to the prejiidi(?c of another. Though the dignity of vis- 
count was not created at the time when this statute was made, 
yet it has been holden, that such dignity is within the statute'*; 
and a peer of Scotland, since the union, may also take advan- 
tage of this statute® (2). 

The form of declaration is, tam pro domino regc quam pro 
seipso (3), concluding contra formain statuti^, 7’he stat. 
2 R. 2. c. 5. is a general law®, and consequently need not he 
pleaded^; but if the ])arty undei’take to recite it, and fail in a 
material point, it will be fatal^. It must appear on the faci* 
of the declaration, that the party injured was units magnatum 
at the time when the words were spoken'*. Special bail is not 
required in this action', and the venue cannot be cliangedupou 
the common aHidav it*'. Neithcreaua writ of error be brought 
upon it in the Exchequer Chamber', for it has been holden, 


A 9 Inst ns. 10 Rep. 75. b. 
b Vise, Say and Scale v. Stephens, Cru. 
Car. 135. 

c Vise. Falkland v. Phipps, Comyn's 
R. 439. 

4 Vid. Etilr. 74. 
c Doct. Pine. 3.39. 4 Rep. 13 a. 
f Ld. Shattcabury v. Ld. D'tgby, 
S Mod. ys. 

g 4 Rep. J2. b. for iiistanrcs of iiiis- 
recUal, what fatal, and what not, see 
1 Com. Dig. I8S. (B.) j. 


li Adm- Cro. .7ac. 1.3C. 
i 1 ‘2 Mod. 420 . 2 Mod. 2 J .3. S. P. 
k Dnkc of Norfolk v. Aldertou, Cartb . 
400. D. ofUichtnoiid ▼. Costelow, 
1 1 Mod 234. 2 Salk. t)Gs. 1 Lev. 

5S. 1 Bac. Abr. 36. 

1 l^d. Say and Seal v. Stephens, Cro. 
Cur. 142. Ley, 8a- S. C. Sir \V. 
Jones, 194. S, C. 


. (2) Some of the old precedents state the plaintiff to have vocem 

locum in parliamento. See Vid. £nt. 74, and Bohun, 319, 3S0. ; 
but these words unnecessary, and they are Emitted in one pre- 
cedent in Herne, 200 . Vid. 61 . and in another in Herne, 201 . 
Vid. 63. 

(3) An action upon a statute which prohibits a, tilings but does 
tiot give any penal ty*', must be brought tarn pro rege quam pro seipso ^ 
because in such ease the king is to have a fine. Waterhouse v« 
Bawd, Cro. Jac. 134. See the precedents cited in n. ( 2 ). 



SLANDr.R. 


115a 


that this action is not an action on the case within the mean- 
ing of the stat. 27 Eliz. c. 8. which ^ivos the writ of error in 
Exchequer Chamber in certain actions. 

There'is a dictum in 2 Show. 506. that in a scand. mao*, 
the plaintitT obtaining a verdict will not be entitled to 
costs. 

It has been holden, that certain words are actionable in 
the case of a peer, which w'ould not have been deemed so 
in the case of a common person; as in Ld. "I ownshend v. 
Hughes"*, where the defendant said of the plaintifl, “ he is an 
unworthy man, and acts against law and reason.” 


IF. OJ^ the Action for Slander ^ and in what Cases it 
may he. maintained. 


Iv former timOvS, the action for slander was very rare; 
the first action for words to be found in the books was in 
the 30th year of Edw. 3. Lib. Ass. fo. 177. pi. and from 
that time to the reign of Qufvn I^lizabeth, tlicse actions 
wore few in number, and not brougld on iVivolons causes. 
During the reign of Queen Elizabeth and KingJaincs, they be- 
gan to increase, and in modern times the action has been moix^ 
frequent. 

Actions for words should not be broiiglil upon slight and 
trivial occasions; and where the words are increly words ol 
heat, anger, or passion, spoken sudtienly or without delihera* 
tio 3 i, sucli actions should be discountenanced; at the same 
time, it iias been truly said (by Wray, C. J.) tl)at unless the; 
party injured by false and malicious scandal liad arenn-dy at 
law, it would be a verbis ad verbera, and the consequences 
might be fatal. 

It would exceed the Tmiits prescribed to this work to ehu- 
nierate wdth particularity all tlie cases which have been 
judged, as to what wonls arc ;u:t.ionable, and what arc; not 
so. It may be sufficient for the present purpose to Observe, 
that. 

An action on the case lies against any person for falsely 
and maliciously speaking and publishing ol another, wonU 


m 1 Mod. aS'j. 2 Mod. 150. S. C. 
K K 2 
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which directly (4) charge him with any crime, for the commit 
aion of which the offender is puuisliable by law*' (5), as trea- 
son®, murder^, larceny**, perjury', keeping a bawdy-lioust^. Or 
with having (6) any contagious disorder, the imputation of 
which may exclude him from society, as leprosy*, plague, 
French pox®, &c. 

In Order to sustain this action, it is essentially necessary 
that the words should contain an express imputation of some 
etime liable to puuisliment, some capital offence, or other 
'ihfamous crime or misdemeanor. An imputation of the mere 
defect or w^ant of moral virtue, moral duties, or obligations, is 
not sufheient*. To call a man a swindler, is not actionable** ; 
so to call a man a thief is not actionable, unless it be intended 
to impute felony to him. Hence, where that expression is ac- 
companied with other words, which (dearly di note that the 
speaker did not intend to impute felony to the party charged, 
ne action can be maintained. 


In an action for words, the words proved were®, He is 
a thief, for he has stolen my beer.” It appeared in evi- 
dence, that tlic defendant was a brewer, and that the plaiii- 


n Finch, IS s. C. a. 
o Lewis V. Roberts, Hard, fiojj, 
f> 1 Ilfdl. Abi’i 72 . pi. 4. 

^ Aleyii, 31 . 
p 1 Roll. Abr. .19.1.2.*). 

• 1 Roll. Abr. 44. 1. 1.5. 
t Taylor v. Perkins. Cro. Jac. 144 . 


n 1 Roll. Abr. G6 1. 33. 

X Per dc Grey, C. J. dclironnjf jndff. 
ment in Ouslow v. Horne, 3 VVils. 
177* rccopiized by Lawrente, J. in 
Hoitv. Scholeficld, 6 T. R. b94. 
y Savilc ▼. .lanline, 2 H. Bl. 531. 
z Cristie ▼. Cowell, Peake, N.P.C. 4. 

P 


(4) “Words to be actionable must be unequivocally so. Iin- 
putiivg to a person an evil iuclitiatiou, which is not carried into ef- 
fect, is not actionable.’* Per Elleiiborougli, C. J. in Harrison v. 
Stmtton, M. T. 1803. 4 Ksp. N. P. C. ‘jis. 

The charging another with a crime of which he cannot by any 
possibility he guilty, ns killing a person who is then living, is not 
actionable, because the plaintitf cannot be in any jeopardy from 
such a charge. Snag v. Gee, 4 Rep. 1 6. a. 

(5) That is, by common law or statute ; for charging a man with 
an offence examinable only in the spiritual court, unless special da- 
mage en.sue8, is not actionable. Parrat v. Carpenter^ Cro. Eliz. 
50^. Graves v. IJlanchet, Salk. 696. 

(6) But eharging a person with having had a contagious disor- 
der, is not actionable; for unless the words spoken- impute a con- 
tinuance of the disorder at the time of speaking them, the ground 
of the action fails ; for such a charge caunot produce the effect 
which makes it the subject of an action, namely, his being avoided 
by society. Per Ashhurst, J. in Carslake v. Mapledoram. a T. R. 
475. 2 Str. 1189. S. P, 
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tiff had lived with him as servant; in the course of which 
service he had sold beer to different customers of the defen- 
dant, and received money for the same, which he had not 
duly accounted for. Ld. Kenyon, C. J. directed the jury to 
consider whether these words were spoken in reference to the 
money received, and unaccounted for, by the plaintiff, or whe- 
ther the defendant meant that the plaintiff had actually 
stolen beer; for if they referred to the money not accounted 
for, that being a mere breach of contract, so far explained the 
word “ thief” as to make it not actionable. Thus if a man 
says to another “ you are a thief, for you stole my tree,” it 
is not actionable*, for it shews he had a trespass and not a 
felony in his contemplation. V. for defendant. See also 
TluJUipsoii V. Bernard, l Camp. N. P. C. 48. to the same 
effect. 

The rule which at one time prevailexP, that words are to be 
understood in mitiori senstt^ has been long ago superseded, 
and words are now construed by courts, as they always ought 
to have been, in the plain and popular sense in which the rest 
of the w'orld naturally understand them. 

In an action for words, it was stated in the declaration', that 
the plaintiff had lived among his neighbours with credit and 
reputation, and without being suspected of felony, and that 
the defendant, in order to charge him with the crime of felony, 
falsely and maliciously spoke of the plaintiff these false, ma- 
licious, and scandalous w'ords, vivc. “ that the plaintiff was in 
Winchester gaol, and was tried for his life, and would have 
been hanged, if it had not been for Abrahaui Lcgat, for break- 
ing farmer Atkin’s granary and stealing his sacks ” Plea 
N.(i. After verdict for plaintiff, it was moved in arrest of 
judgment, that the words did not import any guilt in the 
plaintiff, being only a narrative of wdiat passed on tfie trial, 
and rather tended to shew the ])laintiff‘ was cleared by the 
evidence of Legat, than that he was guilty of any crimes for 
which he deserved to be hanged. But per I-ord Hardwick(‘, 
C. J. “ The construction now made upon actions for words 
is very different from what it was formerly. Judges, an- 
ciently, to discourage little frivolous actions, used their utmost 
endeavour* tO explain away the most opprobrious words: but 
this was certainly wrong, and as the character and reptitatioii 
ofmankindda under the protection of the law, as well as their 
estates, we ought to do equal justice to both, and take care 

a Cro Jac. l u. Bull N. P. 5. S. C. cited by T.d. Kllenbrironch, C. 

b9Batt,'g6. , J. deUveriiig the opinion 0fthrcb,urt 

c Carpenter v. Tatrdrtt, M. T. 10 G. 3 . in Roberts v. Camden^ 0 Rnst, 

B. R. MSS. Cd. Temp. Uardw. 339. 
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that neither the one or the other are injure^!. The question 
then is, whether the words spoken do import any slanderer 
reproach, for which an action lies. To say a man has been 
in gaol and tried for his life, is certainly scandalous; and that 
lie would have been hanged but for such a one, does naturally 
import, that he was saved by some indirect means. And he 
cited the case of Hally v, Stanton, Cro. Car. 268. as a very 
strong authority in point. As to the 2d question, whether 
the plaintift’ ought not to have averred, that he was not in 
gaol, &c. it was anciently held, that such averments were ne- 
cessary; but in later times, it lias been holden, that the alleg- 
ing the words to have bci'ii spoken falsely amounted to such 
an avenneiil:; and if so, the court must now take it, that all 
the imputation cast on the plainlitf was false. If the4|K)rds 
had been true, the defendant should have pleaded that spe- 
cially.” 

So where the defendant said of the plaintill'**, that “ he was 
under a charge of a prosecution for pcrjuiy , aiul tliat G. W., 
an attorney, liad the attorni^y-gencrars directions to prosecute 
(lie plaintiil’ for perjitrtff the defendant pleaded N. G. 
After vcrdic't for plaintiff, it was oiijVcIed, in arrest of 
judgment, that theM(;rds were not actionable, as not con- 
veying any opinion of tlio s|)(‘aker ujion the liuth of the 
charge. Rut flic court ovenuled the objection; Ld. ]^'’llcn- 
borougli, C. J. (who delisercd judgment) deserving, that the 
words must mean, that the plainlitf was ordered by the at- 
torney-general to 1)0 prosecuted, cither for a perjury which 
he had committed, or which lie had not committed, or 
wliich he was supposed only to have committed. In the 
first sense they were clearly '.u tionable. In the second, 
they could not possibly be undcrstoofl consistently with 
the context And it* I he dchaidant had used the Avords in 
the last sense, the, jo.iy might have acquitted him, according 
to the doctrine in tlie case of Oldham v. Peake, both in the 
Court oC Common Pleas'* and in this courts And certainly, 
if the sense of the defendant, in speaking these words, had 
varied from that ascribed to them by the plaintiff, he might 
by specially plea«ling have shewn tlicm not actionable, had 
he not chosen todiave rested the defence merely on the ge- 
neral issue. It appeared, therefore, that these words must 
fairly be understood in the first of these three senses, namely, 
that he was ordered to be prosecuted for a perjury which he 
had committed; and, so understood, they were unquestion- 
ably actionable. 

‘’■a Koherfsv- Camden, 9 East, 93, f Cowp. 378. 

« 3 Bl. 0(1 f, d. 
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In addition to the preceding instances, it may be observed»k 
that it is actionable, falsely and maliciously to speak and 
publish of another words wliicii tend to disinherit him*^ or 
to deprive him of his estate**, or which slander him in his 
ofTice*, profession*^, or trade*; e. g. in sjjeaking of a Justice 
of the peace in the execution of his olhce, to say that “ he is 
a rascal, a villain, smd a liar,” is actionable ; for the w ords im-? 
port a charge of acting corruptly and partially 

For slander of this kind, an action may be brought before 
any injury lias been sustained ; in consequence of the words 
liaving been spoken. From the nature of tlie words, the law 
implies the injury ; hence such words are said to be action- 
a blejlli^ themselves. 

T^^maintain an action for slander of title there must be 
malice either express or implied". TIence where a person* 
thinking he had a right to recover ])ossess ion of a term for 
some misconduct of his tenant, and hearing that the term \Vas 
to be sold, went to the auction and said, the veiuior could not 
make a title; it was holden that an action could not be 
maintained, there being no proof of malice”. 

In Harwood v. Sir J. Astley, in error, 1 Bos. and Pub 
N. R.. ^7. it Avas contemled, that an action could not bo main- 
biincd, because the wonls were allegc‘<l to have been spoken 
of tlic pJaintilF, (beknv) as a candidate to sin*v<i in Parlia- 
)iient ; but it was holden, that the words being aclionable in 
themselves (7), it was quite immaterial whether they were 
s}>oken of the plaintitf as a candidate or not. 

If tlie plaintiff has sustained any special damage in conse- 
quence of words aclionable in themselves having been spokenP, 
and' seeks to recover a compensation fur it, such special 
damage' must be state<l in tiie declaration, with as inucli cer- 
tainty as the subject matter is capable of, in order that the 
defendant may be sufficiently apprised of the nature of the 


jr 1 Rol. Ahr. 37. 1 . 127. 

It Uuis V. Rois, 1 Lev. 134 . 
i How V. Prinn, Salk. 694. Lord Rnym. 
Sii}. S.C. 

k Hardwick v. Chandler, Str. 1 138 . 

I Upsheer v. Betts, Cru. Jac. 57a, 0. 
ni Aston v. Blagrave, Str. G17. Lord 
Rayuk. 1369. S. C. 


n Hargrave v. Le Breton, 4 Burr. 242 a* 
o Siintli V. SpooiuT, 3 Taunt. 24G* 
See also Pitt v. Donovan, 1 M . & S* 
C> 39 . 

p Cxearc r. Britton, Bull. N P. 7. Ha^ 
theway v. Newman, B. II > ItluUix. 
Sittin^XB, Feb. 17, 1 S 04 . $. P. per 

L.ord Ellciiborough, C. J. 


(7) The worcis charged the piaintiil (btlow) with having ^pdur- 
ered his father. 
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case which is intended to be proved against him» and conse- 
quently be prepared to meet it. .. ^ 

By the stat. 21 Jac. 1. c. 16. s. 3. Actions on the case 
for words must be .commenced and sued within two years 
next after the words spoken.” But by s. 7. Infant, feme 
covert, non compos mentis, person imprisoned or beyond 
sea, may sue within two years after the removal of their 
respective disabilities.” 

' 'O/* wordf not actionable in Words not ac- 

tionable in themselves may become so, by reason of some 
special damage arising from, them, e. g, if a person say to a 
woman, “ you are a whore,” whereby she loses her mar- 
riage**, or a substantial benefit arising from the hospitaJ||^^of 
friends ^ (8). So if a person slander the title of aPKer, 
whereby he is prevented from selling his estate • ; but in these 
cases, it is incumbent on the party injured, not only to state 
and prove the speaking of the words, but also the particular 
iiyury which he has sustained; because the words not being 
actionable in themselves, the special* damage is considered as 
the gist of the action*. 

It must also appear'*, that the special damage was the legal 
and natural conse<iuence of the words spoken ; for an illegal 
consequence, viz. a tortious act, will not be sufficient. 

^ 1 Rol. Abr. 35. 1. 15. t Urowne V. Ciihbons, Salk. 306. 

r Mooi'e v. in error, Exch. u Vicuia v. Wilcocks, 8 East, 1. 

Ch. I Taunton's R. 39. 
a Lowe v. Harewood, Sir W. Jones, 

’ 19O. Cro. Car. 14 U. ^ 


(8) Calling a marriwl woman or a single one a whore is not 
actionable, because fornication and adultery are subjects of spiri- 
tual not temporal censures. Lord Ruyni. IQ04. except in the city 
. of London, by reason of the custom there to cart ’whores. 1 Viner, 
S« J3. But tliere the words must charge that she was a whore in 
London ; it is not sufficient if the declaration merely allege that 
she resided in [..ondon. Robertson v. Powell, B. K. Sittings at 
Smeant*9 Inn before M. T. 57 Geo. 3. Action for calling plain- 
tiff^ wife a whore in London, si^^gesting the custom of London to 
eftrt whores, plaintiffs were nonsuited for want of proving the cus- 
tom. Lord Mansfield said, he could not take notice of such cus- 
tom unless proved. No proof of it could be got frbita the 'town 
cl€rk*9^ce, and it was then said that no proof of it had been ever 
given so as to maintain such actions out of the city court#, but that 
m the city courts they would take notice of their own custom. 
$llainfen ic ux. Jotfes. Sittings after Mich. Term, at Gmldball, 
coram Lord Mansfield, 1782. MS. 
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- -Two persons cannot join in an action for slanderotis words 
spoken of them*, for the injury which the one sustains by 
the slander is not any ii^ury done to the other. But if defa- 
matory words be Sjoioken of partners in trader, whereby they 
ore injured in their trade, a joint actiop will lie at the suit 
of the partners, although the words be actionable of them- 
6elve§» 

It is actionable to republish any slander invented by an- 
other*, unless the republication be accompanied by a disclo- 
sure of the author’s name, and a precise statement of the au- 
thor’s words, so as to enable the party injured to maintain an 
action against the autiior. This disclosure and statement 
ini^t be made at the time of republishing the slander ; for it 
wifr not avail the defendant to make it for the first time in 
pleading to an action brought by the party injured. 

From the preceding remarks it appears, that falsehood and 
malice, either express or implied, are of the essence of the 
action for slander and special damage, where the words are 
not actionable in themselves. 


Ilf. Of the Declaration, and herein of the Nature and> 
Office of the Innuendo. " . * 

Ix the declaration, after such prefatory averments as the 
circumstances of the case may render nece^ary (Q), it must 
be alleged expressly what words were spoken HO), and that 
they were spoiccn and published of the plaintiff* falsely and 
maliciously. 

X Dyer, 19. a. pi. 1 j 2. land v. Goldney, Q East, 42 G. These 

y Cook and aAiother v. Batchellor, 3 cases were recognised in Woolnotliv. 

Bos. & Pul. ] Meadows, jS East, 46.3. 

a Davis v. Lewis, 7 T. R. 17, Mait> a Johnson v. Aylmer, Cro. Jac. 126. 


(9) By rule of court, B. R. M. 1654, it is ordered, ** that i|i 
actions of slander long preambles be forborn ; and no more indu<ie- 
ment than what is necessary for the maintenance of the action, 
exf:ept where Jt requires a special inducement or colloquium.’* 

(10) That the defendant spake of the plaintiff, qusedam fffilsa 
et scandalosR verba^ quotum tenor sequitur in hsec veroa,> &c.” .yfus 
bolden insufficient, because it was not an express aUeg(^tioQ« tlmt 
the defendant. sfuikc lh< same idoifical words. Garfom v.47Jeirk> 
Cro. Eliz. 857. 
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If the words were spoken in a foreign language, it must be 
averred, in the declaration, that the hearers understood such 
language**. 

Where the charge alleged against the plaintiff relates to his 
office, pmfession, or trade, there it ought to appear on the 
face of the declaration, that plaintiff was in office®, or exer- 
cising his profession or trade® at the time when the words 
were spoken, and that they were spoken in relation* to his 
office, profession, or trado^". 

In an action for words spoken of a person who was a can- 
didate to serve in parliament, it is not necessary to set forth 
the writ in the dec^iaration*'. It is sufficient for the plaintiff 
testate that lie was a candidate to serve in the (]iresent) par- 
liament, which cannot exist without a writ to call the pai^ 
liament together. 

In that part of the declaration which states the slander, 
the words ought to be explained in such manner as they 
may require. Whilst, the pleadings v/civ in Larin, this ex- 
planation w^as introduced by the word “ innuendo:” e, g, 
“ Thou (cundem quer’ art a thief;” wliicli in a 
modern declaration would stand tiius: “ Tliou, (mvixnbf^^ 
the said plaintiff) art a thief.” The term iauiicndo is atill 
retained, whenever this part of tlie declaration is mentioned. 
In the jbregoing instance, it may be obstaved, that the in- 
nuendo is the same in effect ;.s “ that is to say.” Its ofiice 
is merely to explain and designate, that Ithc person intended 
by the word “ thou” is the piainliir. But that the plaintiff 
wfts the person* intended, must apijoar from the manner in 
wdiicb the words were spoken, which must be staged in the 
declaration, namely, that they were spoken of the plaintilf, 
or to the plaintiff, or in a conversation w itli the plaintiff, 
and not from the hnmendo only® ; for if tlic person of whom 
the words were spoken be uncertain, an action will not lie; 
and a plaintiff cannot merely, by the force of an innuendo, 
apply the words to himself**. 

When the innuendo is annexed to the charge preferred 
against the plaintiff, thciv its office is to give to the words 
spoken their proper signification, but not to extend the sense 
of them beyond their natural import. Therefore, where a 
declaration stated that defendant said of the plaintiff*, ** he 
has forsworn himself, f meaning that the plaintiff had com- 

h Price v. Jenkings, Cro. Eliz. 86.». f Harwootl v. Sir J. Astlpy, i Bos. & 
c YeW. 158. Ptil. N. R. 47* on error, ia Exch. 

d Collisfv. Malm, Cro. Car. 982. Clir. 

e Todd V. Hastings, S Saund. 307* g 4 Rejp. I 7 b. 3 Bulstr. 397. 

vage ▼. Robery, Sulk. 694. b Johnsoo v. Aylmer, Cro, Jac*]26.' 
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Tiiitted wilful and corrupt perjury,)” it was holdon that the 
words not beins? actionable in themselves, because they did 
not necessarily imply that the plaintiff had forsworn himself, 
in a judicial proceedin^^ their meaning could not l)e extend- 
ed by the innuendo*. But if the defendant had spoken the 
^vonls concerning some judicial proceeding that had before 
taken place, in which the plaintifl* had given testimony, and 
these facts liad been averred in the- declaration, then such an 
innuendo would have been good ; because the words, coupled 
with the preceding facts, w’ould have shewn, that the de- 
fendant meant to charge the plaintiff with perjury punishable 
by law. 

So where the slander was, “ he has bprnt my barn,” the 
plaintiff cannot say*^, by. way of innuendo, “ my bain jail of 
corn because that is not an explanation of the words, but 
an addition to them. But if, in the introductory part of the 
declaration, it is averred, that the defendant had a barn full 
of corn^ and also, that in a discourse about that barn, the de- 
fendant liad spoken tlie words, an innuendo, that he meant 
by those words the barn full of corn, w^ould have been good, 
'riiis distinction was recognised in a very modern case* : it 
^vas stated in the declaration, that* the plaintiff hacl, indue 
nuiniicr, put in his answer upon oath to a bilkfi led against 
him in the Court of Exchequer by the de fendant (but it was 
not averred that the \vords were spoken in a discojirsc about 
that answer,) it was then alleged, that defendant said of the 
’plaintiff that lie had forsworn liimsolf f meaning that the 
plaintiff' had perjured himself in his aforesaid answer to the 
bill so filed against him it was holden, on motion in arrest 
of judgment after verdict, that the declaration was bad, for 
want of an averment of a colloquium respecting the answer in 
the exchequer, which was not supplied by the innuendo, and 
fartlier, that the defect was not cured by verdict. 

In all cases, therefore, where the words can be understood 
in an actionable sense only by relenaice to certain facts, 
such facts must be distinctly stated in the body of the de- 
claration : for the mere introduction of those facts, under an 
innuendo, w’ill nofbc deemed a sufficient averment of them*; 
that wdiich comes after the innuendo not being issuable " ; 
and farther, it must be averred, that the words were spokeu 
in a conversation about those facts. In sliort, the words 
must be sufficient to maintain the action without the innu- 

i Holt V. Scbolefieh}, 6T. R. 691. See I Hawkes v. Hawkey, 8 

alsoCorc v. IVIorloii, Yelv. S7. ml Rol. Abr. 83 . 1 . 1 .o. y, 

k Per de Grey, C. /. in Rr w, Horne, n Sloconib's case, Cru. Car. 44i« 

Cewp. G84. 
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endo*. And the meaning given bv the innuendo must be 
such^ae may fairly be collected, either from, the words alone, 
or from the words coupled with facts, which were the sub- 
ject of the conversation previously averred in the declara- 
tion. It is to be observed, however, that although new 
matter cannot be introduced by an innuendo, but must be 
brought upon the record in another way, yet where such 
new matter is not necessary to support the action, an in- 
nuendo, without any colloquium, may be rejected as sur- 
plusage K 

In a declaration for slander of plaintiff in bis trade, a count 
alleging that the defendant, in a certain discourse in the pre- 
sence and hearing of divers subjects, falsely and maliciously 
charged and asserted and accused plaintiff of being in insolvent 
circumstances, and stating special damage, but without set- 
ting out the words, is ill, and if it be joined with other counts, 
which set out the words, and a general verdict given, the court 
will arrest the judgment "i. 

It is the province of the jury to decide, whether the de- 
fendant’s meaning was such as is imputed to him by the 
innuendo 

In an, action for calling the plaintiff a thief, it was proved, 
that the defendant said of the plaintiff, “ why don’t you 
come out, you blackguard rascal, scoundrel, l^enfold, you 
arc a thief’ but the witness who proved the words was not 
asked, whether by the word “thief” he understood, that 
the defendant meant to charge the plaintiff with felony. 
Chambre, J., in his direction to the jury, said, that it lay on 
the defendant to shew, that ftdony’^ was not imputed by the 
word “ thief;” and a verdict was found for the plaintiff. On 
a motion to set aside the verdict, on the ground, that it ap- 
peared from the expressions which accompanied the word 
“ thief,” that the defendant did not intend to impute felony, 
but merely used that word, together with the others, in tlie 
heat of passion ; that no evidence was given to shew that the 
word “ thief” was understood by ‘those who heard it, to 
charge the plaintiff with any crime, the^court refused the 
application Sir J. Mansfield, C. J. observing, that the jury 
ought not to have found a verdict for the plaintiff, unless 
they understood the defendant to impute theft to ^be plain- 
tiff The manner in which the words were pronounced, 

o Lovet ▼. Hawthorn, Cro. Eliz. 834. C, J. in Roberts ▼. Camden, B. R. 

p Rdb^ts V. Camden, 9 Eost, gs. S3, 1807 . 

«1 CoalijV. Cox, 0 M. deS, IIO. s Penfold v. Westcqte, 2 Boi^. Pul. 

r Per Ooold and Blackstone, is. 2 Bl. N.R. 331. “ ^ 

R. 90' 1, 2. riud byLd. Ellenborougb, 
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and various other circumstances, might explain the mean- 
ing of the word ; and if the jury had thought, that the word < 
wa6 only used by the defendant aa a word of general abuse, 
thqr ought to have found a verdict for the defendant. 
Supposing that the general words which accompany the 
woM ** thief*' might have warranted the jury in finding 
for the defendant, yet, as they have not done so, the 
court cannot say, that the word did not impute theft to 
the plaintiff. 


W. Of the Pleadings — Evidence — Costs. 

Of the Pleadings. > 

Tme general issue in this action is, not guilty. , 

On the general issue, the defendant will not be allowed 
to give the truth of the fact imputed to the plaintiff in evi- 
dence in mitigation of damages; and this rule holds in all 
cases, whether the words do or do not import a charge of fe- 
lony or whether a charge of felony be particular*, or generals 
If, however, the charge be true, the defendant mtiy plead it 
in justification. 

The defendant may either plead or (what is more usually 
done under the general issue*) give in evidence the manner 
and occasion of speaking the words, to shew that they were 
not spoken maliciously*. 

As if the words were spoken by the defendant as counsel, 
and were pertinent to the matter in question^ 

Or in confidence ; as when a master, upon being applied to 
for the character of a servant, honestly and fairly gives the 
true character of such servant*^ (11). In these, and similar 

u l^nderwoo4 v. Paikes, Str. 1200 . a Brook v. Montague, Cro, Jac. 91 . 

X Smith V. RichardeoD, Willes,S4. Per b S. C. 

S iudees. c Edinouson v. Steplieiiaon & anuthfir, 

y Per U judges, S. C. Bull, N. P. 8 . VVcalher»lon v. 

X Admitted in Smith v. Ri|:bardson, Hawkins,! T. K llo. 

- VVilles, 24. 


( 1 1) “ I take the law to be well settled, that where a ujjster is 
applied to for the character of a servant, the former is jiiotecalled 
upon in an action to prove the truth of any aspersion# thrown out 
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cases^ an action will not lie, because malice (one of the essen- 
tial grounds in actions for slander) is wanting*. 

m 

Evidence, 

If the nature of tlie case requires one or more introductory' 
averments in the declai*ation, such averments must of course 
be proved’*. 

So if the colloquium alleged be necessary to maintain the 
action, it must be proved, as where words are laid to be spoken 
of a person with respect to his office or trade. 

The words must be proved as laid in the 4eclaration®-, that 
is, such of them as will support the action ; for it is not ne- 
cessary for the plaintiff to prove all the words stated in the 
declaration. 

Formerly, indeq^^ holden, that tlie plaintiff must 

prove the words precisely as laid but now it is sufficient 
to prove the substance of them. However, if the words be 
laid in the third person, r. g. he is a thief, proof of words 
spoken in the second person, e* g. you are a thief, will not 
support tlu^ declaration ; for there is a great difierence be- 
tween'* words spoken in a passion to a man’s face, and words 
spokbn deliberately be, hind his back*. In like manner a 
count for slanderous words spok(ni affirmatively cannot be 
supported by proof that they were spoken by way of in- 
terrogatory ; as where the declaration staled** that the de- 
fendant spoke these words, “ he, tlie plaintiff, cannot pay his 

217., whe-ro tli^ same doctrine was 
applied, and I>uilel*, J., Bsiid, lie fmd 
kuowii a vai'k'ty of nonsuits on the 
same ohjeetiun ; altlioiig^ there was 
arssr in Straui^e e contra and also 
a dirlurn of Lord Hardwicke, C J., 
in Nelson v, Dixie, Ca. Temp. H. 
30 ’ 6 . 

li Barnes v. Holloway, 8 T. R. 1 50 . 


d Bull. N.p. 5. cites Savage v.Robcry, 
Salk. 694. 

c Barnes v. Holloway, B T. R. jr>o. 
RerLawrenre, J. in Maitland v.Guld> 
uey, 2 Bast, 458 . 

f Bull. N. P. eites 2 Rot Abr. 71S. 
g Avat'illo V. Rogers, JAindon Sittings, 
Trio. 1770. B. R. Ld. AIansfield,C. J. 
cited by BuUcr in R. v. Berry, 4 T. U. 


by him against the latter, but that it lies upon the servavst to prove 
the falseliqod of such aspersions. In such case the master is justi- 
fied, unless the servant prove express malice.” Per Cliumhre, J., 
in llogeifs v. Clifton, M- 44 Geo. 3. C. B. 3 Bos. & Pul. 594. 
The case itself #s well wortliy of attention on this subject, but the 
circumslanres of it are too special for insertion in this work.— JN". 
A servant cannot bring an action against his master for not giving 
him character. 'Per Ken 3 'on, C. J., ia Carrol t. Bird, 3 
N. P. C. 201. 
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labourers,*’ and the evidence was, that the defendant had 
asked 'd witness he had heard that plaintiff could not pay 
his labourers.” 

In an action for words of perjury, the plaintiff offered in 
evidence a bill of indictment, which had been preferred 
against him by the defendant, and whicli ihe grand jury rt - 
turned ignoramus. This was holden to be admissible evi- 
dence, to shew the malicious intent with which the words 
were spoken 

If the declaration contain several ^actionable words, it is 
sufficient for plaintiff’ to prove some of tliem*^. 

Express malice need not be proved ; if the charge be false, 
malice will be implied. 

In an action for slander of title,' it must appear that the 
words were spoken jnaliciously. It is not necessary for the 
defendant to plead specially; but the plaintiff must prove 
malice, which is the gist of the action*. 

Action for Avortls imputing a crime ; an agreement on the 
part of the plaintiff', to waive his a<’tion for words spoken, in 
consideration that the defendant will destroy certain docu- 
ments in his possession, or which might jrfterwards come into 
his possession, imputing the same crime to the plaintiff’, is 
{when executed by the burning of the papers in his posses- 
sion^) a bar to the action, and may be given in evidence under 
the general issue™. 


Costs. 

By stat. 21 Jac, 1. c. Iff. s. G. ‘‘ If the jury upon th'c trial 
of the issue; or the jury that shall intfuire of the damages^ 
assess the damages und^ shillings, then the plaintiff 

shall recfover only so much costs as the damages so assessed 
amount unto.” 

It is to be observed, that this statute does not extend' to 
actions founded on special damage only, beqiuse,' properly 
speaking, they are not actions for icotds, but for the special 
damage”. But where words are actionable in themselves®, 
and special damage is laid in the declaration only by way of 

’I? ‘ 

i Tate F. Humphrey, B. R. E. 48 Geo. m Lane t. Applegate, i Stark. N. P. C. 
3 , 3 Camp. N. P. C. 73. n. See 97. ^ ' 

also RtfaUll v, M*Quisier, ante, p, 11 Lowe v. Hafewood, Sir Wm. Jouea, 
938 . n. ^ 196. 

k Compagnon and Wife v. Martin,^ B!. o Lord Raym. ] ^> 83 . Buiry v. Perry, 
R. 790. a Str. y.jti. S..C. Turutr v.T|[orton, 

i Smith t, Spooner, 3 Tannt. 346. ' ■ WdleV, 499, S. P, 
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^ipvsation, altl^i^h th^' s^e^l (damage be proved, yet if 
t^e'^nagea’ recbvere^^at&un^er 40i. there shall be ntf more 
cbsfe than d|mage& 80 ii|e of the 0unts in the declara- 
tion be Ib/^brds iKat aro.iotion^ble^, and others for words 
not aiqtiotiable, and special damagb be laid referring to all 
the cpiintsT, and the^ to a general verdict for plaintiff, he is 
entilihd^J^fuilj, 90 Sts, though he recov^Vlfiss than 40j. da- . 
mageii' '? .j 

Ih a case where the d^laratiop,, embraced two distinct 
objects’, viz. a. charge for speaking words actionable m them- 
sely^ and a charge that defendant procured plafunfF to be 
m^tro, without pupbable cause, for ' felopy ; it was holdeii^ 
that 'sttch.-aii actipi^' not being merely att action for word^j*. 
but also an action oh the^ case <feir a malidous proaiciition, 
was not withiB'?l^e and, therefore, although plaintiff 

recoveted dapiages uhder'^Os. yet lie should entitled to full 

C06t8< 'f.'V '' 

In cases, within the statute, if damages are under 
plaintiff hah^ot have piore bo8tS> taxed than, the daj^ges, 
nofy>itttitaitiing defendartt harjust^ed’. . 

p Savil^v. ierdine, 3 H.BI. S 31 > Baid,pcrCliTe, J., in Bartlet r, Rob. 

q T«flwl «. Edwards, Cro. Car. 163. ’ bins, (a^hare been determined in 
Blikwd T. Barnes, Cro. Car. 307. ' the dobtt of B. R. S Wilt. sss. E. 
8 . P- SO.S. . 

T tfdfor^V. Smitl|^4 East, sS/.- B. P. 
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STOPPAGE IN TRANSITU, 

Nature o/* this Right — Who shall be considered as ea^ 
pable of exercising it — Where the TrahsitUs fkajf be 
said to be continuing^fVhere determined — Hqw faf 
the Negociatitm if the Rill of leading mai/ tend te 
defeat the Right 

IV ATp RE of the Risht of Stopping in TransitH.-^Wherx 
goods are consigned upon cr^it by one merctuint to an- 
other, it frequently happens tliat the consignee becomes 
bankrupt or insolvent, before the goods are delivered. la 
such case the law, deeping it' unreasonable that the |^ods 
of one person should • be applied to the payment of the 
debts of another, permits the consignor to resume the pos- 
session of his goods. This right, which the tonstgnor has 
of resuming tlie possession of his goods, if the full price 
has not been paid, in the event of the insolvency of the 
consignee, isr technically termed the right of stopping in 
transitu. T he doctrine of stopping in transitu owes its 
origin to courts of equity, but it has -since been adopted 
and established by a variety of decisions, in courts of law, 
and is now regarded with favour as a right which those 
courts are^always disposed to assist. 1'he following cases 
will illustrate the nature of this right. B, at London, gave 
an order to A . at Liverpool, to send him^ a quantity of gOMs\ 
A. accordingly shipped the gpods on board a ship tliere, 
whereof the defendant was ' master, who signed a. bill of 
lading to deliver them in .good condiffen, tp^ B. in London. 
The ship anived in the TliamiSs, but B. . having bedome a 
bankrupt, the defendant was ordered, on belialf.ofA^, not to 
deliver the goods, \find accordingly refused, tljongh the 
freight was tendered'. It appeared, by .Jhe j^ainiWfe* wit- 
ness, that no particular ^hip was mentroned, whereby the 

A Anlgufes of Biirgrhall, bankrupt, v. L^n^Dfi'SIftingf iftcrjjlU. T, 

G. 2. corani Lord Maii«aetdi%. j., 1 u. 

YOL. II. 
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goctds should be sent, in. ^yhich case the shipper is to be at 
the, risk of the perils of the seas. action on the case 
upon the eustom of the, realm having? been brought against 
the, defendant as a carrier. Lord iVIapslield was of opiniou 
that the plaintiffs^were not entitled to recover, and said, he 
ha4 known it several times ruled in Chancery, tliat where 
the consignee becopics ii bankrupt, and no pari of the price 
has been paid, that it was Jawful for the consignor to seize the 
goods before they coinc to the hands of the consignee or his 
assignees; and tfiat this was ruled, not upon prjucipics of 
equity only, but the laws of propeifty. The plaintiffs ^i^vere 
nahsuited. 

The right of stopping in transitu does not proceed on the 

f rounil; of rescinding tne contract, ^but^ in the language of 
.oud Kenyon, it.fe'an ckjuitablei'ien adopted by the law, for 
the purposes of substantial justice. Hen^ the eircamstance 
of the vendee having paid in part for "the goods'* will notde- 
feat the vendor’s right of stopping them in transitu ; the vendor ' 
has g'ljightto retake them, unless the full price of the gooda 
has been paid; and the only operation of a partial payment is 
to diminish the lienypro taiito. 

The cases which have betin decided on this subject may 
besfiffanged under the following divisions: 1st, who shall be 
considered as capable of exercising tlie right, of stopping in. 
transitu ; Sdly, under what circumstances the transittls shall 
be conWilerea as continuing; atdly,Vhen the transitus^ shall 
be coiisidered as determined; add lastlyiTWheteythc right of 
the vendor has been defeated by the iicgociatioin bf the bill of 
lading# ‘ i ' 

T. lV\o shall he comidepeji ^s capable e^erdsing the 
rif;ht of stepping in transitu , — As to the first division, I atn 
of ^wo caste only, in which the €jul)jec|f has befen brought 
uttafertUe consideration of the couit; Viz. Felse'^v. Wray, 3 
Etet, .Q3., ,and Siirken v. Wray,‘b liast, 371. From these 
cases, it be, cpUccted, that if the party exercising the 

S ’8tdri(|,% the^flatioii of vendor,, quoad the bai]krupt or 
^ent,Ht is sujijBcicnt; but that a mere surety, for the,^ 
Jbf the goodSy re nht entiled to stop them in transitu./ 
Tft*e'i^tee.,of T^^fse v. Wray waSshortly this: B., a traxler in 
Ehglanq, gaVe an order to C.^ his correspondent abroad, to 
pQrctoe a quantity goods for him*‘C'^* bought the goods .. 
accorarngly ©f S^j^ther merchant (who w as a strangfer to B. 
and had ;nd( ' any account or cc^i^pouderice with him^tiaud 

k 446 !j^ c Fei!i« Y. Wily, 3 fiast, 93-, 

Qiald ill Fciw s 
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«^nppe<l fliem on board a genoral sliip, on the account and 
risk of B.; the bill of lading filted up to the ortler of B. 
C. drew bilte of exchang*e on B. for the price of tlie goods, 
inchidirtg filso a clntrge for comm iss ion. 'J'hese bills wore 
awrepted, but not paid; for, before tbe goods arrived, 13. 
tjocnme a bankrupt;, wlicreupoh C. authorized his agent in 
England to obtain possession of the goods on their arrival, 
which he did accordingly. An action of trover having been 
brought by the assignees of B., against the agent ofC., to 
recover the value of the goods, it was conteiuhvJ, on the 
part of the plaintiffs, that the right of stopping in transitu did 
liot attach between B. aiul C. ; that B. must be considered 
as the. principal for wlioin the' goods were originally pur- 
chased, and tliat C. was only his factor' or agenti purchasing 
them on his account, ahdiliat the right of stoppinsf in tran- 
situ did dll paint otMaw apply solely to the case ?ifiWvendor 
nnd vendee ; but per Lawrence, J., “ if that were so, it would 
nearly put an end to the application of that law in this coim^ 
Iry; for I , believe it happens, for the most part, that orders 
cM>me to the merchants here, their correspondents 

abroad, to purchase and ship certain merchandise to them ; 
the merchants here, upon the autliority of those orders, ob* 
lain the goods from thosic whom tliey denl with ; and they 
charge a commission to jthoir correspondents abroad, upon 
the pricb of the cjoiamodity thus obtained* It never was 
doubted but that Uie merchant here, if he lurard of the 
failure of his .(correspondent abroad, might stop the goods f 
in transitu* B.Ut, at any rate, this is a case between vendor 
cLnd vendee : for there was no . privitjf between the original 
owner of the goods and the ban/cnipt ; but the property may 
be considered a| having been ’first purchased by and 
again sold "to at the first price, with the addition^ of Ijhi 

commission i^bn it. He then became the vendor as to B., 
and consequently had a right to" stop the goods in transitu,, 
unless he.Js estopped by the Circumstance of ij. jiaving ac- 
cepted bills for the amount, which bills, “'it is 'contended, 

' may be proved under B*’s commission, and are equivalent 
at least to part payment of the gcK>ds; bdt it was decided, J 
in Hodgson v. Loy, 7 T. R. 440. that part payment for the 
gOQds docs' i)ot conclude the* right tp stop in tranAitli ; it 
only diiniiiishes the vendor s tien, pro tanto, on tlic goods 
detained. ; Then, having lawfully possessed himself of tlieiii, 
lie has if Ij'en bn them till tjie whole prid^b be piud, wdiicbt * 
cannot 'thel-efore be satisfied by sheWmg a part payment' 
only. It is posable that Dart iiiay l^,.qbta;ue4 

proving the bills under B,"s commission v bnt if tlie loss 
must fall on one side or tlie other, the maxim applies^ ” («J« 

L t 2 
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3 jprior est tempore, potior est jure.’* The court were of opinion, 

" that the assignees , were not entitled , to recover. 

The facts of the case in Siffkeii v. Wray, were as follow : 
B., a trader hi London, ordered goods to be shipped to him 
. by his correspondent at Daiitzic, with directions to 
to draw for the amount on D. at Hamburgh, (who had 
- agieed to accept , the bills, upon receiving a commission on 
the auiuiinO, ajid to transmit the bills of lading and invoices 
;.‘to IJi, who was lo forward them to B. in London. The 
‘^^.gooils were shipped, D. accepted the bills, and on the receipt 
» the bills of lading, transmitted the same (which were 
..made out to the orders of the sliippers and not indorsed) to 
Bj in .London, who received them, together with the in- 
voices an(k. letter, of .advice, five days after he had committed 
an' bankruptcy. D.’s acceptances were afterwards 

dishontuted, whereby C. was obliged to take up the bills' of 
exchange. J* S , the agent of D. in i'inaland, procured from 
B. the bills of lading, upon an undertuking that he would 
depose of the goods, on their arrival, to the best advantage, 
and. apply the proceeds to the discharge of the bills drawn 
i^ainst them. J. S. having obtained possession of the goods, 
sold them, an<l pai<l the proceeds into the Court of Chancery, 
to abide the verdict in an action directed by that court to be 
brought by the assignees of B. against J. S. C., having been 
apprised of what had been done byJ. S., wrote a letter. 
Signifying his approbation of J, S.’s s conduct, and; therein 
V claimed tbe proceeds, I'he action directed by th.e Court 
of Chancery having been brought, the court lof R K. were of 
opinion, that the assignees of B. were entitled to Uie pio- 
^ i^jeods : for 1 st, L). did not stand in the relation of vendor of 
" tfiese goods quoad the bankrupt, but was a mere surety for 
;r.tbe price of the goods, and conse^juently he was not entitled 
.^.toistop them in tmnsitu; ,^dly, although C. was the vendor 
niof the g<4Dds, yet J. S. could not be considered as his ag^nt in 
; this trapfiftction, not having received any authority from C. 

bad obtained possession of the goocU; but, sup- ^ 
jfppsing to have been the agent csf C. before, yet there waa * 
^^lipt.9iiy adverse taking possession of the goods, inasmuf:^ as 
^'tbely bad been taken undpr au amicable agreement with B. 
after his bankruptcy. „ 

. , » Kadcr, Clromisfanccs the.j^Trgnsiiujt shall] he. ro«- 

'\.si(le 7 %d to the second divisiofu,. finder 

what glr^pmstances the transiUis sb^l be conside^d VPn* 
tinuiug, the^egse^ ^ .more numerous^than ioi the division, 
as they depend- in* great. .measure gaV-Uieir 

d A‘dd‘ttuQftii:r,agsr^eii‘o^|)froW, HU 
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cml circumstances, it will be necessary to slate them \t 
some length. I'he first in order of time is Stokes v. La 
Riviere, London sittings after Mich. 1784, cited in 3 T. R. 
and tnore correctly by Lawrencpf^J., in Bothlingk v. 
» Inglis, 3 East, 397. Messrs. ])iihem,W*^i|||^le, who had just 
arrived in London, applied to the plaiiitifr (a ribbon-weaver) 
for a quantity of ribbon. The plaintiff having received a fa- 
vourable account by the defendants, of Duhems* circum- 
stances, packed up goods to a large amount, and delivered 
them to the defendants to be forwarded to Lisle. 'Jliese 
goods, with others purchased in like manner of aifiother 
tradesman of the name of'J wigge, were forwarded, on or 
about the 12th of May, to the defendants’ correspondents' at 
Ostend, with directions to send them to the order of Messrs. 
Duheni. On the receipt of the gocnls, viz. on the 29th of 
May, tb^ defendants* correspondents at ( )stend wrote to the 
Duhems an acknowledgment, and that they waited their di- 
rectional. On the 12th June the Duhems stopped p«ayment ; 
and, by an instrument signed the 13th August, consented to 
’ Twigge’s taking back his goods. But Messrs. Duhem not 
having fulfilled some engagement with the defendants, and 
being considerably indebted to them, the detendants eoim- 
termaiided the orders they had given to their correspondents 
nt Osterid, as to the delivery or the goods, by letter of the 
3 1 St May, and directed them to alter the marks and to deli- 
ver them to their order, which was accordingly done; ainl 
they were afterwards disposed of in satisfaction of the de* 
fendants’ <lemand upon Messrs. Duhem ; they contending, 
that immediately upon the delivery of the goods, 1^ the 
plaintiff to them, the property vested in Messrs. Duliem,, 
mid that they, the defendants, had a right to detain them. 
Lord Mansfield said, “ No point is more clear tlian that ^ if 
good^ are sold, and the price not paid, the seller may stop 
thena in transitu; I mean in eeery sort' of pass^gs to the 
hands of the buyers. 'Phere have been a hunctred crises of 
this i^ort; ships in harbour, carriers, bills, have beeti'&topped. 

' In short, where the goods are in transitu, the dettei« has that 
pfottrietdly lien. , The goods are in the^ hands of thd de- 
fcnaa'tits^ia he conveyed; the owner may get them bitek 
again.” 

" In ilutiter and another, assignees of Blanchard and Lewis^ 
V. Beal; London^ sittings after Trin. 17S5, cited 3 T. R, 4(J()\ 
an action bf firover was bmugbtfor a bale of cloth, which 
■^as sent by Messrs* Steers and Co. of Wakefield, to the de- 
whb'was an inti-keeper^ directed fbr the bankrifpts^ 
tlje.ydefeiidapt’s,, bc^k-keeper gave notice thgt a 
bale was arrived' for them ; and Steers and Co, at the same 
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-time sent a Wll of parcels by the post, the receipt of 
which they acknowledged and wrote word that they had 
placed the amount to the credit of Steers and Co. The bank- 
rupts gave orders to the defendant's book-keeper to send th^ 
bale down to thc,jjjblley Quay, in order to. ship it on board 
the Union, to be Srried to Boston. The defendant accord- 
ingly sent the bale to the quay; but, arriving too late to be 
shipped, it was sent back to him. Within ten days after- 
ierwards, a clerk of the bankrupts went to the defendant's 
w'arehouse, when the defendant asked him what was to be 
done with the bale in question, and was ordered to keep it in 
his enstody till another ship sailed, which w^onld happen in a 
few days. 'I’he bankruptcy happened soon afterw^ards; and 
Messrl Steers and Co. seat word to the defendant not to let 
the bale out of his hands: accordingly, when the bankrupts 
applied for it, be refused to deliver it up. Lord Mansfield 
was clearly of opinion, that though the goods might be legally- 
delivered to the vendees for in^ny purposes, yet as for thia 
purpose there must he an absolute and actual possession by 
the bankrupts; or (as his lordship expressed it) they must 
have come to the corporal touch of the vendees; otherwise 
they rimy be stopped in transitu; a delivery to a third ))er- 
son, to convey to them, is not sufilcient. The preceding case 
of Ilunter v. Beal wms much commented upon by Ld. El- 
lenborougli, in Ui.^n v. Baldweu, 5 East, 184 . The im- 
pression on his lordship’s mind appears to have been against 
the determination, llis words are these: As to Hunter v. 
Beal, in which it is said, that the goods must come to the 
corpored touch of the vetuJees^ in order to oust the right of 
stopping in transitu, it is a figurathc expression, rarely, if 
ever, strictly true. If it be predicated of the vendee’s own 
aiitu^t touchy or of the touch of any other person, it comes in 
instance to a question, whether the party to whose toucli 
it actually comes, be an agent so far representing the princi- 
pal, as to the delivery to him a full, eftfcctual, and linal 
delivery 'lcy ttife principal, as contradistinguished from a deli- 
very per^ virtually acting as a carrier, or mean of con- 
veyance td Or on the account of the principal, in a mere course 
of tlahsit: towards him. I cannot but consider the transit as 
having been once comp^etcly at an end in the direct course 
of the goods to the vendee; i. e. when they had arrived at 
tlie'iiinkeepers,and were afterwards, under the immediate or- 
<lers of the vendee, thence actually launched again in a course of 
cbnvcyabce from him, in their way to Boston ; being in a new 
direction prescribed and communicated by himself. And if 
the transit be once at an end, ihc.delivejy is complete, and the 
Uaiisitus for this purpose cannot commence mvOg merely 
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because the goods are again sent upon their travels towards a 
new and ulterior destination.” 

Xn Hunt and others^ assignees of Bennet and Heaven v. 
WArd, cited in 3 T. R. 467^ where goods liad been sent by or- 
ders from the vendee to a packer; the packer was considered 
as a middle man between the vendor and vendee: and, there- 
fore, the court held they might be stopj)ed in transitu, on tlie 
bankruptcy of the vendee. 

So where A. sold goods to B., and, according to B.'s diiw- 
tions, sent them to C. a wdiarlinger®, to be by fiim forwarded 
to B.; it w’as holden, that while they were in C.’a liands, they 
might be stopped by A., because they were merely at a stage 
upon their transit, and could not be c^oiisiderod as having ar- 
rived at . their final destination. ^ 

The plaintiff, living at Leghorn, consigned goods to B. at 
Liverpool, by a ship chartered on account of 1)/ 'J'he captain 
signed three bills of lading, as usual, one of which was sent to 
B. Before the ship arrived at L., B. became a bankrupt. On 
the ship’s arrival at L. she was ordered to perforhr quarantine. 
Pending the quarantine, one of the assignees .of B. \vent on 
board the vessel, claimed the cargo as belonging tOxthe bank- 
rupt, and put two persons on board vvitli a view of keeping pos- 
session. A few days after, but before the expiration of thu 
<|uarantine, the plaintiff’s agent serve<l a notice of the bank- 
ruptcy on the captain of the vessel, and claimed the goods on 
behalf of the plaintifl'; a similar notice was served on the asr 
signees, the defendants. It was contended, that the princi- 
pal’s right to stop in transitu wvls completely at an end when 
the consignee had got possession, by any means, of the goods 
consigned; that the Consignee might have met the vessel at 
sea on her voyage, and have taken possession by virtue of the 
first bill of lading, which possession, they contended, would, be 
complete to divest any right the consignor might have to stop 
thegooils in transitu; but Lord Kenyon was of opinion, that 
this was a stopping in transitu sufficient tQ maintain the ac^ 
tion; his lordship said, that in order to give ^^ignee a 
right to claim by virtue of possession, it should be a posses- 
sion obtained by the consignee, on the completion of the voy- 
age; that the case put, that the consignee had a right to go 
out to sea to meet tlie ship, could not be supported, as it 
might go the length of saying, that the consignee might meet 
the vessel coming out of the port» from whence she had been 
consigned, and that that should divest the property out of the 

a SmiUi aiul another r: Goi^j 1 Camp, f Holst v. Povrual and another, i ^»p. 

M . P. C. 382. ' N. F. C. 340. 
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^Qsigj^or, ^ajadye^t itin. bin^s^lf, which w^s a ppsition^to 
,TO iup'pOrUraf,, as tl^ye wula. be then no possibility of any 
^ B^^page,,!^' tfacfsiitt.at.aU. That Jn the present case the 
Voyag^^ wto hot cotpplet^^ till she had performed quarantine, 
till, which! tlmp' she was in, transitu; and -as the plaintiirs 

■ hj^hht . ha^ given notice, and claimed thh cargo before the com- 
.jfnetidh.’ofthe voyage* heyVas of Opinion*, that the plaintiff had 
^‘.^Pped the, gitods tinie enough to prevent the property from 

. yhahng in the assignees. The Court .of B. K. on a motion, for 
/a new trial j copfinued the opinion given by Ld. Kenyom The 
' like judgment was given in the case of INorthey and another, 
assignees pf jheyland and another, v. Field, 2 Esp. N.P. C* 
013. There a quantity of wine was consigned to B* After 
'the arrival ot the vessel, aboard which the wine in question 
h'ad'bceu shipped, but pending the twenty days aiiovyed. for 
payment of .the duty, B. became a bankrupt. After,, the ex- 
' uiratipn pf the twenty days the wine was removed intolhe 
king’s where by the. excise law it is allowed to remain 
'ihree' hionths: during which time the owner inayhave the 
. 'vyiric ohjpjiykig the duty, .warehouse-room, bofif .not 

‘ p«|id^ .it the, end of the! three mouths, the wiup. is sold. 'Phe 
’ da^ before the expiration of . the thrceinonths, tboageptSiOf 
' the Consignors applied for, and endeavoured to obtain, pos- 
.si^ihh^dC the wine, but in vaiq. 'I'lie wine lyas sold, andthe 
' Btodiice jpaid into the bunds df a broker. Amaction having 
beeH'jhyb'ifght by the assignees of the, bankrupt, who claimed 
Thd'p^uce, Lord Keuyou was of ppinion, that. they were not 
■' tntitle^rio recover, obsevying that the courts of late years had 
.inclined dmch in favour of the power of the consignor to stop 
'• hls.gOpdsm .frmwitf, it .was a leaning to the furtherance of 
" jr^ide. LpraTjthrd.wicke had been of opinion, that in order 
^ 'to 6tpji> goods in transitu, there must be au actual, possession 
'•‘ijif weiri obtained by thp conifignor,, before they come to the 
’“fi|u{asV»f thCjCOiSsigneei but .that rule had since been relaxed; 

' ’^d ,it lyas lip^ h'cTd, that aii actual possesiipn was notneces- 
?''s'aty»‘thn!E^,f^|P,jyas sufficient, and to that rulp he subscribed. 
'' ik tne^^fhsent cate, the bankrupt had no title to the actual pos- 
session, until the duties were paid— ^untii<thcn they were quasi 
in cuitodid tegis ; before the sale, the agent for the consignors 
claimedrand endeavuure<l to get possession ; that, was a "suffi- 
cieiit stopping in transitu, in his opinion, to secure the rights 

■ tifftheWnili^bi'.- •' ' ’ , 

' y . ri^^t in Cnpiberland, purchased a quantity pf.butter. 
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frdffl A.\ wltb agreed to deliver' it to D. a carrier. B. dfslwd 
that it iteight be marked with the initials of C. his brother’s 
hame, to whom he usually sent his butler consigned ‘for sjjle 
on histtw'n accouitt:,and which 'initials B. had constautty u^(l 
for iwrtne years upoh such consigumfents. The butter wa^de- 
livetud by the vendors to D.,*the carrier agreed on, who t^as 
d^ired by B. to forw'ard it as usual to a. wjiartjtiger usuidiy 
employed by B. at Stockton, to be liy him shipp^ for, Lon- 
doii. It was stated in the case, that D. entered tiie butter in 
liis way-bill in the name of B.;and carried it bn hin account, 
the vendor telling hrim that B. was to pay the ccirriagb. He, car- 
ried the firkins as nir as Bowes, where he deliver^ them to 
E., another carrier, who received no other instructions but 
from’ the way-bill; h'. proCeetied with tliem to Stockton, 
there delivered them to the wharfinger, who had geneiitl di- 
rections from B. to send to C. his broilicr in London, nie 
wharfinger immediately wrote to B. acknowledging the re- 
ceipt of the butter, and also to C., and acipiaiuted the i,at^r 
with the name of the sliip by wdiich the butter w'as io be for- 
warded to London. Before the butter reached London, B. 
and C. became bankrupts, and the defendant, as agent of the 
seller, got possession of tlie butter on its arrival in th^ river. 
In an action brought by the assignees of B., oiie qf the ques- 
tions was, whether there was any such delivery fU t'liQ bank- 
rupt as was suflicient to divest theveudor's right to stop 
in tramUit. It waS contended, on the part of the defeuilWut, 
that there Was not; that lire delivery to IL, iii thc.fij-st 
instance, and afterwards tluit by him to I*'., and l)y H. to .^le 
wharfinger, were all deliveries made to tlicm iii the capacity 
of common carriers, and not as private agents of the bank- 
rupt. The circumstance of the bankrupt desiring D»,to 
cariy the goods to the wharfinger as usual. Could nqt vary, 
the nature of the agency. But supposing it did, and,.fbat 
it amounted to the appointment of the wha,rfinger as a Spe- 
cial carrier named by the vendee, that wodljl not alWr flie 
vendor’s right to stop In transitu {!), tli^'^B'uilec, J. had 

b Hodgion V. Loy,7 T. R.iiOl '*’ ' 


(1) It seems, however, that if a person be iii the habit ofufung 
the warehouse of a wharfinger as hU own, and make that Uie re- 
pository' of his goods; and diifpose t>f them there, that the jotimey 
would b^considered as at an end when the goods arrived at such 
wareliou ^.4 Chambre, J.^ Kichanlsoii r. Uoss, 3 Bos. & Pul. 

127. 
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expressly said, in Ellis v. Hunt, 3 T. R. 469. that that would 
make no difference, and that the case of Stokes v. La Riviere, 
where the right was allowed, was a case of delivery to a par- 
ticular carrier ; and as to the mark on the goods, that was 
not for the purpose of taking possession of them, as in Ellis v. 
Hunt, but merely as a direction to whom they were to be 
sefnt. The court were of opinion, that the defendant was 
entitled to stop the goods in transitu. Lord Ellenborough, 
adverting to the preceding case, in Dixon v. Baldwen, 5 East, 
185. observed, “that it was a clear case of transit uncom- 
pleted ; for the butter purchased in Cumbi^and was proceed- 
ing through different stages of county conveyance to the pur- 
chaser in London, but before it reached the place of its des-- 
tination, it was stopped.*' 

B., being, a trader at North Tawton in Devonshire, gave 
orders to the plaintiffs to send the goods in question to him 
from London, but did not direct that they should be sent by 
any particular ship*, his orders were, tliat they should be sent 
to him at Exeter to be forwarded to N. T. Ihcy were ac- 
cordingly shipped, arrived at Exeter, and were put into the 
hands oF a wharfinger, to be forwarded to their journey’s 
end. In the books of the wharfinger they were put to the 
account of B. as the person to whom they were directed, and 
he was considered as the wharfinger's pay-master. In this 
state of things a letter was received by "the plaintiffs, in 
which the vendee said, that his situation was such that he 
should not receive the goods, ami that they might take them 
back again, if they thought proper. The plaintiffs, imme- 
<liately on the receipt of this letter, sent to the wharfinger, 
and forbade him to deliver them according to the direction. 
'I'he wharfinger promised not to deliver them until lie could 
do so with safety, notwithstanding which he afterwards de- 
livered them to the assignees of B. The question was, 
whether the gpQd8,.dn the hands of the wharfinger, were in 
such a situatiOir that the vendors could stop them. The 
court were of opinion that they were, and that in point of 
fact, the goods had been stopped in transitu; for, although 
there had not been any corporal touch, yet that took place 
which was equivalent to it The plaintiffs gave notice tp the 
wharfinger, and demanded the goods as their property; mid 
the wharfinger undertook not to deliver them until he was 
certain of a safe delivery. Chambre, J. added, that there was 
another point, however, upon which he had enterfaiifcd some 
doubt The veaidor did not get possession, of t>y 
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his own diligence and care, or in consequence of casual in- 
formation, but through the intervention of the bankrupt him- 
self, eight days after tlie act of bankruptcy coinmittctl. 
Tliat circumstance raised some doul)t in his mind ; since it 
appeared that the bankrupt had thereby given a preference to 
the plaintiffs over the rest of his creditors. But still, upon 
the whole, he was inclined to agree with the rest of the 
court; that he was not fond of multiplying small distinctions; 
and thoiiglit tliat too many had been already taken, and the 
general inconvenience would not be very great, since many 
cases of this kiml were not likely to arisen It seemed indeed 
that there would be a certain degree of discretion vested in 
the bankrupt, since he would be empowered to accept goods 
which were coming to him from one consignor, and to give 
notice to another consignor to stop them in transitu. But, as 
no fraud appeared to liave been committed on the part of tlic 
plaintiffs in this case, he was inclined, on this point, as well 
as the others, though not without some doubt, to concur with 
the rest of the court. It only remains to observe, that where 
the right of stopping in transitu vests in tlie consignor, it 
cannot be divested by any claim made upon the goods in tlicir 
transit by a creditor of the consignee, as, e. g. by process of 
foreign attachment at the suit of such creciitor*^; or by a 
common carrier, claiming to retain the goods as a lien for liis 
general balance due from the consignee* ; for the vendor’s 
right of stopping in transitu, is the elder and preferable licii^ 

Although goods have been delivered at the packens of the 
])urchaser, he having no warehouse of his own, if they were 
to be paid for in ready money, and this was intimaiod to the 
packer when he received them, they may still be stopped in 
transitn^. 

3 . When the Transitus may be considered as determined . — 
We now proceed to tlie third division, under W'hidi it is pro- 
poscil to arrange those cases in which it has been decidetl, that 
the transitus waS complete, and the delivery of such a nature 
as to divest’the vendor’s right of stopping <9 tronsitu. 

The first case, on this branch of the subject, is that of 
f'llis.Y. Hunt, M. T. 30 G. 3. B. R. 3 T. R. 46’4., the facts 
of which wore shortly these: B. ordered a quantitv o£ files 
from the plaintiff',, a manufacturer, at Sheffield ; "the Hies 
w ere packed in a cask, and sent by a waggon, directed to 
B., in London. Before their arrival in London, B. became a 

k Smith V. Gom, 1 Camp; N. P, C. m l.oe8chnian v. Williams, 4 Campb. 

283 . ' 181 . 

1 Butler V. Woolcott, 9 N. R. Qa- 
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bafikmpt. On their arrival there, the goods, while they re^ 
maiiied at the inn, were attached by a creditor of the bank-* 
rupt by {>rocess of foreign attachment ; afterwards the provi- 
sional assignee under B.’s commission demanded the goods 
from the carrier, and put his mark upon the cask, but did 
4lt>htak'e it away. A few days afterwards, the plaintifl', who 
IM^rrot'been paid for liis goods, wrote a letter to the carrier, 
Erecting him, ill case the goods were not delivered, to keep 
in his warehouse, as he had been informed that B. 
was become a bankrupt. The court were of opinion, that 
the goods were not in transitu at the time when the plain- 
tiff wrote to countermand the delivery of them ; before that, 
the provisional assignee, who stood in the place of the bank- 
rupt, had put his mark on the cask®; when the goods were 
marked, they were delivered to the commissioners as far 
as the circumstances of the case w'ould permit, for, being 
under an attachment, the assignee could not then take them 
away. 

‘ Where a part of the goods sold by an entire contract lias 
been taken possession of by the vendee, that shall be deemed 
tiking possession of the wdiole. 

A., at a foreign port®, shipped goods by order and on ac- 
count of B., to be paid for on a future clay, and bills of 
lading were accordingly signed by the master of the ship; 
one of the billfi was immediately transmitted to B., who 
before the arrival of the ship at the place of destination, sold 
tter goods and indorsed the bill otMaeJing toC.; after the 
arrival of the ship, and a delivery of part of the goods to the 
«gent of C., B. became bankrupt without having paid A. the 
price, of the goods. It Avas hoklen, that the transitus w^as 
«nded by the part delivery, which must be taken to be a 
delivery of the whole, there appearing no intention, either 
.)pr«vi<jqs to, or at the time of the delivery- to separate part of 
cargo from- the rest. So where a number of bales of ba- 
lyitij^itit a wharf*", having been sold for an entire 
to be j^iid^for by a bill at two months, an order was 
ijgivetr tothe-tvhapfinger to deliver them to the vendee, who 
4went losthe whaM*,’ weighed the «7io/c, and took away several 
.bsfles^ and then Wame bankrupt; whereupon the vendor, 
'Within days f|jom the time of the sale, ordered the 
iwhaiiiager tK)t to deliver the remainder. By th6 custom df 
tfaetidde, the’ charges of warehousing were to be paid, by 

c . . i ' ■ ' ' ‘ * i 

n See StuveU Hughes, 14 East, 3Q8. p Hammond and others v. Andersos^ 
and post. 1 Bos. & Pul. rt. R. ^Q. 

# Sluhef dud'SiihtlMr v. Ifeyli^aird amt 



STOPPAGE XN TRANSITU. 


nm 


the vendor, for. fourteen days after the sale. It was holdeu, 
that the contract being entire^ ami part having been taken 
away, the delivery to the vendee was complete, and, conse- 
quently, the privilege of stopping in transitu cx)uld. not at- 
tach. Chambre, J. observed, that the payment of the. ware- 
house room, by the vendor, could not make any ditVerencav 
The vendor, o? course, charged just so much more as would 
pay the expense of warehouse room ; that if the expense had 
been paid by the vendee, it would not make a delivery at the 
wharf a delivery to iiini ; nor could the vendor avail himself 
of the circumstance of the expenses being paid by him tp 
prevent a. delivery to the vendee from operating such. 
'Phis was a much stronger case tliau the preceding one of 
Slubey v. Heyward : that proceeded upon tlie principle that 
a delivery of part, where the contract was entire, was a deli?- 
very of the whole ; here there was an actual deliveiy of the 
whole. .The bankrupt had actual manual possession of every 
article, and having weighed them all, he took fipoii himself 
to separate them. N. The two last cases of Slubey v. Hey» 
>vaid and Hammond v. Anderson underwent some discus- 
sion in Hanson v. Meyer, O' Mast, 014. (which see under tit. 
'r rover, s. I.) but their authority does not appear to hav^ 
been shaken in the slightest degree. 

If a person purchase goods here lo be sent abroad, and they 
are delivered on board a cliartered ship in a port of this king* 
dom, such delivery is in effect a delivery to the vendee. 

Trover by the assignees of bankrupts’, to recover the value, 
of a quantity of tob;icco shipped by the defendants, by order 
of the bankrupts, on hoard a ship bound from Lom Ion for 
^Alexandria, which ship yvas cliartered to the bankrupts. fqr 
three years, from July, 17^^, and w’hich was paid for by a 
bill of three months, drawn by the defendants, on the bank- 
iFiipts, and accepted by them. I’he goods were shipped on 
the 4th of February, 171^3, for which the mate's receipt was. 
given, and an iuvoicje thereof made out. by. thd defendants 
in the names of the bankrupts ; the bankrupts were to find 
stock and provisions, and to pay the masteir.., f 3Tie vessel was 
detained, by contrary winds at Portsmoutlic-* during wdiich 
time, the bankrupts having stopped paym<tht about ilm lltli 
'of March, 1793, the defendants procured bills Of lading to te 
signed by the captain to them, and obtained possessioorof tbe 
4obaccq in September, 1794, and procured it to be relandM, 
and afterwards disposed of for their benefit. It was holden, 

Fowler aAi) another, assignees of , ro;.,M/r, 39 G> a.rlcU^4 iS 7iX. H. 

Uuuter&nil Co. V. M‘Tagguit aiiU 44^. | East, 
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that the delivery was complete, by putting the goods on bo^td 
the ship, and, consequently, that the assignees were entitled 
to recjovcr. It will be observed, that, in the preceding case, 
the bankrupts were to have the entire disposition of the ship^ 
and the complete control over her during the three years. 
The ship had been one voyage to Alexandria, and had the 
goods put on boanl her, to" carry them on another ^^yage to 
the same place ; not for the purpose of conveying them frotn 
the vendors to the bankrupts, but that they might be sent 
hy the baukrupts upon a mercantile adventure, for which 
they had bought them. From not adverting to these mate- 
rial circumstances an inference w^as drawn from the preced- 
ing decision, which the case did not warrant, namely, that 
the right of stopping in transitu could not exist after a deli- 
very of goods on board a chartered ship. This opinion, how- 
ever, was exploded in the case of Bothliiigk v. Inglis, H. \3 
Gr. 3. B. R. '3 Fast, 381. There a trader, vvlio resided in Eng- 
land, charteted a ship, on certain conditions, for a voyage to 
Russia, and to bring goods home from his correspondent 
there, who accordingly shipped the goods on account, a?id at 
the risk of the freighter, and sent him the invoices and bills 
of lading of the cargo. It was holden, that the delivery of 
the goods, on board such chartered ship, did not preclude 
the right of the consignor to stop the goods while in tjansitu 
on board the same to the vendee, in case of his insolvency, 
in the mean time, lx?fore actual delivery, any more than if 
they had been delivered ou board a general ship for the 
same purpose. 

The plaintiff*, a manufacturer at Norwich, agreed with 
I, S. for the purchase of some pipes of wine, one of which 
was to be paid for in money, ami for the remainder I. S. was 
to take goods. 1. S. wrote to C., his correspondent in London, 
to send the \vines>; C. acco,rdingiy purchased the wines of D., 
shippenl them, and, by the bill of lading, consigned them to 
the plaintiff' by a vessel employed in the course of trade, be- 
tween Yarmouth , and London. On the amval of th6 Wine 
at Yarmputh, an, agent for the plaintiff' received it on his ao- 
count, and deposited it in the collar of .the defendant, who 
was to be paid for the cellar room by the plaintiff'. A few 
da>s after, the plaintiff arrived at Yarmouth, tasted the 
w ines, and took samples of them- Shortly , aftei^vards, D<, 
discovering that C., to whom he had sold the wines, was a 
man of no property, desired the defendant to keep pos^ssiou 
<'f tlie wine, giving him an indemnity. The plamtiff having 

r Per Lawrence, J. a East, 396, 7. • WVi^tit ?. 4 Esp. 

s*. 
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brought this action for the recovery, the payment for one 
pipe, aud the agreement as to the remainder, was ])roveJ. 
'I'his, in Lord Kenyon’s opinion, gave the plaintilf a^ title 
to the whole. It was then contended, that as the plaintiff 
lived at Norwich, the goods must be deemed to be in transitu 
until they arrived there; whereas here, they had arrived 
only at Yarmouth, and had never been delivered at Norwich; 
that the usual course was, to put them into lighters, at Yar- 
mouth, and forward them to Norwich ; so ilmt, until their 
arrival there, they were in transitu, and could be stopped by 
the owners. But per Lord Kenyon, ‘‘ there is no colour for 
saying that these goods were in transitu. I once said, that 
to" confer a property on the consignee, a corporal toucli was 
necessary. I wish the expression had never been used, as it 
Hiiys too much ; but here, if a corporal touch was necessary, 
^to confer a property on the consignee, it had taken place ; but 
all that is necessary is, that the consignee exercise some act 
of ownership on the property consigned to him, and he has 
done so here ; he has paid for, the warehouse room ; he has 
tasted and taken samples of the wihes; but it is said, they 
have not reached the plaintiff’s place of abode, where they 
were^to be ultimately delivered; but I think there was a 
complete delivery at Yarmouth.” 

’riie reader will have collected from the cases in the pre- 
ceding section, viz. Hunt v. Heaven aud Mills v. Ball, tliat 
where goods have been delivered to a packer or wharfinger, 
for the purpose of being forwarded to an ulteru)'r destination, 
and the packer or wliar finger may be consiilered merely as a 
middle man, in such cases the right of stopping in transitu 
remains. It now becomes necessary to remark, that, where 
the insolvent has no warehouse,, or no other place of delivery 
than the warehouse of the packer, &c. and there js no place 
of ulterior delivery in vicw% the traiisitus will be considered 
as at end when the goods have arrived at such warehouse, 
that being their last place of delivery. TheTfdiowiiig cases 
will illustrate this rule : . ^ 

Trover for goods. It appeared', that the goods ih que^iton 
were purchased of the plaintiffs at Manchester, by one 
Morsscron (who was the general agCMit, in Loudon, of tlie 
house of Le Grand and (Jo., of Paris) in the name of tliat 
house; that by MoisseronJs directions the goods were sent 
fordwin to the house of the defendunti in Loudon, who was 
a packer, apeb arrived there on the 1 of Sept. J 302 ; that, 
upgn theif arrival there, Moisseron came to the defendant’s 

t Leeds Bud auoUicr v. WVij^ht, 3 Uus. & Uul. 320. 
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house^ and had some of the goods uiipacketl and sent away^ 
and the remainder repacked; that on the 7th September, 
while the goods so repacked remained in the house of the de^ 
fendant, news arrived that the house of Le Grand and Co. at 
Paris, had feil^ ; upon which the plaintiffs tendered to the- 
defendant his charges upon the goods, and required that they 
should be delivered up to them. It also appeared that Mois^ 
$eron had a general power either to send the floods to Le 
. Grand and Co. at Paris^ or Jo Holland,'’ Germany^ or such 
other market, as he should think most heneficiaL It wns 
boklen that the goods in the hands of the defendant were 
not any longer in transitq. ‘ 

Trover for goods, I'he goods in question had been or^ 
dered by the bankrupt®, who was a merchant in London, of 
ftlessrs. Wallers, of Manchester, and were forwarded by them, 
directed to the bankrupt, at the Bull and Mouth Inn, on the 
Kith March, 1802. On the 23d of March, the goods were 
sent from the Bull and Mouth Inn to the defendant's house, 
who was a packer, not in consequence of any orders respect- 
ing those particular gocKls, but in consequence of a general 
order from the bankrupt to sen*l all gootls directed to him to 
the defendant’s house. On the 11th March, the bankrupt, 
who lived in lodgings, and had no warehouse of Ins own, ab- 
sconded, leaving no clerk to accept goods or orders for him. 
On the arrival of the goods at the defendant’s house, they 
were booked for the account of the bankrupt; and the de- 
fendant not knowing that the^ bankrupt had then absconded, 
and not haying any directions from him respecting the goods, 
caused them to be unpacked with a view to ascertain of what 
they consisted. On the 3 1st of March, Messrs. Wallers hav- 
ing learned the situation of the bankrupt’s affairs, claimed the 

S oods from the defendant, ami on the day after they were 
einandcd by the assignees. The defendant, being indemni- 
(ietl by Wallers, refused to deliver the goods to the 

plaintiffs. , it was holden, that the transitus wns at an end, 
inasmuch Was not any other place of delivery than 

the warebou^pf tlie packer; the goods, when arrived there, 
baS come to tbpir last place of delivery, and consequently 
were noionger liable t6 the right of stoppage in transitu. 

So, where thq goods have so far gotten to the endbf their 
journey, that they wait for new orders from the purchaser to 
put them again .in motion, to communicate to them another 
substantive destination, and if without such Orders, -they 


u Scott and otlieia, aaaisnees of Berkley a bankmpt, v. PettU, 3 Boa. || 
• Fol. 4tii9. 





®P!^*4. ,> -'a • -,. { , -.^.f *>. * ’■ 4'/* ’ -' • - . - ' y 

#.A. ajfjd jB/^ tradfr^^livinia& ip X#p«idpiH^were ia^ course of 
ord^riw . goods of tfee dej^ndantsi 'COttop*nianufacfurers at 
Mapcn^eri to^beseut. to-.M.:aiid Cp^ atjH purpoiKs 

of.fejiog afterv^ards* sent tp the.- correspondents, of A. and B. ; 
a( Han^urgh ;.and on the 31st Marcb^A. and. B* . sent orders^ 
to the, defendants for certain goodi^ to be sent to M. and Go.* 
to be shipped for Hainuurgh as usual. It was 
htfdi^y.that. as , between buyer and seller the fight of the de^i 
fendauts to stop, as in transitu, was at an end when the gooda 
came to the possession of M. and Co, at Hull, for they, were 
fpf this purpose the appointed agents of the yendpes, and re- 
ceived Orders from them as to the ulterior destination of. the 
gdods; and the goods, after their; arrival at Hull, were tdrer 
c^ivie a new direction from the vendees. 

So if after goods are soldr, they remain in the warehouse 
of the .vendor,. and he receives warehouse rent for them,,' this 
ampuiits to a delivery of the goods to the purchaser, so 
as to. put an end to the vendor's right of stopping them in 
trqiisitu^, 1 . 


So where the purchaser of goods received from the seller 
an order to the wharfinger, in whefee warehouse the goods ' 
were "deposited, to deliver them ; and the purchjiser; having 
lodgcd ^the ordei^. with the wharfinger, he transferred the 
gpoils into the name of the purchaser ; it was holden*, that 
by^ such transfer the wharfinger became a trustee fdr tfie * 
purchaser, and there was aii executed delivery as much as, 
if the goods had been delivered into the hands of the pur- " 
chaser/. So where goods 'being entered in the books of the 
W; L Dock Company in the name of A. he received the; 
usual cheque for them, wliich^ having sold the goods for , 
money* to B., heindors^ and delivered to him, dnd B. after-'^ 
Svjctrdfl sold the goods ^on credit and delivered thlrf clie^ue to • 
Vi Y it was holcJenV that , on C.’s insolvtticv: A.^catoM not 
(fpr ithe benefit of B.) stop the goods, alihougfv-dii^C^btinued 
tocstand in his name, ana he paid rent for tliemi^ afad^altbou^ 
the cheque had not been lodgal with the- Dock Cdmpany. So 
wiiere^e defendants. sold to^LS. ^ quantity pf timber, then 
,wbajf, Cvf the price of which 1. S.tgave the. 

'X oC pat- ^ Norman , v, Anderson, s Camp. « 

5 East, " M.P-C. 04^1. See Whitehousfe v. 

Frost, 12 East, 014 . 

x Harry w. Maoglea, i Camp. N. P. C. a Spear v. Travers, 4 Camp. N, JP. C,. 

lOUlh wst' 
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defendants bills payable at a future day. L S. having marked 
the timber with his own mark, afterwards sold it to, the 
plaintiff^ who paid him for the same. The plaintiff went tb 
the wharf, apprized the defendants of his purchase, received 
for answer that it was very icell, and that they would go 
With him and shew him the timber, which they accordingly 
did, and thereupon the plainti^ put his own markou'the 
timber. The bills given By I. S. to the defendants having 
been dishonoured, they claimed to- stop in transitu; but it 
was holden^ that there was an executed delivery, and that 
the plaintiff having given notice to the defendants, that I. S. 
had sold the property to him, and his then marking it as his 
own, made an end ot the transit, and the defendants could no 
longer retain or stop the timber. Lord Ellenborough, C. J. 
observed in this case, that the change of mark from A. to B. 
on bales of goods* in a warehouse, had been holden by the 
House of Lords, in a late case, to operate as an actual deli- 
very of the goods. 

4. How far the Nef^otiation of the Bill of Lading may tend 
to defeat the Right of stopping in Transitu . — Where the pro- 
perty in goods has passed to a vendee, subject only to be 
divested by the vendor’s right to stop them while in transitu, 
such riglit must be exercised, if at all, before the vendee has 
parted with the properly to another for a valuable considera- 
tion, hona fde, and by indorsement of the bill of lading, 
(without notice of such circumstances, as render the bill of 
lading not fairly and honestly negotiable,) given him a right 
to recover them' ; for the indorsement of a bill of lading for 
a valuable consideration, and without notice by the indorsee 
of a better title, passes the property. 

The legal title, however, of the indorsee of a bill of lading, 
rnay be impeached on the ground of fraud^ ; but the mere 
circumstance of the indorsee knowing at the time when the 
bill of lading was indorsed and delivered to him, that the 
cons'^of had not, received money payment for his goods, but 
had billy tnkisn the consignee’s acceptances, payable at a future 
^y hot then arrived, is not sufficient to invalidate the title of 
the indepee, in a case where the absence of fraud and mala 
iides is found*. 

A« being indebted to B. on the balance of accounts includ- 

b StoveM T. Hughes, 14 fiash 308 .-, e Coming t, Br9wn,9 East, 806. S«a 
c Lickbarrow y. Mason, sT. R. 63 * farther on this au^ect Coxa v. Har- 

Sec tho argument of Boiler, i. a den, 4 East, sii. Waring v, Cox, 

East, 81 . n. 1 Camp. Ni P. C. 369. and Baring 

d Wright V. Campbell, 4 Bnrr.soad. r. Coles , 3 Camp. R. P. C. 98 * 

SaiomoDS v. Niaien, 8 1 \ A. 674. 



STOPPAGE tiJ TRANSITU. 1187 

ing iilfi' of oxcb^ge still runping, accepted by B. for A., 
cons^ed gobd^ to B. on account of this balance^ It was 
holden, thj^t A. was not intitled to stop the goods in titnisitu, 
upon B, biecomih^ insolvent before the bills were paid; be- 
cause the goods being consigned to B. on account of the balance 
which then existed in B.’s fevour, the property vested in B. 
abtolutely^ 

So if the purchaser of goods to be paid Iw bill.after giving 
-lus acceptance during the time of credit, and while the goods 
are in transitu sells them to a third person for a valuable 
consideration, without transferring any bill of lading to him, 
the right of the original vendor to stop the^goods in transitu is 
taken away*. . ’ 

f Vertvev.J««cl,40iiDp. N.P.C.31. g DaviiT.Reyooldt,4Cainp. N.P.C. 

867. 


X h'3 



CHAP. XXXVIII. 


TITHES. 

I. D^nition,-^0/ the Remedies in the Common Law 
Courts for the. Recovery of Tithes^ or the Value 
thereof. 

II.' Debt on Stat. 2^3 Edw. 6. c. 13. for not setting 
• out Tithes. — Of the Provisions of the Statute, 
and the Construction thereof — Of the Persons 
to whom Tithes are due.—^Of the Persons by 
whom and against whom an Action on the Sta- 
tute may be brought. — Of the Declaration.—^ 
Pleadings. — Evidence, —• Verdict.-,— Costs. — 
Judgment. 


I. Defnition.—d)f the Remedies in the Common Law- 
Courts for the Recovery of Tithes, or the Value 
thereof. 

■ ■ ;f.., ' 

JUE^Ji^t^tONi—Ti'swES are a tenth part of the aiAual 
intone or of beasts, &c. on the land, and of the la- 

of the peenpier, payable to' the parson of 
i^ch pa jfsh' fbt lila'thtdiitenance. 

^ incorporeal ecclesiastical inl)eritance, collateral 

tb the estate of the land*. 

As to the time of the introduction of tithes into England, 
and their beiit^.clainied'^^^ a civil right,' mth:4:he history of 
fheth bdfoire their legal ^bblisljment, see' ,»^iden’s; History. of 
Tythes. - < 

a n Rep. i3.b. 
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fiefore the stat 82 H. 8. o. 7. an aption for tithes could not 
have been maintained in the temporal courts; but by the 7th 
section of that statute it is enacted, “ that any persons having 
an estateof inheritatoce, freehold, term, oHnterest intithes, and 
being disseised, or otherwise kept or put out of possession 
thereof, shall have such remedy in the temporal courts for re- 
covering the same as the case may require, in like manner as 
^ they may for lands, tenements, and other hereditaments.” By 
force of this- statute, tithes have at this day all the incidents 
belonging to temporal inheritances. Hence an ejecttaent may 
be maintained for tithe8\ . 

Where the person entitled to tithes agrees by parol -with 
the occupiers of the land, that they sliall hold tlie lands dis- 
charged of tithes for a certain time, or during the life of the 
tithe owner, in consideration of the payment of a certain sum 
annually, an action of indebitatus assumpsit may be main- 
tained by the tithe-owner, against the occupier, tor the non- 
payment of the sum agreed on. 

In order to support this action, the plaintiff must prove the 
occupation of the defendant, the agreement, and the retainer 
of the tithes under that agreement*. To this action the de- 
fendant cannot set up as^ a defehce, that the plaintiff was si- 
moniacally presented"*. 

If by the terms of the agreement the money is to be paid 
on a certain day", interest will be recoverable from that day; 
but if it is simply agreed, that the money shall be paid, and 
there is not any day fixed for, the payment, then the interest 
cannot be recovered. 

By stat. 7 & 8 W. 3. c. 6 - (made perpetual by stat. 3 & 4 
Ann. c. 18. 8. 1.) a summary method of proceeding before twO 
J. P. is prescribed for recovering small tithes under the valuo 
of 40i. But this statute contains a proviso^, that if the party 
complained of shall insist before the J. P. upon any prescrip- 
tion, composition, modus, agreement, or title, and ^iver the 
same in writing to theJ. P. subscribed by him or shall 

_ give security to the complainant to pay such qpon a 

trial at law, shall be given against him, in caw$J&,pre$crip- 
tion, &c. be not allowed, then the J. P. shall' f^brar to give 
judgment, and the complainant may prosecute' the adverse 
party for the subtraction Of tithe in any court; as Wore this 

b Priest v. Wood,OrPr Ctr.aoi. tinfs, H. T. 44 G. a. Lord EUeobiu 

c Peake's Erid. 41i.ed. 9d. rough, C.J.5 Esp..K.P.C. U4. M 

d Brpoksby t. Watts^ a Marsh. 30. quarre. 

6 Taunt. 333. S. C. f 5. i. 

e Shipley y* Hammond, liondon sit- 
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aict." The 9th section directs the judgmient given by virtue of 
this statute to be enrolled at the next general quarter sessions, 
and after enrolment, and satisfaction made, the judgment 
shall be a bar to conclude the party entitled to the tithe from 
ahy other rem^y. 

By stat 7 ’& 8 W. 3. c. 34. (made perpetual and extended 
to all pustomary payments* belonging to any church or chapel 
byl 6eo. 1. stat 2. c. 6.) the like remedy is extended to aU% 
tithes due from Quakers, and two J. P. empowered to ascer- 
tain what is due, and to order payment, so as the sum ordered 
does not exceed 10/. 

For the mode of proceeding under these statutes, see Burn’s 
Just tit. Tithes. 

Another remedy for the subtraction of tithe is, the action 
of debt on the stat. 2 £. 6. which will be the subject of the 
following section. 


II, Debt on Stat, 3 {f3 Edw. 6. c. 13./or not setting 
out Tit/ies.-^Of the Provisions [of the 'Statute^ 
and the Construction thereof .—Of the Persons 
to whom Tithes are due.— Of the Persons by 
whom and against w^m an AclUntt oh the Sta- 
tute may be brougkt.-i^Of .the Declaration.— 
Pleadings. — Eviderice, — Verdict. — Costs.— 
, Judgment. 

Of the Provisions' of the Statute, and the Construction 
thereof {l). 

-.Bir'theflrit’^tion of this statute it is enacted, ‘‘'that every 
of the' kin$^8>uhjects shall truly and justly, without fraud or 
' Ipiile, divide, set out, and pay all manner of their predial 

g See K. Vr Wakefield, i Burrs 4S5., Bure's j. tits Tithes, S. C* 


(i) See Sir Bdward Coke’s expondon of this statute, 3 Inst. 
648. ' • ‘ 
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tithes (2) in their proper kind, as they arise, in suvh manner 
and form as hath been of right yielded and paid within forty 
years nSxt before the making this act^ or of right or custom 
ought to have been paid. And no person shall cany away 
such or like tithes which have been yielded or paid within 
the said forty years, or of right ought to have been paid in the 
places tithable, before he has justly divided or set farth, for 
the tithe thereof, the tenth part of the same, or otherwise 
agreed for the tithes with the parson^ vicar, or other owner or 
farmer of the same tithes, under the pain of forfeiture of treble 
value of the tithes so carried away.’* 

This statute was made soon after the dissolution of the 
monasteries, before which time the tithes were in the hands 
of religious persons, and the usual remedy for the subtrac- 
tion of them waa in the ecclesiastical courts. But, when 
tithes became lay fees, it was thought necessary to provide 
a remedy for these injuries in the temporal courts, and this 
statute was made for that purpose. It is worthy of remark, 
however, that several years (nearly forty) elaps^ before any 
proceeding was instituted on this statute in the temporal 
courts. An opinion at first prevailed, that as the person 
to whom the treble value was given was not specified, such 
value belonged of right to the king. But in E. T# 29 Eliz. 
upon an infonnation filed by the Queen’s attorney-general 
against one Wood, for not setting out his tithe, whereon the 
defendant was found guilty, it was solemnly adjudged by the 
Court of Exchequer, (uponinotion in arrest of judgment) that 
the treble value did not btelong to the king, but to the party 
interested, who might maintain an action of debt for re- 
covering the same. In conformity with this opinion, an ac- 
tion of debt at the suit of the party interested, (more frequently 
termed, the party grieved) has ever since been considered as 
the proper remedy; and in Beadils v. Sherman, E. T. 40 Eliz. 
B. R. (see the record, Co, Ent. p. 161. 2nd ed.) wh^re this 
form of action was adopted, the plaintiff bbtained judgment; 
although, on motion in arrest of judgment, it was urged, that 
as the statute had not mentioned the court in v^hich the treble 
value was to be recovered, the only remedy wati^ in thespiri- 
fual court. .This judgment was afterwards afBrm^ bn error 
in the Exchequer Chamber. And now, (adds Sir E. Coke, 
at the conclusion of the record, Co. Ent. p. 162.) actions pf 
debt on this statute are frequent and usual.’^ 


(2) Remarks will be found in the suhs^iuent pages on those 
parts of the statute which^ are printed in italics. 
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f ndial T/<fte;5.3^This clause is expressly confined to pre- 
dial tithes, and does not extend to mixed or personal titlies. 
Hence, where in an action on this statute fpr not setting out 
,the tithes of chee^se^ calves^ lambs^ jkc, the plaintiff obtained a 
verdict; on tpotion in arrest of judgment, it was objected, 
that the tithes in question were not predial tithes, and conse- 
quently not within this statute, which, being penal, ought not 
to be extended by equity ; and of this.opinion was the whole 
court. So where the plaintiff declared for not setting oiit 
predial tithes^ and other tithes^ as the tithes of lamb, wool, &c. 
and the jury found a general verdict, judgment was arrested 
upon the like objection. 

Description of predial Tithes.'^lii general, under the term 
predial tithes are comprehended the tithes of such products of 
the earth as are renewed yearly, either spontaneously or by cul- 
ture ; as the tithes of corn, flax, hay, hops, saffron, wood*, &c.; 
and the fruit of trees, as apples; cherries, pears, &c. 

Tithe of wood also, as coppice- wood, &c. (3), is predial, and 
must be set out on the spot attlie timeof falling,but timber-trees 
(gros boys,) of the age of twenty years or more, are exempted 
from paying tithe by stat. 45Edw. 3. c. 3. That statute, which 
is declaratory of the common law^, hasbeen construed to com- 
prehend all timber-trees,(of twenty years* growth or upwards) 
whether timber by law, as oak, elm, or ash; or by custom, 
as beech in Buckinghamshire and other places^^ and the exemp- 
tion from tithe, by operation of this statute, extends not to the 
bodyofsuch trees only, but also to the bark®, lop, and top". The 
subsequent use and application of the wood will not determine 
the right to tithes (4). Hence it has been resolved, that the 

^ Bootkv. Sout1iraie,3 Inst 649. I Abbott t. Hicks, 1 H.Wood, 330. 

h Pain v Nirbula, i Brownl. l)&. Layfield v. Cowper, i H. Wood, 330. 

i Norton Clarke, i Gwill. 438 . m s Inst. 643 . 

k Per Lord Hardwicke, C. in Walton n Ambl. 132> 

V. Tryoii^ Ambl. 1 39, 3 . 


(3) All "coppice woods are liable to tithes; and although non 

annuaiim renovantuVf yti in a certain conrsc of time filter they are 
cut they grow up again like saffron, which iii some pjaces is not 
spithered oftener than once in three years; but as.tp timber-trees, 
from the ordinary use of them, the law is otherwise ;., they are not 
cut at a certain stated time.” Per Ld. Hardwicke,. C. in Walton 
i, Tryon and othejs, Amb|, 131. / ^ 

(4) But it seenne that wood, applied to special purposes, may be 
exempted from tithes by special custom, but not otherwise. 
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tops and lops of pollard oaks^ ashes, and elms, (such oaks, &c. 
being’ above twenty years’ growth,) although cut for the pur- 
pose of being used as fuel, are not tithable®; and further, that 
the age of the tops and lops is immaterial; the trees whence 
they were taken having been once privileged**. In like mau- 
ner’, faggOt-wood, and billets made of top-wood, cut from 
timber trees pf above twenty years’ groWth, before they were 
made pollards, are not tithabie. It is laid down in 2 lust. 
‘643. that if a person cut down timber-trees, tithe shall not be 
paid for the germins which grow out of the roots, of what 
age soever, for the root is parcel of the inheritance. But this 
position is said by Lord Hardwicke, Ambl. 133., to have been 
contradicted, and for good reason; because a great part of 
coppices grow from germins of old timber trees, and it would 
deprive the clergy of great part of their tithes. And it has 
since been solemnly adjudged, that oak wood, of more than 
20 years’ standing, growing not from acorns, but from old 
stools, which stools belonged originiilly to trees which had 
stood more than 20 years, is not so clearly and universally in- 
titled to exemption by the statute, as to make a verdict which 
subjects thcm'to tithe necessarily a wrong verdict'. 

Wood growing in hedge-rows, not being timber, is tithabie*. 
Birch is not such wood as the statute intends by gros boys*. 

The parson de mero jure is intitled to tithe-wood, if the 
vicar be neither endowed of the same, nor claims to have it 
by prescription*. 

It seems, that an action of debt may be maintained on this 
statute for not setting out Small tithes^ as well us great tithes, 
provided they are predial tithes. 

[//2 such manner and form as hath been of right yielded and 
paid within forty years next before this act, or of right or cus- 
tom ought to have been paidJ] 

In debt on this statute by a rector*, it was stated, in the 
declaration, that the plaintiff was rector of the parish, and 
the defendant occupier of lands within the same; that the 
tithes were within forty years next before the statute of 
right yielded and payable, and yielded and thatde- 

O WaUofiv.Tryoii, Ambl. 130 . t Foster r. Lcnnartl, Cro. i. ' 

p SeeRamv. PateiiBon,t]ro. Eliz.477. u Per cur. in Renouldi v. Green, 
q Morden y. Kuigbt, M. T. sSG.s. 9 Bulst. 37. See Norton y. Clark, 

Scac. 3 Gwiii. 841 . 1 Gwm 438 . 

r Fordv. RacBter, £.T. S 5 G. 3 . B. R. x Mitchell r. Walker, r> T. R. 360. 

4 Mania attd Selwyn, 130. iee post, ander tit. Erideiiee, Hal« 

e Biggt y. Marlia and another, i H. leweli y. Trappes. 

Wood, 321 . Mantell y. Paine, P. 3 S « 

G. 3 . Scac. 4 Gwm. 1504. * 
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in November, 1 ^ 91 , ploughed and sow^ £be 
with corn, which, he afterwa^s earned away, without set* 
ting' out the tithe: on nil debet pleaded, it appeared at the 
trial, that the lai^id . in question, as far back as any witness 
Iraew, had been in grass, and had been ploughed. f(ur the first 
time in 1791, and no evidence was given of its ever 'having 
paid .tithe. .Chambre, for the defendant, contended, that 
the jii'ry were bound to find for the defendant, unless th^ 
found* that tithes had actually been paid ini^pect of this 
land within forty years before the' statute, of which' thetewas 
not any evidence; on the contrary, the evidence given rather 
went to rebut such a presumption, and was sufficient to war* 
rant the jury in presuming a grant in favour of the defendant 
Verdict for plaintiff. On a motion to enter a nonsuit^ Lord 
Kenyon, C. J. said, that the usage had constantly been i^ihst 
the necessity of the proof contended for by the defendant; 
that he remembered many actions having been tried, where 
the lands, in respect of which the tithes were claimed were 
lately enclosed, and where the same objection, had it been 
available, must have prevailed; but the plaintiff recovered in 
all: that the non-payment 6 f tithe of itself signified nothing; 
and that there was not any ground for saying, that tithe ought 
not to have been paid here; » 'Buller, J. ol^rved, that with 
respect to the presumption of u. grant in favour of the defen- 
dant, he thought he could not leave that question to the jury 
without some evidence to support it, and here was none: e»* 
deed it had appeared that this land had been ploughed before, 
and -yet no tithes had been exacted for it, that might )ume af- 
forded some ground fof such a presumption^, but he thought 
that the onus of proving the ex^ption lay with the defen* 
dant. Rule discharged. ' . - 

But in a case where the declara^on merely stated*, that 
the tithe had been yielded and paid forty years before mak- 
ing the act, without averring that tithes were payable^ 
eatd of right ought to be- pai^ and them was not any evi- 
dmce.of ever having been paid; it was holden, that 
the plaintilf tspuldnot recover. The court, however; granted 
a new ^ia^ . di^elmg the declaration to be amended by the 
introduction of ' the necessary averment It was admitted 
hy.'Wilmot,', C; J.' (delirerii^' the opinion of the court in the 
prei^ing .Oise) that, if it appeared that the land bad ngvei^ 
paid;^tbe, had been constantly^-ploughed, if would be. 

. ' ■''4. * 

y ^ tfe.Mme opiidoii. ewntated z Mansfield r-’Clm^ ST, K. 864. ■> 
Clarke, sGwin. 950 . a. (s) 8.C. ‘ 

S T. R. S65'. a.' ■ 
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«peti.to’preau|nption of a grant; but that the onua of prof 
intg the-exepiption lay on the defendant. 

Justly ditfided or setforth.y^lf the owner justly divide the 
tithe.from the nine parts*, and sets it out, but immediately 
eftetwards carries the same away, this will be considercid as 
fitiodr'ind guile within this/tatute. 

' AgteeJ^^or the Tithes with the Parson, — Although a 

lease of tithes cannot be without deed**, yet a parol agree* 
mjent for retaining tithes will be sufficient to bar the parson, 
&c. of his action of debt on this statute. An agreement for 
the retaining of tithes is frequently termed a composition; 
but in the adoption of this term, care must be taken not to 
confound it with a composition real, which is an agreement 
of a different nature, and upon which some remarks will be 
.made, when that term occurs in the subsequent provisions 
of this statute. 

It is clear, that where a parson, &c. has entered into an 
agreement with the occupiers of the land for the retaining 
of their tithes, an action .cannot be maintained for not set- 
ting out the tithe, until such agreement or composition is de- 
termined, and that such composition cannot be determined, 
by the parson, &c. without giving a reasonable notice to the 
occupiers of the land. I am not .aware of any case in which 
it has been solemnly adjudged, what is reasonable notice for 
the determination of such composition. 

It will 'be proper, however, to remark, that in Wyburd 
V. Tuck, i: Bos: & Pul. 4(j5. Buller J. considered this point 
as. quite deteimined, observing, that in the case of Hewitt v. 
Adams, D. P. April 19tb, ,1782, where the notice had been 
given only one month befbre Michaelmas Day^ at which time 
the composition was payable, upon a question put to the 
judges, whether such notice was sufficient, they were unani- 
mously of opinion, it was not; and said expressly, that a no- 
tice to detertj^inc a composition oupht to be gi^en piith analogy 
to the notice gisea ik a holding of land, ’ 

■ So in Bishop V. Chichester, E. 27 G. 3. .'^C^oc. 4 Gwm. 
1316. 2 Bro. Ch. C. 161. S. Ld, Tharlo^^'ti. said, that be 
thought the rules of notice for detern^ning compositions foe 
tithes were e^mctly the same as those between landlord and 
tenant from 'year to year. In W.ybutd v. 'Tuck, 1 Bos;. & 
Pub 45% .the principle of the above-mentioned decisibn'vin 
the. House .of Eords was adopted by Buller, Heath, and 

• H^e T. Spr^toliiit. 64S.r Andci'- b Bcrminl. v. Eren*, i Lev, S4.- T. 

•on’* caec, Cleyt(|iS|, so. 8, P.' ' Reyju. i4. S. C. 
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Js. (5); Agreeably to these opinions, reasona})le 
i^tice for the deti^rmination of a composition is half a year's, 
notice, ending at the expiraUon of the year- 

The generaldoStrine laid down in Hewitt v. Adams, as to 
the necessity c^/a jprotlce to determine a composition, was te^ 
cognized in Felt; v. Wilson, 1% East, 83., where it was 
holden, that a mere general demand of tithe and a refusal to. 
take the sum tendered, could not be considered as a determi- 
nation of a subsisting composition. 

A composition between the incumbent and the occupiers 
of land within the parish, determines on the death of the in- 
cumbent®, and his successor is not obliged to give notice of 
his intention to take the tithes in kind; but if the successor, 
after induction into the benefice, accept the composition, 
such acceptance will be deemed a confirmation, and in such 
casedhe regular notice must be given (O'). 

, If a rector, &c. having made a composition**, lease tithes, 
and the lessee makes no altemtion in the composition; when 
the tithes revert to the rector, &c. the occupier of land will 
continue to hold under the composition originally made by 
the rector, &c. and consequently will be entitled to notice, 
before the rector, &c. can take the tithes in kind. 

c Agreed in Brown v. Barlow, H. aG. d Wyburd v. Tuck, i Bos. &P 111 . 45S* 

9 . Scacc. 3 Gwm. looi. 


(5) Eyre, C. J. expressed a different opinion, observing, ” that 
the analogy between land and tithe did not appear satisfactory to 
him ; land was either taken on a holding from Lady-day , or from 
Michaelmas, or from some other time, and then notice <to quit must 
be given accordingly. But if a composition is to be determined 
on any-just principles, the notice must be given from a period 
suitable to the nature of the tithes, and with relation to the 
manner and cultivltion of the land. There must be such a rule 
as will enable , the tenant to cultivate his land iu the manner most 
l^neiicial to himself, accordingly as he is to pay a composition or 
inkind.*’ It ^ always been the received opinion of the Court of 
Ex^fhequer* that such a reasonable notice should be given as might 
determine the farmer in what manner to cultivate his land. 

(6) A rector agreed with an occupier of land for a certain sum of 
moUey, in Qf tithea payable yearly at Michaelmas*. The 
rector died about a month before Michaelmas. It was decreed, 
that, the ^reement having been determined by the d^ath of 
the rectori the, successor should be intitled to tithes in kind from 
siich death,' and the executor ofme last incumbent to a'proporiiOUA 
according to the agreetnent, until the death of the testator. 

^ a M. T. ]730..,£anb.a94. 
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/The hte Ticar of A. made certain compositions with hia 
pailAioners for the vicarial tithes*, which were payable oa 
the 29th September; and, the Easter offerings were, payable on 
the lOth ApriHn each year; and having received his composi- 
tions up to the 29th September; 1S02, he died on the 10th 
March,’ 1803. ‘In the May following, the . defendant, the 
present viqar, was presented, and in November following 
was inducted. The Easter ofierings were collected by the 
sequestrator after April, 1803, and were paid over by him to 
the defendant; and after Michaelmas, in the same year, the 
defendant received the vicarial tithes from some of tile pa- 
rishioners, according (o the composition of his predecessor, 
and from others according to new compositions, some more, 
some less, than the former, in all to the amount of 181/. and 
upwards. I'he plaintiffs, who were the personal represen- 
lives of the late vicar, brought this action for money had and 
received, against the present vicar, to recover a proportion of 
such compositions up to the time of the late vicar’s d^th, 
amounting, as they calculated them, to 68/. and upwards. 
The defendant disputed his liability to account for the com- 
positions which were not due till his own. time, but paid 20/.' 
into court, in order to cover any small sums which might 
have been due for tithes or dues? which, if received in kind, 
might have accrued between the 29th of September, 1802, 
and the death of his predecessor on the 10th of March, 1803; 
which sunr, it'clearly appeared, was more than sufficient to 
cover any s^eh f|||^ or dues. It was contended that tho 
preseht vitiar, ha^^^'adopted the compositions made by hi» 
predecessor, and rfeceiveo them as such; and the cohsidera- 
tion for such payment being for fithes, part of which, at least, 
had accrued in' the time Of such predecessor, had thereby 
charged himself with receiving a proportionable part of the 
gross sum, up to the time of his predecessor’s death for hia 
use, and had admitted his liability pro rat&'to the plaintiils, 
by payment of money into court. This case was compared 
to the case of Paget v. Gee, Ambl. 198. 1 Bum’s Just, tit. 
Distress, s. IS. where tenaht in tail having leased, but not ac- 
cording to the statute, and dying without issue, between the 
days of payment, and the remainder man having received the 
whdle rent. Lord Hardwicke held the latter liable to account 
fbr a p/oportion up to the death of tenant in tail; but, per 
Ldrd 'kUehborough; C. J,, in the case cited, each day’s pccui* 
patioaby the tenant was valuablrto him, and therefore thelre’ 
might' be;i, an equitable apportionment of the rent accruing 
|.Tom dayto^y^ in respect of such valuable occupation;' and. 

e WillianiB t. Powell^ lo Easli s69* 
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tlie remainder-man,^' who received the whole, might .trell be 
considered as.' equitably accountable for the proportion 
whibh accrued in;tiie time of the tenant in tail. But here 
the composite w.^ at an end, by the death of the former 
vicar, and the'i^ei^t vicar in fact received nothing fbthim; 
fbr no tithes , had becomedue since the last payment in Sep- 
tember, beyoiid what the money paid into court was sufficient 
to" cover. 

' Second Section of Stat. 2 § 3 Ed. 6 .] — " The second sec- 
tion empowers the rector, &c. or his servant, to see that the 
tithe is justly set forth, and to carry away the same, and gives 
a remedy in the ecclesiastical court for the recovery of the 
doubt e value of tithe subtracted with costs.” 

.As to the .first part of this branch, it is merely declaratory 
of . the common law, because, for stopping the way of the 
party to whom the tithes ought to be paid, an action on the 
case might have been maintained at common law. As to 
thesepond part, it is to be observed, that the parson, &c. was 
entitled in the ecclesiastical court to recover the tithes them- 
selves, and therefore the double value in addition made the 
recovery in the ecclesiastical court equivalent to the treble 
forfeiture under the former clause; but costs being given by 
this action, rendered the suit in the ecclesiastical court more 
advantageous; for, at the common law, the plaintiff was not 
entitled to costs^; but now, by stat. S & 9 W. 3. c. 11. s. 3. 

in actions of debt upon the statute Siting forth 

tithes, wherein the single value or dam^^eUnd'by the jury 
shall not exceed the sum of twenty nobleb, ' the plaintiff ob- 
taining judgment on any award of execution, after plea 
pleaded or demurrer joined, shall recover hisi costs.” ' In like 
inahner, if the plaintiff was nonsuit, or the defendant ob- 
tained a verdict, the defendant was not intitled to costs under 
the stat. 23 H. c. 15.; for an action on this stat. 2 E. 6. was 
not an action upon a specialty or contract, nor for a wrong 

e rsonal immediately done to the plaintiff, but fbr a non- 
isance^; but how, by the same stat. 8 & 9 W.3. c.p. s. 3. 
if Uie plaintiff shall become nonsuit, or suffer a discbutipu- 
ahee^ .or 4a verdict shall pass against him, the defendant shall 
ree^ver his cosl^” . _ 

'i^u-dySfctidn of Stat. 2 4r 3 Edir. 6;-^The iMtd sectioti 
pippv^tes, “ that tithe of cattle, feeding id aiiy wanfeifhenibf 
parish is not knohm, shall be paid to the pari^V^* 'df 
^he ^rish in ^Vhich the owij^ of the' cattle dweUsf*.^ 

f 3 lost. 651.^ g Downton ?, f. i^,Eiix.C.B. 

^ ahist.^si. '■ -I- ” ^ 
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Fourth Section.— By the fourth section it is enacted, “ that 
no person shall be sued or otherwise compelled to yield or 
pay tithes for any manors, lands, &:c. which either by the 
laws and statutes of the realm, or by any priotlege or prescript 
ftott, are not chargeable with the payment of tithes, or are 
discharged by any composition real.” 

Laws of the i{ea/m.]>-That is, by the common law and 
customs of the realm. Of common right, no tithes are to be 
paid of quarries of stone or slate, because they are parcel of 
the freehold^, and the parson hath tithe of the grass or corn 
which grows upon the surface of the land in which the quariy 
is; so also not for coal, turf, flags, tin, lead, brick, tile, 
earthen pots, lime, marie, chalk, and such like, because they 
are not the increase, but of the substance of the earth. And' 
the like has been resolved of houses considered separately 
from the soil, as having no annual increase; but by particular 
custom, tithes of any of these, may be payable. 

Slalwlcr.]— See stat. 27 H. 8. c. 20.--31 H. 8. c. 13.— 
32 H. 8. c. 7. , * 

Privilege or Prescription.']— At tbe common law*, spiritual 
persons, that is, bishops, abbots, &c. were capable of a dis* 
charge of tithes, 1, By bull of the pope; 2ndly, By compo- 
sition; 3dly, By prescription; and these were absolute; 4thly, 
By order, as the Cistertians, Templars, and Hospitallers of 
Jerusalem (7). This privilege was granted to these orders, 
by an ancient' council, explained by the council of Lateran, 
A. D. 1215, and aftow^ by the general consent of the realm*', 
but it extended to such lands only aS they had before the 
council, A. D. 1215, and could be enjoyed only by the reli- 
gious persons themselves, while those lands remained in their 
manurance. The greater part of these exemptions would 
have fallen with the spiritual persons, to whom they were an- 
nexed, upon the dissolution of the abbeys by Henry VIII. 

hsloit.651. k See Stavely v.UUUboriiyHardr. lOl* 

i Hob. s 96 j 7 . 


(7) Pope Innocent the Third, A. D. 1197» by bull or decretal 
, epistle, discharged the order of Pr&emonstratenses from the payment 
of tithes fbr lands of their own culture; but this bull not having 
beea received and allowed in Englan.d» it has been holden* that 
lands, formerly parcel of a greater abbey of this order, are not, by 
virtue of the saiAbull, exempt from payment of tithe. Townley v. 
Tomlinsonr T* 3 Q* 3* Scitcc, 3 Gwm. 1004. Same v. Same, E* 
1 1 0. 3, Scacc. 3 Gwm. 1017 * 
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ha4 they not b^n Bupported and upholden by the 2.1st section 
of . the stat^ 31 H. 8.^c. 13. (by which all the religious houseis 
above the yalue 0 ^^ 200 /. per annum, were dissolved ;) whereby- 
it is enacted^ th|^ King, and eveiy person having heredi- 
taments belongyilg to monasteries, or other religious houses, 
sball ^joy^tlie same, discharged of payment of tithes^ in as 
IStge and ample a manner as the abbots, &c. enjoy^ the 
same, at the time of their dissolution.” By virtue of this 
clause, laymen holding abbey lands enjoy the several exemp*. 
tiohs from tithe before-mentioned, as derivatives from the re- 
ligious persons, who were intitled to them previously to the 
dissolution. And not only tenants in fee of such lands en- 
joy these exemptions, but also where the estate is divided 
into portions, as under a marriage-settlement, the several 
parties, whether tenants for life', or in tail®, as they succes- 
sively come into possession, are intitled to hold the lands 
tithe free. ' But where an abbot enjoying a privilege of dis- 
charge of tithe while the land was in hiS own manurance, 
made# gift in tail; and afterwards by the 31 H, 8. the abbey 
was dissolved; it holden that the donee in tail was not 
intitled to the exemption from tithe". Secus if a common 
recovery had been sulfered. 

By virtue of this clause, also^ the owner of abbey lands is 
intitled to a discharge of the payment of tithes, if he can 
shew that at the tune of the dissolution^ there had been an 
unity ^of possession of the rectory and land tithable from time 
immemorial, and there be not any evidence that tithes have 
ever been paid; for, although a perpetual unity, in the prior 
of the monastery, or religious house, before the statute, ope- 
rated not as a discharge, but only as a suspension of payment, 
because he could not pay tithes to himself; yet, inasmuch 
as the greater part of the monasteries were discharged from 
tithe, by bull or prescription, the courts, after a lapse of 
years, will presume that such discharge existed at the time 
of the dissolution, but fliat the records, or proofs of those 
discharges,- cannot be produced after so long a unity in pos- 
session. _ A discharge by unity therefore is, as Pojilexfeu 
tenris it, a discharge by bull, or by prescription 
but not proved. And the mere circumstance of the lauds 
tithable being under lease at the time of the dissolution, wijii 
not destroy £ls presumption^; but if it appear that the less^ 
pai4 jtitlie, tli^t wilNiestroy the presumption**. Thek^ischarge 
by iifiity must be pleaded as a discharge of the^j^^e/U of 
tithe, and not as a discharge generally. 

l Hett‘1^. Meedi, T. 39 G. 3 . Scaec. ^ Farmer t. Shc^tnln; 133 . " 

4Gwm. 1515 .. o Wildraanv. Oadiefl, Folfbxfcn, 1, ' 

'm WilaonT.Kcdman, Hardr. 174. p Benton r. Trofjf Moor, SSS. w ’ 
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tands betongiog to a^Cistertian are dis^ 

tides', whilst in the mantirance of the owner, ab 
tbov^ intch Itnds were under lease for years (8) at the time 
of t^tlihsolution of thb abbe^; for the privil^, though per- 
soiudi existed- ^ the time of the 4iss<51itlidi|, though not iu 
enw^yetin right:'and the i$verdioners werh intitled to the 
as soon as the lands reverted into their bvvn hands. 

It is*to be observed', that the landa belonging to those ab> 
beys which came to the crown by stat. 27 H. 8. c. 28. (that 
is, the lesser abbeys,) are not intitlcd to these exemptionSMal- 
though such lands were discharged in the hands of the tnit 
gious houses: for that statute docs not contain any clause si^ 
milar ^ the 2l8t section of 31 H. 8. c. 13. 

IbCfosset V. Francklin, T. ^aym. 225. and Star rK. EUyot, 
Free^ 2^. it was holden, that lands fprmerly {^rcet of the 
poesesaion of the prior of •St John of Jerusalem, and vchich 
came to the cfown by 32 H. 8. c. 24., were discharged trom 
payment of tithes. ; ' » ' 

Having enumerated the several discharges from tithe, which 
were enjoyed by religious persons at the common law and 
before the dissolution of monasteries, and by laymen, as de- 
rivatives from those religious persons since that period, it re- 
mains only to add a few observations relative to the exemp- 
tions from tithes, which might be claimed by laymen at the 
common law; iu^ these were tjwaonly — Ist by composi- 
tion real; and 2d,'^y. prescription ae modu decimandi for it t« 
clearly established’, that hy the common law a layman cannot- 
prescribe in a non decimandb (9), or set up as a defence to a 
claim of tithe, the mere, non-payment of tithe from time im-f 
K* 

^ Cowley T. Keys, Scacc. 1^88. 4 Gwm, r See Clayt 41 . pi. 70. Hobi^aoy. Cm. 

1306 . per £yji»^ C. B. reeognia|mg Jac. 047. Cro. Car. W. 

Forter Bathurst, Cro.^Jav. 55^. Joues, 3 ^ 

0 Boll. Rep. 148 . Falm.'iu. pyet*, t Breary v. Manbyt 3 Woort’i Deo. 43 . 

277. b, Si C. ia marg. 3 Burn's Ecc. £; 438 . 3 Gwiu. 904. 


* (8) Of fc^lifey or in tail» per cur. in Wilson v. Redman, Hardr. 

190., Hi^t r. Meads, Trin. T. 1799. Excheq. 4 Gwrn. 1515, Id. 

( 9 ) Neltbet can a hi^ndred or a county prescribe tn^u non deci-.. 
maiido, for a; thing that is in -its nature de jure tithable; but of 
things whi^ iajtfaeir nattffe are not tithable de jure^ a hundrei^;€a* 
fsounty ip* a non deciinando; because in such; 

' tftey ^ without a custom ^ the contrary, and they do 

but iuaiftt on Itor ancient right, and that ih^custom hath not pr®*- 
vailed agaiiM^i^ 'godson, Ld. Kaym. 1 374^84] 

9* C. ^ 

TOb. ir. f 
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memorial, whether the party claiming the tithe be lay impro- 
priator^, or ecclesiastical rector, and whether the norii^y- 
tn'cnt extend to ojr a portion® only of the tithes. 

And this, ssj^s iB^bart, is infavorem ecclestc^^ lest layipen 
should spoil tne church. But there is a distinction between 
a prescription iii non decirnando, and a claim of all or a por- 
tion' bf tithes, supported by evidence of actual enjoyment or 
the pernancy of tithes. The former is, as before remarked, 
unlawful, and cannot be^maintained. Nor can any presiimp- 
ifoh be admitted to support it. The title to the latter is not 
unlawful, and long possession is evidence of it. Hence, 
Where there has been an actual pernancy of all* or a portion ^ 
of tithes, by lay hands under conveyances as lay prO^rty for 
a long period of tiine, axourt of equity will not interipo^ in 
favour of the rector, &c. to disturb such possession ^ Which 
might have a lawful commencement), by calling on the de- 
fendants to shew a lawful commencement. 

I . The king is not by virtue of his prerogative discharged of 
tith^ for the ancient demesnes of the crown, but he is capa- 
hfeof a discharge de non decirnando by prescription; becaus# 
hif. is persona miiia, as well as a bishop. But if the king 
alien. any of his l^nda so discharged, his patentee shall pay 
tithe* ; and, from the time of sncli alienation, the prescription 
is destroyed for ever, although the same should afterwards 
come into the king’s hands s^ain by escheat or otherwise*. 

Composition rea/.]— A composition real, according to Gib* 
“ wh^re the incumbent, together with the patTon and 
brdinarfh make agix^meiit by deed executed under their hands 
^ and s^ls, th^ certain lands shall be dischaiged from the pay* 
:ineoti of tithes in specie, in consideration of a recompense to 
the incumbeiit," either in money or in lands, to him and his 
successors for ever, or in spine other thing for their benefit 
add advantao'e.V So Sir Simon Degge* observes, That 
; which we call a real composition is where the present fhcuiii- 


St. Edmund'a v. j Scotty Ayrcy, T. 19 G.. 3. Sc^rc. 
r * , Com, Kiftpji 643. 2 Gwm. 7^7. U^kcivs Vta, juu. 625. 

S< C. 4«nnuig« v'. Lcltis, ,9 Gwm. 7 Uoth;im ▼. Fortier. 3 Gwm. 8^.' 

! iM.'S. a Compost w. — , Hard. 8tS. 


Vv Bdirardfr, If. 3& G. d. b Gibsoa^SiCodmc^-lit. 80;ef 5. 
Scacc.4 9'*>i>* in iiotis.ed. J7i3^ .^S^e 8^n^-S^ W. 

x-Fduibair v. Rolhu'ham, L. J. II. Jones,. aCS. 

" March U, 1759 * Henley, Lord c pt. 2 . e, ^0. 

3 GiTm. 1178. Edwards?. * 

Ld. Vcvuon, 23 Feb. 1731. Scacc. . > . ? v, / ^ 

(10) Bqt see the remarks of LA l^iighbdrough, C. on this 
»h Xi>ee« ivCalland, 5 Vee. jun. 186* 
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l>cnt of any churcli, top, ether witli the patron and ordinary,' ilo 
agree, under their hands ^nd seals, or by line in the king’s 
oourts,.that such Ig^nds shall be freed and discharged of pay- 
merft of all manner of tithe for ever, paying some amuial 
payment, or doing so»ne other thing to the ease, prolit, or a<l- 
vantage of the parson or vicar, to whom the tithes did be- 
long.” 

I^rom the preceding definitions, it appears that there must 
be the following reriuisites to constitute a real composition : 
I. That the tithe be discharged ; 2.,*Tliat a composition be 
given in lieu of such discharge; 3. '^J’hat the composijtiou 
must be made with the consent of the patron and ordinary,; 
4. To these it may be added, that a composition must have 
been made before the stat 13 VAiz. c. 10. ; for, by thp Ihirdi 
section of that statute, “ masters and fellows of colleges, 
deapfi and chapter, masters of hospitals, pai*sons, vicars, dr 
other persons having ecclesiastical living or tithe, are restrain- 
ed from making any conveyance of the same, qtlier than by 
lease for 21 years, or three lives, from the time when such 
lease shall be rnatle, and reserving thereupon the accustomed 
3 'early rent” And it has been liolden^, that 'a decree iht 
equity, confirming an agreement for the acceptance of land, 
in lieu of tithe made since the stat. 13 Eliz. c.. 10. is not bind- 
ing on a succeeding incumbent, although such agreement wa^ 
sanctioned by the concurrence of all the parties, and although 
it Inad been acquiesced under for 130 years. 

The best evidence of an agreement for a real composiLioii 
is the proiluetion oF the deed whereby it was created’;' where 
the deed cannot be produced, some evidence must be^giVeh 
referring to the deed, or shewing that it once existed, inde- 
liendently mere usage ; for if it were otherwise the church 
would be irorauded, and every bad modus turned into a good 
composition^. 

hth Secthn nf StaL 2 § 3 £d. 6.— By the oth section it is 
enacted, ** that if barren heath or waste gronn<f, (otlier tUun. 
such as is discharged from the payment of tithes, l)y act of 
parliament) which* has laid barren and paid no'lithes, by r< a- 
«on of thfe same barrenness, be improved and 'converted into 
arable ground or meadow, it sliall, after the end of seven yeais 
iioxt after such improvements, pay tithe o£ aom and liay 
"§fdwtrig upon the same/’ ’ / / 

4 Jones V. Siioir,T. G. 3. Scacc. * Slo.SiP.? Bra. P C. 34. Twrfi!ii^ 

a Gwm. 1 1^. See «ls« Cnrtwright v. ' ' cA S. C. 1). P. 

, CoKqh, E, X,, M,. vyapd*? e flcatUi^n* v. lUaidVfannjr, 3 Bro. 

D. KS. Alt. 0. y^'Cnolinicy^Ankb. Cli> C £17- 

' •> i ' N X 2 ^ 
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But^ if any such barren waste or heath ground, has been, 
chui^ed with the paymeht of any tithes, and the same be 
improved or converted into arable ground or meado^, the 
owner shall, during the seven^ years next following after the 
improvement^ .pay such kind of tithes as was paid for the same 
before the improvement. ' ^ 

Barren Heath or Waste Gronnd,']^Barren ground^ is un- 
derstood, by the opinion and judgment of the common law, 
to ha ground whereof no profit arises or grows ; but ground 
which has been stubbed, and afterwards bears corn or grass, 
is not barren. By waste ground is understood such ground 
as no man challenges as his own, or no man can tell to whom 
it certainly belongs, and which lies unenclosed and uiibo'unded 
witi) hedge and^diich ; but the ground which is enclosed and 
hedged and ditched in, and the land known, is not wfwte 
ground* By heath gromd is to be umlerstoocl, ground which 
is dispersed aiid lies as common. 

Tliis fifth clause was designed for the advancement of 
tillage, and consequently, although the land yield some 
fruit, yet if it be barren land, quoad agricuUuramy it is within 
this statute^ On the other hand, if thii land be not snapte 
kafitra sterills^ but is capable of producing a crop of corn, 
without extraordinary expense in the tillage, it is not pr(> 
tected by the statute. Such lands only are withiu this 
clause, as, over and above tht* necessary expense of enclosing 
and clearing, require also expense in manuring before they 
can be made proper for agriculture (1 1). ^ 

In a case where it appeared^ that the land had been marsh 
and ^(idy land, and covered with saltwater, that from time 
immemorial no grass had been known to grow thereon, and no 
profit had been made of it, until the tenant, at a gttat expense, 
by the erection of banks and sea-walls, prevj^ted the sea 
from overflowing the land, and thereby was enabled to con- 
vert it into arable land, which produced corn : it washoldcn, 
th^t this land was not protected by the statute ; Coke, C. J., 

' h 2 Inst. 656. 

g -Fer Curiam, Dyrr, 17«. b iii mar^. i Witt v. Burk, 3 Bulat. l65. 1 Rbll. 

V, Collins, post. I206. Rep. 354* S. C. ^ . 

- (pi 'fiai;ren ground is such ground, as will not bear corn, 9f itself* 
witl^u|jV^ryj^ cost in the extraordinary manuring of it,^ Agreed 
l^er 3 $i|Ut. I66\ Barren enclosed, within the.ineaixing of the 
atat./Bdiy. 0* must such land as is nafttr^ and 

Holland iipop^ which wood or the.lihe grew,beipre, which is after- 
wards burnt, and the land converted into tillage. Per Pdw^^ J. 
Lord Rayin. B9U See also Horner v. Bonner, ti Mod. pG. 
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Dbdderidge, and Haughton, Js. observing, that land was not 
barten, which could bear corn without cost, as this did, ami 
therefore tithes bught to be paid for it; and tlmt the circuni- 
stlnce of thg party having. been at great coats in raising a 
mound to make this gooil land, by tlie exclusion of the sea, 
would not alter tlte case (12). 

Land, the tithe of which was demanded*', was part of a 
common adjoining to the town of Caermarthen, belonging to 
the burgesses, formerly lying open, and depastured by cattle 
and geese, which in the year 178.> was enclosed and converted 
into tillage. One end of it was wet, and there was a conside- 
rable expense incurred in draining, as well as in (inclosing. 
In the spring of 1785 it was partly sowed with oats, arfd 
without any manure produced a valuable crop. It was holden 
that this land was not protected by the stalnie, not being 
aunpte nataril sterilis, and consequently should pay tithe im- 
mediately: Efjre^ C\ B. observing, that enclosure was essen- 
tial, in some situations, to the eiijoynjenl in severally, with- 
out being essential to the fertility. Draining might be a great 
improvement, might render land more productive, wliich 
would be of itself productive without draining. It was not, 
therefore, because a great expense was incurred by caiclosing 
aikl draining land without more, that such land should be 
protected by the statute. If laud will bc'ur a crop of coju 
without expense in tillage, this circumstance is decisive tliul 
the land is not suapta nalura atcrilis. 

The land in question was u hollow parircl of ground, sur- 

k Jones V. Le David, H. rj I < 1 ..*^ Slracv. {Kyrc’a IMSS.] 4 (Iwin. 


(12) I'liis ease is alluded to by Lord Hardwieke, C. in Stoek- 
well V. Terry, t Vez. 117- '‘There is an expense in gaining land 
from the sea, yet the seven years are not allowe<l,* though overflown 
time out of mind, beeause the beneflt is lasting; hut if an addi- 
tional expense is lucessary to make it [>rodue(* the lirst crop, seyc^n 
years shall be allowed.*’ * , . 

“ As to the case of land newly gained from the sea, if that detor- 
inihation can be supporte<l at all, it must be by other reasons than 
tliose assigned in the book. If such land is not protected, it must 
be because it is not within the dcscnj)tion in the statute ; because 
it is n<?Tth6r barrep, .nor waste, nor heath ground, but fronx the hio- 
iVient of its existeiia'. as laiid, is fertile, enclosed, and capable of 
tillage,' artd therefore of a description which the statute cknndt 
attach urtoh;’' Per’®yrei C., B. in Jones v. Le David, 4 Cbviti; 
ib3b,'D. \ ■' 'V/" ^ 

/' < - J ^ ‘ • Jn ■“ .* ' ‘ 

• Sec Shcringtoa r. FlctrobJ, Cro. Flis. 47 s. 
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rouiiifcd by batiks' the unfevcn’or bahky part was of littfeof 
no value, and produced bristrs only, tlie flat part was b^gy, 
and deep, so that cattle could not godjpon it without 
dahget c4’ Being lost*; when it was drained, and ploughed 
and sown, the same could not be harrowed by horses or cat- 
tle, but the 0 (!cupier was obliged to employ men to barrow; 
the uneven or hanky part was not capable of being ploughed 
without its hoiug first dug; the crapvS produced during the 
years for which the plaintifi' claimed tithe were so l)ad„ aitd 
the profits arising from the cultivation had fallen so mucit 
ftbort of the money expended, that it would not he passible 
for the defendant to be reimbursed for the same in twenty 
years. B., bitting for the Ghancellor, held tUatthib was 

protects I by the statute, ^ 

In a case W' here it appeared, that an ancient warren and 
shcep-wallv of 107 acres, in which were some furzes, had 
been ploughed and denshired, and produced a emp of the 
value of 240/. "* ; it was holden, that the land was not suaptc 
ntiturd barren, but profitable land. 

See the like determination as to a common field for sheep, 
which hacl boon overrim with brnshw^ood, briars, and 
other *wec(ls 

So w here a Avood had been stubbed and grubbed up®, and 
made fit for the plough, and employed to the purposes of 
ara])le land, it was holden, that it should pay tithe presently, 
for wpod ground is terra fertilis et fcscundo, 

iih=Q rule of law for determining what is barren ground, is, 
whether the land is of such a nature as to requite an extra- 
ordinary expence in manuring or tilling, to bring it into a 
proper state of cultivatiouP, and not whether it is or is not in 
its own nature so fei tile as after being ploughed and sown 
to produce of itself, without nia’.iuring or tillage, a crop 
worth more than tlie expeiicc of ploughing, sowing, and 


Of the Persons to whom Tithes' are due. 

Prima facie all tithes not appropriated belong to and are 
the redfor of the church of that parish wherein they 

Cb. ^Gwrin. 1594. Rc 3 , H>* esfi.&a 
w Ap^n, per Polbcn i sg. An^- Fr^nv 

*h 1693 ^ Unil. N. P. lf)l. p War\vi« t. Certtirts, 1«au1fe k Sfe)- 

n Stuckvrcli v. T*?rry, 1 Veg. ns. wyii, j34<). lA. Selica vV Powell, 

<5 Tamil 207. P. 
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-aris^f Butt, the parson of one parish may claim by prescrip- 
tion a portion (13) of tithes in the parish of another*;. . 

Extra-parochial tithes belong to the king**, who is a 
'mixed person', and capable of tithes at the common law in 
pernancy*. 

Antecedently to the statutes for the dissolution of monas- 
teries, spiritual persons only, or a mixed person, had capa- 
city to take tithes ; mere laymen were incapable of them*, 
except in special cases, as in the case of Pigot v. Heron", 
Cro. Eliz. d99. 785. cit^ in 2 Rep. 45. a. where it was ad- 
judged, that a lay person, owner of a manor, might prescribe 
that he and all those whose estate he had in the manor of 
Dale, in Dale, from time whereof, &c. had paid to the parson 
of Dale, for the time b(‘ing, a certain pension, yearly, for 
maintenance of divine sciTice there, iu satisfaction of all tithes 
within the same manor, and further prescribe in a (juc 
estate in respect of such pension, for. all the tithes within the 
manor. 

Since the statutes for the dissolution of monasterica*, the 
tithes which were appropriated to the monasteries so dissolved, 
are become lay fee, and laymen are capable of them in per- 
nancy, not quA laymen, but as the derivatives of theccclesias- 
ticafpersons to whom tliey formerly belonged. 

As laymen were incapable of having any tithes until the 
dissolution of tlie monasteries, there cannot be any ancient 
descent with respect to tithes : 

A rectory in Keut^, formerly belonging to one of tl^ dis- 
solved monasteries,, having been granted, by Henry Vlll&^to a 
layman, to be holdon in fee by knight’s service in capite ; it 
was adjudged, that although the lands were descendible ae- 

p 14 11..4. 17. a. 44 Aks. pi. S25. l Rol. in Banister v. 'WrigUt, Sty. Ucp. 

Abr. 657. 137. 

(] 22 Mfi* pi 75. 3 lust. (147. 1 Roll, t Aiiiii.iu Doct. LandatT, 3N. R.AfiS 

Abr. ti:>7. u M. 39 & 40 Eliz. B. R. 

r 10 H.7. 18. a. X Qro. Eliz. r»l3. 

s 3 Rep. 44. a. Cro Eliz. 512. per cur. y Dor d. Lushington v. Bp. of Landa^ 

and otlicra, 2 N. K. 491. 


(13) Portions are the remains of those arbitrary consecratio^a^ of 
tithes which took place before the settlement of the parochial riglit 
of tithes. The precise time at which tlie parochial right of tithes 
was settled cannot be ascertained; according to Sir Simon Degge, 
it by constitution early in the tfairaonlb 

. century.*’, . . ■ ‘ 



to the yet the tithes must^def^ 

scj^nji tq the eldest i^ccordiog to the ruUwk of. descent nt 
^he cpmmoo ^ ' 

A psETsorrjshaU not<pay tithe for Ms gl^to the vicar; for 
epcleidia decjimag solvere ecclesias non debet** But if the f)ar^ 
son his glebe for years*, reserving a bent, the lessee 
shall pay hiin tithes. 

\ A rector is of common right entitled to alt kind of tithes, 
the vicar can claim against the rector, by endowment only ; 
or prescription and usage, as evidence of endowment. 

Where there is npt any written endowment**, and the vicar 
has been in the perception of all the small tithes, the court 
will presume him entitled to all small tithes of modern 
trod notion. ' > 


, 5 ( ' 

jHy wha^ a(id against whom an Action on the Statute may he 
, ; brought. 


This action may be brought by the rector^, or by one or 
more^ farmers of the rectory. 

If the rector be entitled to tw^o j^arts, and the vicar to a 
third part of the tithe, and the parson and vicar, by several 
leases, demise their respective shares to a third' person, such 
lessee may maintain an action for not setting forth all the ‘ 
tithes*. 

right to tithes accrues immediately on the severanOe* 
cons^uently this action must be brought by the person enti- 
tledito the tithes at the time of severance: 

Hence, where A. executed a lease of tithes to B. on a day 
subsequent to their severance, but before the tithes, were 
carried away by the occupie/s of the land, it was adjudged 
that B. could not maintain an action on this statute^ 

The action can be brought by the party grieved only; 
hence where this action was brought by the plaintiff for him- 
self Judgment was arrested*; 

being possessed of a lease of tithes in right'of his 

z d Kent y. PeoV^yonjCrOv Jiao, 70.^ t i : 

See also Cfo. ERs.V 57s. ' . c Clii|ii)peTiipav<..BUt, 

ftOwen^Sp. * '• > >. 

b Payne r. T.‘ aa f}, 3.^ f W^bu^d ▼. Tuck, i Bos. &Pul. 4.5at/ ^ 

Scatc'/. a/Wfn', 1^4% \ " g' Johns 7 . .,CavaP« ai U v^wr* . ' 

f Uay V. Pccktrell^'Slddn^lS^.* ' C. , . , ‘ 
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ex.e<suferix> to her former hu^nd^, gmiits )all hS 
right, title, and. interest’* in the aforeRaid tithes *to B.; 
It was holdcri that the grant was good, and that' A. B. m*ight 
uiaint^iu an action ion this statute for diot setting out titlies. 

^ executrix of lessee for years of a rectoiy take husband^ 
the liusband and wife may join in an action on this statute*. 

As the action on this statute is a personal action, tenants 
in common of tithe ought to join as plaintiffs *»; and if they 
do not join, advantage may be taken of it by plea in atbat'e-^ 
jnent, but not in arrest of judgment*. 

'riiis action may be maintained by executors*, for if is 
within the eijuity of the statute of the 4th Edw. 3. \l?^hich 
givei» to the executor an action of trespass de bonis testatoris ; 
but will not lie against cxccutora. 

Generally" the person entitled to the nine parts at the 
time of severance, ought to set forth the tithe, and if ha 
fails in , so doing, the owner of the tithe may sue him, al- 
though his interest in the land be determined before tlie 
tithes were carried away, provided he remain owner of the 
voni, 

If there be two joint-tenants®, and one only enter and oc- 
rupy, this action is maintainable against the joint-.teuant, ,wbo 
occupied alone. ' , • ra 

So if there be two tenants in common*^, and one of them 
sets out Iris tithe, and tlie other carries it all away, the action 
shall be brought against that tenant in cummou alone who 
carried llic whole tithe away. . 

If a person buy corn, standing, of the proprietor of a rec- 
tory he must pay tithe, unless he has special words in the 
contract to discharge him from payment of tithe; and the 
carrying away such corn, without setting out the tithe, will 
render him liable to an action on this statute. 


Of the D^rlaration, < 

It is not necessary for the plaintiif to set forth his title spe- 
cially, because it is but inducement to tlie action; it is sulfr* 

li Arnold V. Bidd'ood, Cro Jac. 3IS. ni Mr. J. More ton's case, 1 Venti*. 30. 
recognized by De Grey, C. J. in I Sidf. 4(i7.,Sl Keb. 60®., S/C. 1 Sidf. ' 
ThrusCoiit VVils.' 8S. but see 1 Vernon, b'o. r 

i Bendibs vi' SherCian, Cro. a Kipping v. Swayii, Cro. Jac. 334^ 

£liz. 6i3. ^udgmipnt alfirmed pf)| , o Cole v. Wilkes, Hutt. asr. > ; • 

iw J' ^ M V.' ' ^ , p, Gerard's case, cited and said to liavo' 

k Grtaiiwood'i eaiie, Clayt.!2d; . ‘ been adjudged, 4* 
i Cole V. Banbury, 1 Sidf, 49. Se^ also q Moyle v. Bwier, Gio, Jac. 361. 

^ost. 
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<3lent4for' hhn to allege generally, that he is rector, proprie- 
tor, or farmer, without dewing by what title'; for this is a 
pei'SOnal action, grounded merely upon a epntempt against 
the statute, in not setting forth the tithes, and not for the 
recovery of the tithes, although the title to the tithes may 
come in question. 

In an action by two farmers upon this statute, who claim- 
ed under a lease from a patentee for life of the king, an excep- 
tion was taken, because they did not shew the patent®, but 
the objection was overruled ; 1st, because the letters patent 
did not belong to the plaintiffs ; 2dly, because the plaintifis 
did not demand the tithes themselves, but damages for a tort ; 
and the title shewn in the declaration is only conveyance to 
the action. 

Plaintiff declared*, that he was rector of A., and entitled to 
the litties of certain lands, in the parish of A., and the tithes 
of certain lands in the parish of B., without sln^vv ing how he 
became entitled to the tithes of lands out of his parish ; after 
verdict, this was holdcn sufficient. 

So where plaintiff declared", that he was rector of D. and 
S., and that defendant, being occupier of lands in I), and S. 
carried off the corn untithed, without shewing which part 
of the lands lay in D. and which in S. After verdict for 
plaintiff, on motion in arrest of judgment, the declaration was 
holdeh sufficient, for this action is in the nature of a trespass 
founded in a tort. ' 

;Sp if the plaintiff declare*, that he was seised in fee of a 
p^ion of tithes of corn growing upon such a grange, this 
will be sufficient. 

Neither is it necessary to specify the kinds of grain^, or by 
whoiri sown, or the number of loads of com* or hay carried 
away. 

It is sufficient for the plaintiff to state in his declaration 
the single value of the tithes*, without adding the treble 
value ; and where the treble value is set forth, a mistake in 
computing it will not vitiate. 

WRert? the severance was alleged to have been before the 
sowing^, and exception taken on this ground, after verdict it 

r Babington V. Mattliewfi, Bulst. x Samlersv. San(]fbr 4 ],,Cro. Jiic. 437 * 

1 Brownl. 96,7. Moyte v. Ewer, Cro. y Bedell and Wife v. .Sherman, a'Xu»t. 

iiic. 363. Cham iKiruon y. Hill, Yelv. ^50 . 13 Rep. 47. S.C. . . « > 

63 . P. z I BrowpLj.i. > , 

B Dagg and Kent y/Pcokeyo% Exicb. a ,Co|ie v. B. 

Chr. Gro.'Jdc'.TO* b Pellelt v. Hcnwbtih, %ggfi',.^S« 

t Phillipti V. Kettle, l^llii'd. 173, 6th cd. 

u Fcllo\f6 9 JUv. 1. * 
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was disallowed, because the allegation of the sowii^ w|s 
superfluous, and so ai<led by verdict. 

Regularly, the declaration, pursuiii" the words of the 
. s.t.'itute, ouglit to allege, that the defendant is sithditus doHiini 
ri'iris; hut to aUc^e defendant to be ocenpator terr.T, has 
been holden to bo equivalent, for that implies that he is su6- 
dihfs^. 

It ir. not neces.sary for the plaintiff to* sd fortii t!ie title 
of the defendant** ; alleging generally, that he was occupier, 
without shewing how or what interest he had, will be stifli- 
cient. • 


Pleadings* 

Nil fkbet is the general issue usually pleaded to this ac- 
tion®, but it bus been holden, that not giiiUu^ is also a good 
plea. ^ 

A <U8charge by a real composition must be pleaded spe- 
cially ^ 

lMe?i that the piaintiff sowed the corn, and sold it to the 
defendant, is not a good plea, because such sale will not ex- 
cuse the payment of tithes \ 

The statute of limitations (21 Jftc. 1. c. 10.) cannot be plead- 
ed to this action*, for that statute, s, 3,, is couliued to actions 
of debt grounded upon a lending or contract, without speci-^ 
aitjf, and to debt for arrears of rent. But by stat. 53 (xeo. 3. 
c. 127. s. 5. No action shall be brought for the recovery 
of any penalty for the not setting out tithes, uor any suitlUSti- 
tuted in any Court oi’ hhiuity, or in any Ecclesiastical Cpurt, 
to recover the value of any tithes, unless such action shall be 
brought or such suit commenced within six years from the 
time when such tithes became due.” 


Ecidence, 

Long possession, acquiesced in by the defendant ^ is primd 
facie evidence of the rector’s title against defendant, and sw- 

c F1iUii]>s V. Kettle, Hai'Ur. 173. h Moyle v. Eiwcr, 2 Bulst. 1S3. Cro. 

d March, ^1. pi. 4<): Jar. aSl.S. C. 

e ▼. hited, Hob. 21 8. i Talory v. Jackson, Cro. Car, 313. re- 

f Johns V. Carne, Cro. Eliz. 621. 2 cognised i ft Cochranv.Welby,! Mod. 

lost. O';!. S. P. Worllcy V. Helping- 246. 

tilaift, Cro. 76^' "CUumperaou r. k Clayt. 48. pi. 33 . See alsa Chapman 

AiW, Moor, ^14'.'* ' V. Beaul, T. 27 0. 3- Scare. 4Gwni. 

g I l.er. 165. 14 SJ. and H^itIs r. Adgc, Stac^.T. 

9 W. 3, 2 Gwm. 560. 



1212 


TltUKS. 

t 

pereeU^s the necessity of proving institution^ induction, or 
feading thirty-nine articles (14). . 

. ;Tlie plaintitr declared as farmer of the rectory of Fristbn, 
iP( Sussex®, and proverl himself lessee of J. S., who was 
lessee to the dean and chapter of ('hichester, to whom the 
f^tory belonged, and produced the lease from J. S., but did 
not produce the -fease from the dean and chapter to J. S. ; 
however, upon proving that he received tithe of others, as 
fanner, it was holden sufficient. 

So where the plaintiff®, being farmer under the dean and 
chapter of Canterbury, proved that he had reetdved tithes 
for some years as such, ii was holden sufficient, without 
producing any lease. 

The plaintiff declared on a lease made to him for six 
years by the parson®, if the parson should so long live and 
ronti/iue par^sofi there. The jury found the lease for six years, 
if the pardon should so long live, but the words “ if he con- 
tfniied ’parscfD” were not in the lease. The variance was 
lioldefi to be immaterial, 1st, for the additional wurdfe in the 
declaration, “ if he should so lon 2 continue parson f are only 
■sHiat the law implies ; 2dly, because the lease is not the 
groiunlof the action, nor is the declaration founded upon the 
lease, but upon the carrying-away the tithes. 

Tho' yedaration stated p, iliat“///t' tithes of turnips were 
vielded dnd paid, and were of right due and payable within 
forty ycar.^ nejrt before the making ike slat. Edw.Q'" The 

TO S^Win V. nutfAy, UiiW. "N. P, ISB. o Wlifelcrv. Heydon, Cro. Jar. 338. 

jpit IVmbirton, C. J. Siissrx A.ss. p Hallewell v. 'i'rappes, Eiist. T. 

'T 6 §a. 9 Bos. & rill. N. li. 173. 

n Hartridge v. Gibbs, BuU. N.P. i38. 


(14) “ In penal actions on stat 2 & 3 Ed. 6. it has always been 
holden sulficient proof against the defendant, that the party suing 
is in the act of receiving the tithes from defendant.*’ Per Lord. 
Kenyon, C. J; in Kadford q* t. v. McIntosh, 3 T. R. 632. where it 
was holden, that in an action for penalties on the statute, lay ifig a tax 
on post horses, brought by the farmer of the tax, it is not necessary 
for the plaintiff to give in evidence his appointment by the lords 
commissioners of the treasury, or the commi^sionei-s of the stamp 
duti^ authorized by them. Proof that the defendant has account- 
ed with him, as fanner, for the duties, is^ sufficient. A lay iinpro- 
ptjat^.ia entitled to all the favourable presumptions to which a* 
rectors 9 cptidecU both with respect to time and exemptions, 'Sf^d, 
consequently, if he prove himself impropnatbr, it>ilt be.sulficie'if^,’' 
without proving the receipt of tithes* Within time of imamprsf* * 
'Whieldon v. lUrVey) H, 1)'G, 2. Scicc. 3 Gwm. 1)51. 
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.siecond count contained a similar averment, as to the tithes of 
potatoes. After verdict for the plaintiff, it was moved to set 
it aside, on the ground that the averments were not, and 
could not, be proved, inasmuch as turnips and potatoes were 
not cultivated before the statute of Edw. (>. lint the court 
said, that the true construction of the stat. Edw. (i. was, that 
if the lands charged were subject; to the payment of tithe 
within the pei'iod mentioned in the statute, tnat was sulficient 
to prove tlie allegation in declarations of this kind, and to sup- 
port the phiintitrs action ; that if it were clear that nothing 
but wheat had ever been sown upon this land, still that would 
not preclude the tithe of other tithable produce from being 
takc.n, and that as no evidence had been offered at the trial 
to pro‘. (^ that turnips ami potatoes were not cultivated pre*^ 
viijusly to the stat. Edw. 6. they could make no such pre- 
sumption against the justice of the case, even though such a 
fact might be asserted by persons wlp had written upon the 
subject. They added, that whatever tnight be the c*ase with 
respect to potatoes, their own information led th^ to believe 
that turnips were in cultivation, in this country, before the 
stat. of Edw. (>. 

'Fhe defendant, ujioii the general issue, may prove*^, that 
he duly set forth his tithes, but if he afterwards carrier! them 
away, such defence will not avail him; so if he sell his com 
piivateiy to another, and after selling it in that manner, cuU' 
and carries it away, the action lies against the first own^r; 
the same law is% where the owner of the land privately 
sells Ins corn to another, who privately cuts and carries it 
a^vay. 

Defendant, under the general issue of nil debet*, may give 
in evidence a modus, or customary payment, and thereby de- 
feat the plaintiff’s action. 

The rankness of a modus is a question of fact, and not of 
law, and can be determined by a jury only®. 

If two fiirmers of tithe sue, and the defendant pleads nil 
debet, and upon trial proves an agreement with one |?f them 
only, this shall bind his companion®. 

Verdict. 

If the verdict be given for the plaintifi *, it is incumbent on 

% 1 Brotvifi. 34. Seacc. 9 Gnrrt. 1059, TweltV 'V,'' 

r » 64y. t jWelby, H . SO G. 9. Sc«C€. a Ohrt».‘ 

B Charry v.GarUni), Dorset Kent Asa. 11, 9S. / 

t^igi^'corain Wartl,CH. sCiwm.Q&i. nlVloor, 915. 'v *' 

t B^tbrd ▼, Santb^ll, Ml CT'S. x Ueg[g^', ed. 404,^ ^ r 
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the jury to find how much of tlie debt deinandod by the de-* 
daration is due to th^ which is to be done by tre- 

bling? the value of the tithe subtracted. 

The plaintiff shall recover according to the verdict^ ; 
henc(', where, in the statement of the treble value of the 
tithe, there was error in the calculation, and the plaintiff de- 
manded less than he was entitled to; on motion in arrest of 
judgment alter verdict, an exception was taken, on the ground 
that the plaintiff, having demanded less than v/as due, ougla 
to have acknowledged satisfaction for the residue; but the 
court overruled the objection, observing that the denmnd in 
this case was not for any sum certain, as in an action grounded 
on a specialty, but only for so much as should be gtveii by the 
juiy, the plaintiff' being entitled to rceovciv not accoidiiig to 
his demand, but according to the verdict. 

It found by a special verdict*, that the abbot of A. 
was seked in fee of certain land, and tint he and his prede- 
oessonii tichl the land discharged of tithe, and that he had 
granted the land to All Souls Colleg<* ; it was holden, that 
the prescription was personal to the abbo(, and did not rim 
with the land, and that it could not be iniended to bo a dis- 
charge by a real eoinjjosition, it not be ing so ph atkd, nor 
found by the jury to bo so. 

In an action on this statute against several defendants, 
upon nU .debent pleaded, the jury found for the plaintiff* 
against one defendant only, and as to the others uit dehent ; 
upon motion in arrest of judgment, because it was an action 
of /.debt founded on a contract v/hieh is entire, tlie court held, 
th^it the action was founded on a tort, and not on a contract ; 
rUft guilty would have been a good plea, and therefore a ver- 
dict may be given against one of the defendants, and for the 
others, us in actions upon torts. 

An action on this statute, being brought, by tlie party 
grieved for the purpose of trying a right, und being more be- 
neficial to the defendant, than to be carried into the spiritual 
court, is not considered us a penal action brought by!a coni- 
inoa infornier. Consequently, a new tijal will bo granted, 
w]^rc it is dear that the verdict has been giveir for the defen- 
dant against the weight of evidence alttiough, in penal ac- 


y IViiiliertohv.SlicUon,Cro. Jac. 498. 

/RQi«it.54 S.C. 

^ Bdls V. ^tkinsoo, 1 Ler. 165 . 
a Ilaslard r. HaiK'ork, Caiili. te- 
cogiitsed in Uadynun v. WWtaltcr, 


B. R. M. 8 ^ G. 3. cited in » not;.^ to 
Barnard t. GaetHnfr, 3 Bast, 67^. 
b Hnlloiyay r.HevrcttjTrin. 13 

MSS: Bant. UiW,p,33:K 14 ^ 1 ^ 

y. Pow(l (,6 Tannt. fo?. S.>p. . 
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tions, the courts will not permit a verdict to be disturbed on 
this ground®. 

Cosis, 

As to the costs, see the remarks on the second section, 
ante, p, 1198. and post, under tit. Judgment, 

Judgment, 

This being an action for the recovery of a treble value of 
the tithes, in a case whore the single value was not recove- 
rable at common law, did not fall within the slat, of GIoii- 
ccsler (15); the plaintiff’, therefore, was not intitled to reco- 
ver costs under tliat statute^ consequently tlie judgment for- 
merly was only for the debt** found by the /juryfand if the 
jury upon the trial had given costs and damagi^s, it was in- 
cumbent on the plaintiff to enter a remittitur, and take judg- 
ment for the <lebt only ®; but an alteration lias been made in 
this respect by stat. S & 9 W. 3. c. 11. which see ante, 
p. 1198. 

Tf judgment be for the plaintiff by nil dicit^ non sum Inf or* 
matifs^ or upon demurrer ^ the judgment may be entered for 
the whole debt demraidcd by the declaration. 

So if the issue be on a collateral matter®, as on the custom 
of tithing or discharge by statute**, which is found against 
the defendant, and the defendant hath not taken the value by 
protestation, he shall pay the value expressed by the plaintiff' 
in his declaration; for by the collateral matter pleaded iu bar, 
ilie declaration is confessed in the whole. 

If the action be brought against two or more defendants*, 
and a verdict is given against one or two only of tlie defend- 
ants, plaintiff is intitled to judgment against those, although 
there be a verdict for the other defendants. 

It is expressly provided, that the statute of jeofails, ICtand 
17 Car. 2. c. 8., shall extend to this action. 

c Broukq. t. v. Middleton, lo £aRt, f 404 . 

uOS. i; Co^lerdam’s case, rited in Yelv, wr- 
it Co. Bnt. 163. a. 3d cd. h IJoH'leR v. Uroudhrud, . 4 ioyn, 

tt V. Penkevij^t. Cro. JuG.70. i Style*!, .'jjy, See also auO*, mv 

where this mode adopSc-d. der Verdict. 

(I, ' 5 ), “Where a statute gives damages by creation, there the 

E laintiff shall recover 110 costs; the reason i-*, because damagea 
eiiig given out of course, ar>d where tlr* coniitioti law* does not 
give them, and tlie statute being therefore iutroductive of a new 
law, the plaintiff shall recover what the statute appoints him to ra- 
cover. and no more.”.. Hai’dr. 
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TRKSPASS. 

!♦ In what Cases an Action of Trespass may 
maintained. 

IL tVhers Trespass cannot be maintained. 

HI. Of iheD^ctaraHon. 

IV. Of the Pleadings: 

I, Of the General Issue^ and what matj he given in 
Evidence under it. 

Q. Accord and Satisfaction, 

3. The, Common Bat\ or Liberum Tenemenlum* 

4, Estoppel 
, * 5.’ Licence 

of IVajf, 

Tender of A maids. 

V. Costs. 


I. Jn iehat Cases an Action of Trespass may be main* 

tained. 


jThe land of ^veiy owner or occupier is enclosed and set 
4 p^ fronft that of his neighbour, either by a visible and 
tanwde fence, as one field is separated from another by a 
hei6^, wall, &c. dr by an ideal invisible boundary, existing 
only in the contemplation of law, as when ^he land of one 
man a<\|dina to that of another in the same open or cdnimon 
field. Hence every unwarrantable entry upon the land of 
another is termed a trespass by breaking bis dose. 

The form of action which, the law has prescribed for thiSt 
miury is ail action of trespass v j c* armis auare clausum fre'^ 
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111 'which the plaintiff' may recover a compensation in 
•iamaf^cs forthe injury sustained. 

Although the words of the writ arc quare clausum fregit, 
yet it has hecii adjudged, in many instances wlu're the 
plaintiff had not an interest in the soil, but ai) interest in the 
profits only, that trespass may bo rnaintainc'd, and this form 
pursued. Hence it was holden*, tliat the grantee cr patentee 
of the king de Iierbagio foivstae, might maintain trespass 
against any person who consumed or destroyed the grass, and 
tliat the writ should be quare clausum fregit. So where 
plaintiff’ is intitled to the vesture of land!*, that is, corn, grass, 
underwood®, and the like. So where plaintiff’ had an exclu- 
sive (1) right of cutting turves in a moss; although the 
inaiior in which the moss was situate belpnged to aiiotlier^. 

So if it is agreed between J. S.® and the owner of the soil, 
that J. S. shall plough and sow the ground, and that in con- 
sideration thereof, J. S. shall give the owner of the soil half 
the crop, J. S. may maintain trespass for treading down the 
corn (2). So if a meadow be divided annually among cer- 
tain persons by lot, then after the several portion of each 
person is allotted, each is capable of maintaining an action of 
trespass ffuare cfasurn fregU; for each has exclusive in- 
terest for the time/. 

Where trees are excepted in a lease, the land on which 
they grow is necessarily excepted also; consequently if the 

a Dyer, 295. b. pi. 40 . c Welsh v Hall, per Powell, J. al 

b 1 Inst. 4. b. Wells, 1700. Salk. IVISS. Bull. N. iC 

C TVIoor, 355. pi. 48.}. 8r». 

d Willson V. Mackretb, 3 Burr. 1 S 24 . f See Cro. Eliz, 421 . 


( 1 ) To maintain trespass, it isesstmtiul that the plaintiff* should 
have exclusive possession at the time of the injury committed. 
Hence trespass will not lie for entering into a pew or siat in a 
church, because the plaintiff has not the exclusive posses»5,ion, the 
poss,ession of the church being in the parson.” Per Ihiller, J. 
1 T. 11. 430, The proper form of action for this injury is an action 
v>f trespass on the case; to support which, the plaintiff must prove 
a right, either by a faculty or by prescription, which supposes ^ 
faculty having been formerly granted. 

(2) In such ca.se the owner is not j,oiutly conccrnetl iii the grow- 
ing corn, but is to have half after it is reaped, by way of* vent, 
which may be of other things than motley: although, in I Inst, 
142, it is said, it cannot be of the' profits thcmselve**. Dut liiat, 

as itseems, must beunderstood of the natural profits Bull. N . P. 85. 

00 


VOL. II. 
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tenant cut down the trees, the lan<llor(l may maintain trespass 
for breaking his close and cutting* (town tlietrccs^. 

Where two adjacent fields are separated by a lied.^c and 
ditch, the hedt^e primd fade belongs to the owner of the 
held, in wliich the dilcli is not. If there are two ditches, 
one on eaiih side of the hedge, then the ownership of the 
hedge must be ascertained by proving acts of ownerslnp*'. 
Th(* rule about ditching is tins': a person, making a ditcli, 
cannot (nit into his neighbour’s soil, but usually he cuts it to 
the very extremity of his own land : he is of ( ourse boniuJ to 
throw tlui soil which he digs out, upon his own land, and 
often, if he likes it, he plants a hedge on the top of it; there- 
fon;, if he afterwards cuts beyond the edge of the ditch, 
which is the extremity of his land, he cuts into his neigh- 
bour’s land, and is a trespasser: no rule about four fert and 
eight feet has any thing to do with it (3). He may cut the 
thing as much wider as he will, if he enlarges it into liis own 
land. 

Tlie plaintift', on tiu', <ith of June, ISOl’^, agreed with the 
defendant for tlie purchase of a slandmg crop of mowing 
grass, then growing in a (‘lose of elefeiulaut’s. J lKi grasj^ 
vas to ho ihowcmI, and made into hay, hy the plaintitf; but 
the tiipe at which tlie mowing was to begin \\as not fixed. 
Possession of the close was retained by the defendant. Be- 
fore the plaintitf had done any act towards carrying the 
agreement into efi'eci, tlio deiendant refused to complete 
the agreement, and sold tlui grass to another person, whom 
he dirc^cted to cut and carry away tlu; same. Trespass (jaarc 
clausum fregit v. as brought, stating in the deelaiation that 
the close was in the possi ssion of the ])laintitV. l^ord lil- 
lenborongh, C. J. said, that as the piaintilf appeared to have 
been uititled (if iiitilled at all under tlie agreement stated) 
to the exclusive enjoyment of the crop growing on the land, 
during the proper period of its full growth, and until it 
was cut and carried away, he might, in respect of such ex- 
clusive right, inaiiitain uespass against any person doing the 

j i; Bolls ▼. Rock, Somerset Somiii. Ass, i Per rente, .1 . in Vow Its y Millc r, 
^ $ Gjpo. a. |HT I’robyn, J WSS. 3 Taunt, l.ib. 

Ir Per Buylcy, J. in Guy v. Weal, So- k Crosby t. VVadswortli, tJ Enst, Goa. 

nierset Suiniu. Ass. jyus. 


(3) It had been contended, that the party to whom the hedge 
and ditch belonged, was entitled at common law to have a width 
ot‘ t ight feet, as the reasonable width lor the base of his bank uud 
the area of his ditch together. 
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arts complained of, according to the authority of 1 Inst. 4 . b. 
Fitz. Abr. Tres. H9., and Bro. Abr. 'IVcs. 273., and Wilson 
V. iMackn^ih, 3 Burr. 182(). But the court were uf opinion, 
that, as the agreement was by parol, it was conipetinlly dis- 
charged by parol while it remained executory, and that on 
this ground the plaintiff was not intilletl to recover. 

I’he action of trespass* qttare chiitsum /result is a local ac- 
tion. lienee, where tres])ass was brought for entering the 
plaintiff’s house in Canada, it was holclen that the action 
could not be maintained; Bnller, J. ol)serving, “it is now 
too late f(U' us to iiKpiire whether it were wise or politic to 
make a distinction l)etwecn transitory and local actions; it is 
isiifVieient for the courts, ilnit the law has settled the distinc- 
tion, and that an actiow qnare clans?im fre^j^il is local. We 
may try actions hen*, which are in their nature transitory, 
thougli arising out of a trauiaction abroad, but not such as 
are in their nature local.” 

7’lie ac'tion of trespass vi ct armis is termed a possessory 
action, to distinguish it from those actions in which the 
plaintilf must show a titl(\ Being foundcnl on an injury to 
the possession, it is essential that tlu^. plaintiff should be in 
tlici possession of the close at the time when the injury is 
committed; hut as against a si ranger or wrong doer, it is im- 
material whether such possession he founded on a good 
litleor not®, liven a tortious possession w ill support tres- 
pass against a wrong doer. 

'riie plaint id’ declared iu tres])aBs upon his possession®; de- 
fendant madc^ title, and gave colour to the idaintilV; plaiulitV 
replied de injuria snu prupria, and traversed the title set out 
Ijy the defendant; and upon demiuTer, on the authority of 
Cjioslin V. Williams, P. 5 (ieo, 1., the court held this a good 
replication; for it lays the defeiidanj/s title out of the case, 
and then it stands upon the plaintilf’s j)ossession, which h 
euouiih against a lorong doer, and tlie plaintilf need not reply 
a title. 

In like manner it was holdcn®, that ])Iaintiff, in possession 
of glebe land under a lease, void by slat. 1»3 Khz. c. 20. by 
reason of the rector s non-residence, miglit maintain trespass 
against a wrong doer (4). 

i Doulson V. Matthews and another, n Cary v. Molt, Sir. 123S. 11 East, 

4 I’. R. 503 . 70 11. 

IU See Dent v. Oliver, Cro. Jac. 123. o Graham v. Peat, 1 East, 244. 


( 4 ) But in such case, a rector may recover in ejectment against 
hib lessee. F rogmorton v, Scott, 2 East, 40’7. 

o o 2 
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If a man be disseizeil, after his rr-entry he may have an action 
of trespass against the disseizor for any trespass done by liini 
after the disseizin for by lus re-entry his possession is re- 
stored ab initio. 

By the common law, he that agrees to a trespass after il if 
done, is no trespasser, unless ttie trespass is done to his use or 
for his benelit, and then his agreement subsequent amounrs to 
a command: for in this case, om?iis ratiUabitio retrotraintur 
et mandato icquiparntur. 

Ail hough every person has of common right a liberty of 
coming into a public market for the purpose of buying and 
sellinir^*, yet he has not of common right a liberty of placing 
a siall there, but he must acquire ^uch liberty by a compen- 
sation, which is called stallage. Hi nee trespass may In- 
maintained by the owner of the soil against a person who un* 
lawfully places a stall in the market. 

'riu; authority of the preceding case was recognised in the 
Mayor, &c. of Norwich v. Swann, % BL It, 1117. where ii 
was holden, that trespass would lie for setting tables in a 
market place for the sale of goods without leave of the owne» 
of I he soil. 

The lord or owner of the soil may maintain trespass against 
acommoner% who is guilty of an entry on the common, for 
the purpose of chasing the conies there; for the commoner 
can justify an entry merely for tlie purpose of using his 
common. 

'reiiiints ill common ought to join in trespass qn are clausum 
frev^M^ for if one tenant in common bring trespass qu, rLfr^ 
without liis companion, it may be pleaded in abatement'. 

In trespass t:i et aunis for taking and carrying away goods, 
it IS not esseniially necessary that the plaintiff should, at the 
time when tlie act was done which constitutes the trespass, 
have tht* actual possession of the thing which is the subject 
matter of the trespass; it is sufficient, if he has a con- 
structive possession in respect of the right being actually 
vested in him. Hence*, if a lord be intitled to a waif and 
cstray within his manor, he may before seizure maintain tres- 
pass against a stranger who shall take away the waif or 
fstray ; for the ri^bt is in the lord, and a constructive posses- 
sion, in respect of tlu: thing being within the manor of which 
he is lord. So an executor** has the right immediately QU 

p a R«l. Al»r. 554 . pi. 5 . fc Coiiiyn!!’ Di”. Abatement (K. 10.) 

q Mayor, &c. of Northampton v. | F. N.H, Qi.b. 

Waul, 2 Str. 1 Wits. 107. <1 Tivltcr r 9 Buletr. 9Gft. 

r ITadcfideu v. Grjfuell, Cro. Jav. 195. 
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'ihe. death of tlio testator, and this riglit draws after it a eoti- 
structive possession from the time of thedeuih of the testator. 

If a man gives me h is goods*, which are at York, and be- 
fwc I have possession a stranger take them, yt‘t 1 shall hav*^ 
trespass ; because by the gift the property is in me, to which 
<h(' law annexes possession. 

'J'he owner of a piece of land granted liberty to A.^ ana 
liis tieirs to build a bridge on bis land, ami A. cov(aiaiited to 
build a bridge for public use, to keep it in repair, ami not to 
(hmiaml toll. 'Tlie bridge was built by A. of materials pur- 
riiased at his expense; part of the materials of tlie bridge 
iia\ ing been taken away by a w^rong-jlocr, it was boldon, tliat 
the paihlic bad only a licence to make use of the materials 
w hue they formed pail of the bridge for the purj>ose of pas- 
'iage; and when they ceased to bi'. |)art of the bridge, A.’s 
original property in them reverted to him, discharged of tlur 
right of user by tli<' public, and consequently that A. might 
maintain trespass for tlie asporluoit against tlie wrong* doer. 

In like manner, if the owmer of land builds bouses*, and 
marks out a street, an<l assigns part of the laml as a public 
higluvay ; this will not be considiTod as a transfer of tlie ab- 
solute property in the soil, so as to prevent the owner from 
maintaining trespass for an injury to the soil, c. g. for placing 
the end of a bridge tlioreon. 

An action of trespass lies against any person who gleans 
oil another s ground after harvest*; lor a right to glean eannot 
be claimed by any person at common law. Neither have the 
j}oor of a parish legallp settled such right. 

In trespass for taking and carrying away a dead liare**, it 
appeared in iw idence that the plaintiff, a farmer, being out 
hunting with bounds of which he had in part the manage- 
ment, and actually had such management at the time, though 
the hounds belonged to other persons, the hounds put uj) a 
hare in a third person’s ground, and followed her into a Held 
of the defendant, where, being quite spent, she run between 
the legs of a labourer who was accidentally there, where one 
of the dogs caught lier, and slic was taken up alive by the la- 
bourer, from v/hom the defendant immediately aftersvards 
took tlie hare and killed her. Shortly after the plaintiff came 
up, and claimed to have the hare as his own : but the de- 
fendant refused to give it up, and questioned the right of the 

X Bro. Alir. Trespass, pi. 303. Loughboroiiph, C. J., Heath, J , and 

y Harrison V. Parker, d East, 154. Wilsoi), J-; (lisscnticntc Gould, J. 

jz Lade V. Shepherd, Str. 1004. 1 H. Bl. 51. 

•a Steel V. Hoiii|;hton and Wife, per Ld. b Churchward v. Studdy, 1 4 East, 249^ 
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j[)laintin' to be where he then was. The labourer swore ihAt 
Svhen he took the hare Iroiii the dogs, he did not mean to take 
it for his own use, but in aid of the hunters. The case of 
Sutton V. Moody* was referred to, w'here it was said by 
Holt, C. J-, that “ if A. wStari a hnre in tlie ground of B., and 
hunt and kill it tiuTe, the [)ropertv conliniirs all the while in 
B. ; but if A. start a harti \n the giound of B., avnl hunt it into 
the ground of and kill it Ihcrej the profierty is m A., the 
hunter; l>iit A. is liable to an action of trespass for hunting 
in the grounds as well of B. as of C ’* And C’lviinbre, J. 
thought tliat this evidcu<*e sufficiently eslablishccl the plain- 
tiff’s properly in the hare; ami the jury found a verdict for 
the plaintiff, with forty shUlings damage^. *l'\\e court ot* B.K. 
afterwards eom itned in bis opinion, Tovd l\\k'n\)orongh, C. J. 
observing, “ iliat be did not understand at the tinu- wlun the 
rule was granted, thni the plnintilf, through tlie agency of his 
dogs, had reduced the hare into his possession; that 
an end of the question. Even though the lalionrer liad lir^.t 
taken hold of it be fore ii was aetnally canglit by the jilain- 
tiff’s dogs; yet it now appears that he took it ibr the benefit 
of the hunters, as an associate of tlu m, w'hieh is the same as 
if it had been taken by out' oi‘ the dogs. If indeed he had 
taken it up for the defendant, before it was caught by the 
dogs, that w^ould have been different : or even if he had taken 
it as an indifferent person, in the nature of a siakeholder,” 


II. Where I resjhtss cannot he maintahud. 

If the entry he warranted by law, if is not a trespass;. 
Such is an entry to dtniand rent due for the enjoyment of 
the land, to take and earry off tithes after they have been 5-e? 
forth, or to distrain for rent arrear or damage feasant. So a 
person may justify the following a fox wdth hounils over the 
grounds of another, if there be not any further injury com- 
mitted than is absolutely necessary for the Iviliing the fox^, 
but a person inny not enter the groimtls of another merely for 
the sport and diversion of the chase'. 

One tenant in common cannot bring an action of trespass 

c 1 Raym. sriO. and 2 Salk, s.'se. 9 Chitty, Game, 1 3S 1 . And ser thfc 

d Guudry v. Felih; ni, 1 T. R- 34- remarks there of the C, J. ou Gan- 

e Earl mf Essex 1 . Capet, Hertford dry r. Feltham. 

bunii Ass. ISOO. Ld. Ellcuh. C.J., 



TRESPASS. 


U'23 


ntCTiinst his co-tenant, because each of them may enter and 
rjccu})y in common, &c. per my et per tout^ the lands and te- 
nenienis which tliey hold in common ^ 

So if from the finding of the jury it appear to be a tenancy 
in commons ; judgment shall be given for defendant, although 
the issue be found against him. 

Bargaineii cannot maintain trespass before entiy and actual 
possessions 

[f A. make a lease for years*, excepting tlie trees, and had 
afterwards an intention to sell them, the knv gives the lessor, 
and those who would buy, ])oweras incident to the exception 
to enter and sliew the trees to those, who would buy them, for 
vvirhout sight none would buy, and without entry none could 
sec. 

'fhe plaintiff' w’as the landlonl of a house which he l(‘t 
to A. ready furnished, and the. lease contaiiu'd a seheduU' of 
the. furniture. An execution issued against A. under whieli 
dideiidant, as sluaill', seized part of the furniture, although 
notice was given to tlie offirrr that it Avas the propi'ily of 
plaintilf; plainMlf brought trespass. Adjudged per cur. lliat 
it would not lie. 

Trcf^pass v, ill not lie by the assignee's of a bankrupt against 
asberilf* for taking the. goods of a bankrupt in execution, 
afte r an act of hankruploy, and before the issuing of the 
commission, notw ithstanding he sells them after the issuing 
of tile commission, and after a provisional assignment,, and 
notice from tli('. provisional assignee not to sell. 

If a siiip be seized as forfeited under the navigation act”, 
V2 Car. 2. c. 18, by a governor of a foreign (tountry belonging 
to Great Britain, the owner cannot maintain trespass against 
tlie party seizing, although the latter do nor. proi’ced to i on- 
demnation; for by the. forfeiture the property is <livested out 
of the owner. So w’hcve a ship is hofia fide seized as a prize, 
the owner cannot** sustain an action in a court of common 
law^ for the seizure, though slie be released without any suit 
being instituted against her, his remedy, if any, being in the 
court of admiralty. 

7"respass cannot be maintained for taking an excessive dis- 

f Lilt. Sfc. 323. k W^ard ▼. Macaiiley and anotliei, 

j; Beningfon V. Do. Gro. Eliz. 157. 4T.R. 489- 

h Admitted Lutwich v. Mittoii, Cro. I Smith v. IMillc.^, i T. R. 475. 

Jac. 6 <' 4 . ni W’^ilkins ami others r. Deapard, 5 T. 

i Liford's case, last resolution, il R. 112. 

Rep. 52. a. n Faith v. Pearson, 4 Caidp. N. P. 

3.>7. 2 Marsh. 13 J. 
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tress, where lljc distress is lawful, the whole beiii^j one entire 
act®. Neither will trespass lie for an iriegular distress, where 
the irreoularity comphincd of is not in itself an act of tres- 
pass p, hut consists merely in the omission of some of the 
forms required in conduclint'- the distress, such as not procuring 
goods to be appraised before they are sold (5). 

Neither will it lie against an officer for taking goods or 
cattle by Virtue of a replevin*^, unless a claim of property be 
made at the time when tlie olficer comes to demand them. 

If a person rated to the poor, object to the rale', c be- 
cause it is a prospective rale, he ought to appeal to tiie nexi 
sessions; and if he rlo not, he cannot maintain tivp])as.s against 
the overseers of the poor, who distrain on liiin for non-pay- 
ment of the rale, 

o I.yimcv. Mooily, ijSu. s.",i q Pci- Holt, 0. J. in IlallcU v. 

p V. K< inlilc, j Ciuivp. N. P. <>ai-f!i, : i. 

C. 115. r OufiMsl V. G T H.:>so. 


(5) Tlie tpu* roiptnnalun of tlio j)rovisioM in ! I Ci. 2. c. ip. 
s. Ip. that the p.ulv iiK»y nM'ovcr a (:oiii|Hiisation for the special da- 
mage which he sustains by an iiTOgular distress, “ in an action of 
trespa.is, or on thecascy^ (see ante, p. C5-1,) is, that he must bring 
trespass^ if the injury la; a 1res.pass; and (use^ if it be tiie subject 
matter of an action on the ease. The nature of tlie irregularity 
mu.st determine the form of action, [ lence for an irregularity con- 
sisting in the omission to appraise the goods before they were sold, 
tlie action ought to be tm action on the case. J5ut where the 
party remained in [lossesvlon of the goods in the plaintiff’s house 
beyond the five da\s, and then removed the goods, it was holden, 
that trespass was uunnlainahle; f^tl. liillciihorough being of opinion, 
that the removal of the goc>(ls \vas a distinet, subse(|uent, and sub- 
stantive act of trespass ; and Bayh-y, J. conceiving, that although 
the party was warranted in removing the goods, yet llie action 
would lie for remaining in possession beyond the five days, that 
being a new act of trespass; and that damages might be given for 
Such continuance, aitliongh the party was not a trespasser during 
the five dilys„ Lord Llienborougli observed, that he could not un- 
derstand the statute as giving an option to maintain trespass, where 
^trespass would not lie by the rules of the common law; but as 
giving an election to bring tn^pass, where trespass was the })roper 
remedy, and case where case. Winterhourn v. Morgan, B, R. 
Trin. T, 1809. H East, 395, S. C. See Etherton v. Pop- 

plewell, ante, p. 655. If a sheriff continues in possession after the 
t‘eturn-day of the writ, that irregularity makes him a trespasser ah 
initio^ but will not support the allegation of a new trespass eom- 
tnitted by him after the acts wiiich he justifies under the execution. 
Aitkediead v. Bl^des^ 5 TaUnt. 198. 
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ill. Of ihe Declaralioif. 

\ cnuc. — Tiir. action of trespass quarc clausum is a 

V:cal action, and conscciucntly llic vtinne must he laid in tljo 
county where the land lies; for otherwise the plaintdf, on the 
.livncial issue, may be nonsuited at the trial; but tresjvass for 
♦akino- o(;(kIs transitory, and the v‘‘nue may be laid in any 
county, sn!)Jet:t, liowever, to its bi'ino- changed upon an ajj- 
pli(::il!on to the court, snpporlt d by tl)e usual allhlavit, if not 
laid in the county whcu'c the action arose. 

'{‘he declaration ouglil to aliege the commission of the 
■^het din c lly and posltivt ly, and not by way of recital, e, g. 

Uiut on such a day t!i<'. dtdendant broke and entered the 
plaintiff’s close, and not for that icfurt^as^ Sir.; an exct'ptioii 
ho'vever, to the di claration for this fault, must be made by 
.'pecial dciniirrer; bccau:=5e, though formerly iit proceedings 
liy hill the (\)urt of King’s Bench u<ed fo reverse thejudg- 
tucnl on writ of error’, or arrest tlu; judgment on motion lor 
dei'la.nng with a recital, yet now the (‘ourt will permit the 
plaint ill' evi n after verdict "to amend the declaration by a right 
i)dl, tlic time of filing whereof the court will not inquin* iflto^ 
in proceedings by original, an objection on the ground of 
ha\ iu.g’ d*‘c!ai\ d V, ith a recital cannot be sustained evtm on 
'Special di'innrn r", because the writ being set out in the decla- 
raiion, the cone.t-parr. of the declaration will ho aided and 
made good by the recital of the writd 

Ihi ]}, — It is not necessary to state the precise day on whicii 
Pie trespass was committed ; it will be snlficient to insert any 
•’uy beibre the commencvinent of the action. 

roriner!\% in onlcv to avoid the necessity of bringing se- 
wval action'’^, it v, as usual for the plaintiff, in cases where the 
f)i:tme of liu* trespass licrniilted it (b), to <leelare with a 
ij(jiiUuiiafido, as it was terini'd, that is, that defendant t>n sucli 
e (ie.y commitied certain trespasses (si)ecifying them), co/o 

V. Sliprifl', Cro. Khz. ."107. w VVlillo v. Slmw, 2 Wits. 

t Mr. i ijl. 1 U)'J. X Will!:* V. Sbaw, a n ils. ‘JO 


’(3) ’I’reading down and consuming grass, kc, with cattle, waj^ 
* oiisidered as a trespass which lay in contiiiuauce ; but piking a 
nnrsc, killing a dog, cutting down a tree, and the like, being a*‘ts, 
.diicli* when exccutod, could not be repeated, as they t(*rminatcd 
'ipon the coimnis«ion of tliein, were holdea uot to lie in continuanee. 
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tinning the said trespasses from such a clay to such a day, at 
divers days and times; and it, as was generally the case, the de- 
claration contained a charge for some acts which did not lie in 
continu|jjce, as W'ell as for some which did, then the continuing 
was expressly confined to those trespasses which did lie m 
continuance (7). 'Phis was the regular mode of declaring, 
but it frequently hajipened, through inadvertence, that the 
continuando was not so rcstrainid, but was applied to all the 
trespasses l)y the general words transi^rcsshnes pradktas 
continuando y in which case objections qseil to be made; but 
the courts, in order to prevent judgnu nts being arrested on 
this ground, laid down a rule^, that wdiere several trespasses 
were laid in one declaration, some of which might be laid 
with a continuando, and some not, and the (^ontinuanilo, in- 
stead of being conlined to such as lay in continuance, went to 
all, the court, after verdict, w^oiild restrain tlui continuando by 
intendment to those trespasses which might be laid with a 
continuando. So where the declaration* chargtd the de- 
ftaidant with having taken, on a etrlain day, ten loads of whi'at, 
ten loads of barley, and ten loads of oats, w ith a continuando 
of the said trespass, from tlie first-mentioned day to a subse- 
quent (hiy : on writ of error, it was assigned ibr error that the 
continuando was improper; hut the court being of opinion, 
that several things being alU'gcd which might be done at sc-* 
veral times, although the trespass were, laid on the first day, 
yet the continuando should make distribution thereof, that 
part w'as done at one day, and part at another, within the time 
declared of. 

And in one caseS where the plaintifi', in declaring against 
defcnulant for several trespasses, had confined the conti- 
nuando to two trespasses, one of which ought not to have 
been laid with a continuando; it was holden, that although 
the plaintitf by this mode of declaring had precluded the 
court from aiding the declaration by the usual intendment, 

y Gillam v. Clnytoii, ^ Lev. <^ 3 . Brook z Butlc-r v. Hetlgrs, i Lev sio. 

V. Bisbopp, Salk. C:i 9 * » l outleroy v. Aylmer, Ld. Uaym. 239. 


(7) See Co. Ent. tit. Trespass, pi. 4. where the declaration stated, 
that the defendant, on such :i day, broke the close of the plaintiff, 
and eat up, trod down, and consumed the grass there growing, with 
cattle, and conliiiuing the said trespass as to the eating up, treading 
down, and coiisuniing the said grass from the day aforesaid untH 
aucli a day, &c» 
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yiet they would intend that the jury had not given any danuioe:» 
for the continuando (8). ^ 

The form of declaring wdth a continuando has fallen inlo 
disuse, the language of the modern ileclai^itions hi ing, << that 
defendant, on such a day, in such a year, and on divers other 
days and times, between tliat day and tlu^ day of the com- 
mencement of the suit, committed several trespasses.’* It 
will be perceived, that the principal object of the ancient and 
modern form is the same, viz. to comprehend several tres- 
passes under one declaration. In substance, also, both forma 
are the same: but the modern form is more concise, and it is 
attended with this further advantage, that it does not afford 
any scope for those nice and subtle objections, which used to 
lie raised on the dillVrence between acts which lay in conti- 
nuance and acts which did not (9). Still, however, care must 
be taken not to allege that defendant coir.mitted a singli! act, 
or an act which teniiinated in itself, on divers days and times, 
for that would be absurd**, and afford just cause for special de- 
murrer. ^ 

Although in trespass quare clausum fregit the plaintiff may 
declare generally without naming the close®, yet, in tn^spasii 
for taking goods, it has heeu uniformly hoklcn, that the gotxlg 

!) Sec EngliHti t. Purser, (i Ea^t, *' 4? Ul. lod<)* 

ante, n< (»} 


(8) It was admitud tl»;A tins < onliiiuaudo would have bocn bad 
on doin liner. So, Uio jHV'^cut clay, if a di.'claration charges the 
defendant with having coumiitled one entire individual aet, e. g. 
an assault on Mich a day, and on dicers other days and times be- 
tween that day and the eoiumenrenu’nt of tlie suit, the declaration 
will be bad on special demurrer. Knglisli v. Puiser, 6 East, 3D5. 
recognising IVlichcll v. Neal, Cowp. Hjs.; but in such case, if, in- 
stead of the words “ made an ashault,” the word “assaulted” be 
used, then the decluralion will l»e good ; because that may mean 
that the dcfciidaiit committed so many (hfferent assaults on the 
different days. Burgess v. EreiOove, 2 Bos & Pul. 425. explained 
by Ellenboroiigh, C. J. in English v. Purser. 

(9) If by continuance, as applied to this suhjeet, trespassea 
without any intermission were to be understood, it is scarcely possi-* 
ble to conceive many acts of which continuance, in rliis strict sense, 
could justly be predicated. Consuming and spoiling grass, &c* 
with cattle, which may be ])resumecJ to be levant and couchaiit on 
the land, day and night, is oOc instanct*, but it would be difficult 
to enumerate many more. 
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mnst be specified*, and an omission in this respect will notbri 
aided even by verdict'. 

The declaration must also state, that the land or pjoods 
Averc Iheplaintiirs land or goods; hence, if the wunls “ of the 
plaintiir’ or “ Ins’’ be omitted, the declaration will be bad; 
but this omission may be aided by pleading ovci^ 

But in <lerlarations for taking animals vatur^Cy it must 
iic stated, that the animals were either dead, tame, or con- 
fined; otherwise property in the plaintifl* cannot be alleged; 
at least such allegation will he bad on demurrer. 

In trespass for taking duas dainasi ipdus pLiintifl’ in a cer- 
tain close of the plaintifl*, called the park^; on general demur- 
rer, the <lcclaration was holder to be bad, because a person 
cannot have property in deer, unless they arc tame and re- 
claimed (10). 

As to the necessity of alleging the trespass \ji et armis and 
tonira pacem, see ante, p. 30. 


IV, Of the Pleadings. 

1. Of the General Issue, and ivhat may he i^ivenm Evidence 

under it. 

e general issue in this action is, not guilty. 

In trespass quare clausum fregit, llie defendant may, in all 

«i 5 Rop. 34. b. f Sre ail instanco of this kind is 

r Wyatl v. r!9sington,Slr. 637. Bertie Brooke v. Brooke, I Sidf. i 84 . 

T. Pickoring, 4 Burr. 2455. g Mallock v. Easti^^, 3 Lev. 227. 


(10) John Rough being convicted on an indictment for stealing a 
pheasant^, value 40 s. of the goods and c hattels of H. S., all the 
judges, on a second conference, in Easter Term, 1779, after much 
debate and differenoe of opinion, agreed that the conviction was 
bad ; for in cases of larceny of animais /eras naiura, the indictment 
must shew that they were either dead, tame, or coiiiined; otherwise 
they must be presumed to be in their original state; and that it w 
not sufficient to add the goods and chattels*’ of such an one. 


• Rougb's case, Surrey Lent Ass. 1779. Bull. J. 2 Eavt, P. C. 607. 
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cases upon not guilty ^ give evidence of title e. g. lhat the 
ioil and freehold was his (11), or that the right of freehold 
was in J. S., and that defendant by his coinmaud entond, 

So a lease for years*^ may be given in evidence under the <>ene- 
ral issue, but not a lease at will*, for that is like a licence 
which may be countermanded. 

By stat. U G. 2. c. It), s. 21. In jictioiis of trespass 
brought against any persons intitled to rctyts or sci*vices of any 
kind, their baililf or receiver, or other person, relating to any 
entry by virtue of this act, or otherwise, upon the premises^ 
cliavgeabic with such rents or services, or to any distress^ or 
seizunj, sale, or disposal of any goods or chattels therenpon^ 
th(' defendants may plead the general issue, and give the spe** 
cial matter in evidence.” 

In a case where rent being in aiTear'’‘, the tenant bad rc*^ 
inov<'d his goods clandestinely from the demised premises, 
but the landlord bad seized them as a distress within thirty 
days, as allowed by the preceding stat. 11 G. 2. c. 1<). s. 1. 
it was holdeij, that to an action of trespass brought by the 
tenant against the landlord for such seizure, the defendant 
could not give the special matter in evidence upon the genie* 
ral issue by virtue of the preceding clause (s. 21); for tliat 
clause is confiiiod to those cases where the distress is made 
upon the premises demised, in this case, the defence inusi 
be pleaded specially". 

Where tin; defendant, or he under whom the (Ufendant 
claims, do(‘s not claim the ])rupcrly and right to pos|||[|||on 
in the soil, but a particular lienefit only, a profit a pmmfe^ 
ns a right of common", or ;ln easement, as a right of way, 
(wlictlier private or public**, is immaterial,) such claim ought 
to be pleaded specially, and cannot be given in evidence in>on 
the general issue. 


|| DotW V. K>fli»,7 'f - •^'51 Argiiiit 

V. Diirriint, rt '1'. It. 4 <). 5 . 

I GUb. rviil- iJAH. ivco^niftcd by Law- 
rc-iicc, y ill Arge»il v. Diiiraiil, b T. 
K.4r 

k Bro. Geiieial Issue, p). Sj. 
i lb. 


in Va^^bAU y. Davis, ] Ksp N, I*. 
2.j 7. Kookc, J. 

II I'tiniraiix v. Fotliciby, 4 Gantpk 
i;i 6 . L«l. Ellrnlioi’ougli, C. J. 
t lust ‘JSJ. b. 2S:i. a. 
p Scinii a V. Caui’tiicy, I’lin. 14 0. «. 
G. 13. Viiiur, Lvideiici;, Z.n. pi 91 , 


(II) Where liberum teneinentiiin is giit-n in evidence under the 
general issue, it .s coinpetcnt to tlie plainn/l to answer it by evidence 
of any mutter which might have been pleaded by way of reply tci 
the plea of liberum tenementuiii. 
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Trespass for nailing trees against the plaintiff’s ^valI^; af- 
ter not guilty pleaded, and verdict for the plaintiff, it ap- 
peared, on a case reserved, that the plaintiff* was possessed 
of a green-house, the back wall whereof adjoined to the de- 
fendant’s close, and that the defendant nailed the trees grow- 
ing in his close, to the wall of the green-house, which was the 
absolute property of the plaintiff’, and that the defendant 
hud used so to nail his trees for 30 years last past, without 
interruption; it was insisted that this long usage was a pos- 
session of the back part of the wall in the defendant, though 
the property of the wall was in the plaintiff’; but it was re- 
.solved, that this was no possession in tlKJ defendant, but an 
easement only, and could not be given in evidence upon 
the general issue; for whoever claims an easement must 
])leacJ[ it specially (12) : judgment for plaintiff’, Gould, J. 
adding, suppose the wall falls down, it being the plaintiff’s 
property and fence next to the defendant’s close, the plain- 
tiff must rebuild it, or the defendant might have an action 
against him.” 

In trespass for taking goods*’: that defendant look the 
goods as u (leodaud must be specially pleaded, and cannot he 
gi> ei! in evidence under the general issue. 


2 . Accord and Satisfaction. 

^^.ord and satisfaction, being a good plea in all actions 
diuuagca only are to be recovered, is consequently a 
goSTplea in trespass*; but a pica of accord, without satis- 
faction, cannot he supported. Hence, in trespass for taking 
cattle, it cannot be pleaded, that it was agreed “ t/iat plaintiff 
should have his cattle for this is no satisfaction for 

Hawkins v. Wallis, C B. Triii. 3 G. r Dryer r. Mills, Middx. Sitt. Parker, 
J 2 Wils 17 :j. 15ac. Abr. lit.Tres- C. J.Str. 61. 
j»ass, (11) S. C. s 9 Rep. 7s. a. 

t 1 RuU. Abr. 123. Accord (A.) pi. 7. 


( 12 ) “The long enjoyment in this case would perhaps have been 
evidence of a licence to nail fruit trees to the wall, in case a licence 
had been pleaded ; hut if this should be allowed tp be evidence of 
such an actual possession of the wall in the defendant as to oust the 
plaintiff’ of his possession, it would tend to introduce a confusion of 
property; for it is the constant [iractice in all places for persons to 
nail fruit trees to the walls of their neighbours.'* Per Pratt, C. J.» 
S. C. I5uc. Abr. tit. Trespass, (H.) 
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the injury done. So where to trespass for breakiiij^ au«l en- 
tering the pkiintiU’s close, the defendant pleaded”** that in 
Easter term", in the 31st year of the })resent reign, the plain- 
tiff declared against the defendant in this cause for the several 
tres[)asses above supposed by the dofeiulant to have been 
done; and that afterwards, and before; plea pleaded in this 
cause, to wit, on sucli a da}^ it was agree<l between the plain- 
tiff and defendant, in resptet to an action tin n lately com- 
menced between them, which was that day settled, as fol- 
lows: that the defondant was to pay 1/. l.v. on account of the 
matter in dispute, and the plaintifl was to pay the law charges; 
anti further, that whatsoever disputes then were, or bad, or 
might be, in being, loucbing suits or actions, to the day of 
the ilate of the said agveenuMit, shonld cease and terminate for 
c'\cr; and they further agreed to l)ind themselves in the sinu 
of 100/,, whoever should conimenet; an aetitin or suit, in re- 
spect to any thing in being to the rhen pn stMit day/* It was 
then averred, that the pr(‘sent action, and the action in the 
agreement mentioned, were the same, (hi demurrer to this 
plea, it was contended, in support of the plea, on the autho- 
rity of an admission in Reniger v. Eogassa’', that the agree- 
ment, which is an i‘lfectual plea in bar, is either such an agree- 
ment as is executed and satislied with a recompeiu’e in iiict, 
or with an artion or other renif^dn Lo execute and to recu^ 
ver a recommence; that hine the parlies agreed to bind them- 
selves in the penalty of 100/. to abide by their accord; that, 
therefore, was a new renuMly, whicli foil direclly within the 
authority cited. Ikit the court wen; of opinion that tlu||plea 
was bad, Ashhurst, J. observing, that “ supposing tlie ‘Impo- 
sition were true, that whenever the agreement is such, for 
the breach of which an action might bo maintained, [it may be 
pleaded in bar,] yet it is incumbent on tlic party nlcadii'g it, 
to shew that an action could have been supported on it. In 
order to found an action on this agn'cmoiit, the plaintiff must 
have stated not only the agrei'inent, but also that he tendered 
an obligation in IOC)/., ready executed to the defendant, and 
that the <k*fcndant refused to execute, ixe- but no action could 
have been sustained on this contract, without that previous 
step, which is not pleaded here.** 


3. The Common Bar, or Liberum Tenementum. 

Formerly in trespass in C. B., and in paoceeiling by origi- 
ginal in B. R., the writ which plaintiff sued out was a general 

II James v. David, U. 33 C. 3. B. R. S T. IX. 141. k Plowd. 5, 1 1. b. 
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xvrit of qnare chmt^n ffe^it in A. Hence the declaialton 
was general, it being a rule that the declaration ought to puiv 
sue the writ, and could not be extended beyond it. This im- 
posed a hardship on the defendant, who was compelled U» 
answer a general charge/, 'lo oI)viate this inconvenince, and 
to compel the plaintiff to ascertain with exactness the place iit 
which he alleged the trespass, a luethodi was devised of per* 
initting the defendant to picatl what is calU rl the common bar, 
that is, to name a wrong place in the same vill, e. g. Broom- 
|ieW> to which plaintiff had not any title, and then to allege 
(whether falsely or not was immaterial,) that such place was 
the soil and freehold of the defendant. As the plaintiff could 
neither entitle himself to Broomfield, nor prove a tres|)ass 
committed in it, he was obliged to new assign the locus in 
quo; that is, to ascertain itwdth exactness and j)rocisioii, 
jiither by its name, or by metes a\id boundaries, or other- 
wise. 

There were two olher ways of pleading liberum temuneu- 
tum, besides that before mentioned, 1st, generally, ♦hat 
locus was the soil and freehold of the defendant; 2nd, that 
the locus was an acre of land, or a house, which was thti soil 
and freeliold of the defendant, 'rhese d td not necessarily in- 
duce a new assignment, because if defendant had not any free- 
hold in the vill, theplaintirt’ might traverse them with safety ; 
l)ut if defendant had a freeliold in the vill, then it became ne- 
cessary to new assign; for if plaintiff traversed the plea, it 
was sufticient for the defendant to prove that he had a frre- 
lioldjany where in the vill, ami that would iatitle Iniii to u 
vei-dict*. 

If the defendant, in iiis bar, named tiie right place in which 
the supposed trespass had been committed, a new assignment 
was unnecessary, and tlie pluintift’ traversed the plea; or, ad- 
mitting the freehold to be in the defendant, insisted on a 
lease for years, or .some Qtb.er title under defendant*, or 
under a stranger, who was seised antecedently to the de- 
fi'iidant*'. If the writ and declaration were general, for break- 
ing and entering several closes, and the plaintiff’, upon''' 
the defendant’s plea of liberum tenenientuin, iiev/ assigned 
the trespass, as to all the places, he could not traverse the dcv 
leiidant's plea; because such a traverse would have de- 
prived defendant of an opportunity of answering the new as- 
simnnent, which he was intitlcd to, the new assignment being 

\ s«?e wales, 1 J 9 . h KiiHf y. Coke, Cro. par. 384 clKd 

z Helwisv. Lamb, Salk, 42IL'- by Willea, C. J. delivemfr the optr 

a j H 7 , u. uion of the court in Laiubeit y. 

Suootliei*j n 
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(n tbe nat^ of a near declaration. But if thf^ plaifiti^ 
pnly new ai^ed one ][dace, and as to the other plachs 
mitted them to be the same as those nam^ in the plea, 
he might traverse the plea as to the places agt^ u^n*, 
As the plaintiff in hie liew assignment averred, that tte 
place newly assimed’ was another said diffe^nt place 
{n>m that named in the plea, he -was considered as 
waving or abandoning the trespass' which defen^nt had 
justifira. The defendant, therefore, could not plead to 
the new' assignment, that the place mentioned therein 
was the same as that named in the plear^tiif th^ were tho 
same, the proper plea was, not guilty ; and then if plaiiw 
tiff attempted to give in evidence, that the trespass wascomv- 
mitted in the place named in the bar, the court would stop 
him; because hy his new assignment ho had waved ^ tresr 
pass in that place. 

The prolixity which was introduced by general dtelar 
rations, common bars, and new assignments, cali^ loudly 
for a reme<W. At length, in the year 1654, the following 
rules were mmed: . 

For the avoiding the common bar and new assignment*, 
the dechuation upon an original quare clausum fregit may 
mention the place certainly, and so prevent the uap and ne- 
cessity of the conutaon bar. 

The like rule was adopted in the Common Pleas* at the 
same time, with resf^ct to origirral writs or bills quare clau- 
sum fregit, 

The common bar and new assignment shall be forborfi, 
where the declaration contains the cert^ipty equivalent to 4 
new assignment^ (13), 

Since these rules were made, the plea of libemiip ten^en- 
tum,as a common bar for the puipose of driving plalntifi'tq 
a new aasigpmeqit, has gradually fallen into disuse lf.4 ) ; anq 

C Cro. Ella.SI9. » C..B, w. 17. ■ 

d B. R. 1|. 1654. «. IS. f S. 19 . 


n it must be obsOTed, that these rulps ere only permisiire, 
st impemtive ; fnat i^ they permit plaintiff to declare spti- 
cially on a general vnt, but » piaiptiff chposes to adhere to the an* 
cient mode of deelarinegeneially on a general writ, he may. Mar* 
tin V. Keaterton, 3 Bl/R. 1910. 

(|4) In Lambert V. Stmothcr, Willea, 824, Willes, C. J. ex* 
pifiiiedadpttbt whctfaw liheniiu tenementum could b% pleaded tg 
p deehmtidn, whemin the cUmcS -were named. 
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as a plea for any other purpose, except for the purpose of 
compelling the plaintiff to set out his title spAially on the 
record, it is npt probable that it should maintain its ground 
.Inui^ since, in the late cases of Dodd v. Kyffin, 

: 7.,T.' R» 2^1 and Argent v. Durrant, 8 T. R, 4p3.> it has 
aolemnly adjudged, that soil and fre^old in defendant 
^iy in all cases be given in evidence onder the general issue. 
To a plea of liberum tenementum^ where the plaintiff re- 

f tlied, that the place in question was the soil and freehold of 
he plaintiff, and not the soil and freehold of the defendant, 
it was holdeu,'on> special demurrer, that the replication was 
gOpd ; for the words, “ that it is the freehold of the plain* 
tiff,” were eidier to be rejected as surplusage, or to be con- 
sidered only as inducement; that if the plaintiff had said, 
that ,was his freehold, absque hoc that it was the freehold 
of. thp defendant, it would have been plainly an induce- 
pieiii'dnly : and yet that was exactly tne same case as the 
P^%.’ for thore is not any distinction between traverses 
iind’aenidls. 

, Wlierc the defendant pleads liberum tenementum in I. S. 

that the defendant entered by his command, the plaintiff, 
jn (lis replication, may traverse tlie command. This mint 
was soleipnly adjudged in Chambers v.. Donaldson, B. K. £. 

, 49 6. 3., 11 East, 65., (notwithstanding the case of Witham 
V. Barker, Telv. 147., and the dictai in Treyilian v. Pine, 
Salk. 107. and ante, tit. Replevin, n. %1) the court observing, 
that it had become a settled rule, that possession was splTw 
cient to piaintaiu trespass against a wrong-doer, but tltat this 
rule would be of no avail if the command were not traver- 
sable ; for in that case the wrong-doer might shelter himself 
under a plea of an outstanding freehold in a stranger, from 
whoui b^. derived no authority, to pommiti the tresf^; 
a^d ^ayley, J. adde^, that it was uot, 0 M 9 petent to a Wiopg- 
d[Qer to call on a person in actual possession tp s^t out -, hjs 
.'title.' 

Tile plaintiff had lands abutting on one, side<ofg public 
-highway, called Shepherd’s Lane** (which was primajacie 
ovideuce that half of the lane was his soil aral freeholdi; it 
was holden, that he might declare generally for a-treqiasa in 
bis close, called Shepherd’s Lane, and that it was meumbeat 
on -the defendant to pleM soil and freeholdrin anothor^-in 
order to, drive the plaintiff to new assign the teeiqiass oom- 
.. plained ,of . in the, part of the lane whiuh-was bis ex<dusiVe 
property. 
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.i<s ' 4; Estoppel. 

If, in an actioa of triespass, a verdict be found on any fact 
or title distinctly put in issue, suCh verdict may be pleaded 
by way of estojppct in another action between the same par- 
ties, or their privies, in respect of the same fact or tide. 

* To an action of trespass for digging and getting coals out of 
a coal-mine*, alleged by the plaintiff’ to be within and under 
his close, called the Cow Close ; the defendants pleaded, and 
shewed title regularly brought down to them in right of the 
wife, by fine, recovery, &c. from one Sir John Zouch, who 
in the 39th year of Elizabeth, was seized in fee of the manor 
of Alfjreton, knd of certain messuages and lands wdthin the 
manor, by virtue of which title they claimed all the coals 
under those lands^ except such as were within and under any 
of the messuages, buildings, orchards, and grounds, which, 
at the time of a recovery, suflTered in the reign of Queen 
Elizabeth, were standing and being upon the said lands and 
tenements, and which coal mines, with the exception afore- 
said, passed: under a bargain and sale from Sir John Zouch 
to certain bargainees ; and the defendants averred, that the 
coals in question were under the lands of that former owner, 
Str J. Zouch, and were derived by bargain and sale to certain . 
immediate bargainees, and from them ‘to the defendant, the 
. wife, and were not within or under any of the messuages, 
-buildings, orchards, and gardens, which were the subject of 
the exception. To this plea the plaintiff’ replied, and relied, 
by way of estoppel, upon a former verdict obtained by him in 
an action of trespass, brought by him against one ot the de- 
fendants, Ellen, the wife of the other defendant, she being 
then' sole, in which he declared for the same trespass as now; 
to' which the wife pleaded, and derived title in the same man- 
ner asnoW done by her and her husband, and alleged, that 
the coal mines in question, in the declaration mentioned, 
were, .at time of making the before-mentioned bargaiii 
and sale, by Sir John Zouch, parcel of the coal mines by that 
indenture bargained and sold: upon which point, viz. whe- 
ther the coal mines, claimed by the plaintiff*, and mentioned 
in his declaration, were parcel of what passed under Zouch's 
• bargain ands^le to the persons under whom the wile claimed, 
an issue was taken, and found for the plaintiiF, and against 
the wife. The question was, whether the deleudants, th? 


i /Outran! v Morewaodand Ellen hiswjf<v 
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husband and wife^ were-estot^ttvi Hyitlm;iitqr4i<il,9A4ijl^ 
jiient thenenpc^n,. fvMD dv^rtng,:in the |nMinat,iqi<;tiopj^^ 
.trary to tfaevti^ so there found' agiiiiKl)jte vdifeh thltt' th^ 
coal mineanov; in question were ptteel ixeatbiP Coal'minee 
■bargained. 'and'leoU .^y Ibe b^foie'^neohip^'i^dept^ , k 
waa«vholden>*jthat the and wifeiieenMp eatpjqied, 

'and,;oe«aequently, that ihe-plaintiff. ought, to recbf^r.. - . 


i. : S-‘ Wc^tJce. , > 

To an action of trespasa, the defendant may pVeqJp 'Iha^ he 
committed the auppq^ treapSu by ItoVeof the fSa^tiff./ 

'./^rbei:e;a^ person is licensed to .do an acf» it,i^^||^e^fi|y 

implied,, that be .rpay do every thing without 

act canpot be donq. ir j 

'Hence; where- to trespass amiast A/'B.,./and C.^>.for 
breakh^iand- entering plaintiff’s house, and continuiog»fhere 
ten days, and- selling divers goods ; the defendants pleaded; 
that- betoretlie time, when, .&c. the plaintiff licensed 4u>.to 
tenter the house, and to continue therein for the-, sale c^. hif 
goods, by virtue of which licence A., in-hisovir-a-r^liti and 
Si and C^, as ibis servants, peaceably entered .the house 1^ 
the -door; then open; to sell the said goedS; iuid in and 
the sale of goods, neccssaiify continueii -to tks litausti for led' 
toe. concluding with a vqrilicatiQu. . Opi demnerer^ it 
.was.o^ected, Uiat the licence wqs j^rsoual to Am and,. ' 
scquei^y, it could not justify tbe.eplhy fd'itoiy other pei 
and .'at least it on^it to have ap^red on ibe facp of 
j|>lea» that the. entry- of the ,(#er. <i|ftondnhiB,was neceasajiy 
for tlie purptoes iiwntion^ ip the. Itocncj^ Bhtf:he^||; 
ovemikn .the objection. Willed ohsciting, that uj)^» 
fkAuan could sehjoods ,to himself, it .whft absurd tp coq! ' 

:toat.toW wa8,a ^ * * ' 

•fides^ ii was I 
several peitons 

ijnfi§. is ButUcioutly set forth in the. plea ; [for jt^is. islil|eged,,|)^at: 
all three necessarily continued in the house for dnj^tjto 
sell t he said goods ; and if their continuance therein were ne- 
cessary^ their entrance must certainly be so too, and was there- 
^jwfficiantly sileged tl5). , .. 

'™w. . Depnet v. Gioyer •yd oib«y(, WilWs, ‘9?’*,'^ ''” ‘^7. 
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‘WhAM ‘ihilP'^ili4dffvdoittp]|a)ati of- several tresposees com- 

defendant pleads a lic*jncp, 
to sui'proprid nhstjue 

'1alt 6aH$4; i(;l8flictiaili^t3«0‘the.<d^nflaBt to she>v a licence 
tor etl^’dei «f '^rasptWipfOvdd by the-iplaiiatiff. In such case 
list detidsMrry'tor ito i^ainti# toi^fiew assign; for the 
tueauing’of'ltfff iMpU^gUsioil'w; that-'tlA>itlefendant cominittsd 
the several trespasses without a licence for each. 

Licence to enter and ‘d6cupy ‘ land for a certain time 
ampunts.to a lease, and ought to be pleaded as such". 

mi*' 1 ■ "» I-' • ; . > i 

The ^Iso jystify an entiy into the hoi^^ or 

land of another iiuder a licence in law. Such is the eQtty 
into ^ idn%;tayeto at seasonable times, ah entry to defoano 
tont dhie for^Vh'e enjoyment of the land^ or to distrait for thh 
rent in arrear, or to distrain cattle damage foasant. Sdbh' dlto 
is aif^tiy for ihe- pupposc'of executing (in a legal manner) 
thh^j^recesndf'thd law; the etrtiy of a lemainder-^mantn'id* 
tretoidh^r’-to vieW' the state of repair, and see whetbeir any 
Waste bilk 'been l^etoniitted on the. estate ; the entry of.'a!ooilt- 
ntbnier fi^-yi^^ik cattle, and thelike. Having state<l' several 
itistaiiehs in'Wlftieh-the law permitaa person to enter the.Iiousp 
bi* Hiftid Of'4h^hei*,(^wo''|itooeed to inquire in whaf cases a 
par^ toall'be'deeofbd a’trespasser ab initio ; as to which the 
‘rolloWii^diitiot^liOHsbanst'be observed r ><.. 
it 4n ent'i^;'^abl:Bdfity, or licence; is' given to any 

fair;' ’and rt by the commissidii of sOnfo 

a^i'ithbrelife shi(tl;be'e^idbred as a trespasser ab initio, i: e. 
froni the’tirsi'enfty ; determines fropi the subie- 

&(lt,^8iib''a'ftiino, or'tp '<i'hat intent the original entry WaS 


afiracl&JS that ^ui^se j bet^'ei^e the act 

he shall be a tfespasset 
(iro party^ is' guilty of a tnfere 

l 1809. m Adm. ^11.7. i/h. dittifki 

■ Plowd. -'m- .v'-?r'- I’t; 


VJW i.Si'laii; 


' iJ* i r^B« ,*i1; 


<rr rf , - , .1-' A j . y' / .■: i 

the former are merely personal, but thit fti'flihflMSiKiKfeetfblte-pwt 
son to wIkhu th^, licence is given may take others with him ; “ £t 
iisiutsioame liceiiw a avoir un aVoifit^tn sdA 'bc^, mes servanta 
jostifierout-le sier del arbre et4*aittrCT..’*~ -T l i a.fi> n iM ‘ . r bran ch , of 
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tOTi-fe^nce, as ih the case of an entiV'ifttd’jth inif, SniJ re- 
fusing to pay for the liquor which he* baa ebnsomed®, there 
He cannot be considered as a trespai^ser ah ' initio, because' a 
injure non-feteditiice does not amotint to' a trespass. So Where 
oOe who hajS distrained a beast dahiage fdfekilj; or taMn art 
estrayi kills dr works it®, he shall' be deenied atfespfesSer 
viitio ; but a Refusal to deliver ttffe bedst, on terifer or airvends, 
being a mere non-feasatice, Will not be considered as a trds- 

r s with force ab initio. It is dear, therefore, that in order 
constitute a person a trespasser ah initio^ the party must 
have been guilty of a subsequent act of trespass. 

^ 2. Where the entry, authority, or licence, to do any thing 
IS given by the party, there although the person to whom the 
authority is given thay, by the commission of subsequent acts, 
be a trespasser, yet such subsequent acts will not affect 
the original entry, so as to make that which was sanctioned 
by the authority of the party complaining, a trespass. In 
this case, therefore, the subsequent acts only will amount to 
trespasses. 


6. Process^ 


An officer cannot justify the breaking open art outward 
door or window r, in order to execute process in a civil suit; 
but if he finds the outward door open, and enters ttet way, 
or if the door be opened to him from within, and he enters, 
he may break open inward doors, if he find^ that necessary^ 
in order to execute his process. And, as it seenns*>, this rule 
holds, although the defendant be not in the house at the time ; 
but in such case the officer must first demand admittance, apd 
this demand must be pleaded (16). And the officer c^pnot 
justify breaking the inner doors of the hrtuse of a stranger, 
upon suspicion that a defendant is there, td i^earch for Him in 
Order to arrest him on mesne process ^ ' 

A., an excise officer*, applied to the commissioners of 


n Six carpenters* case, 8 Rep. 146. a. 
o Oxley V. Watts, i T. R. 12. 
p Foster's Discourse of Homicide, 
chap. 8. s. 19. 

q RatcUife ▼. Burton, 3 Bos. & Ful. 
323 . 


r Johnsbn t. Leiitb, BTount. S46. 

S Cooper v. Booth, B.R. T. 85 G. 3; 
onvOiTor from C. B- 3 Esp. P. C. 
135. in which Bostock ?. Sannders, 
8 Bl. R. 913. 3 Wils. 434 ,/W88 over* 
ruled. 


( 16 ) For justilicatibns under process of superior ^uiul inferior 
courts, see ante, tit. Imprisonment, p. 861—^864. 
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cise for>.warraiit to search the house of B. TJjie. commis- 
sioners, being satisfied with the ffeasonableness of liis sus- 
picion, granted a warrant, empowering A. to enter the house 
of B., and seize all run tea which should be there found frau- 
dulently concealed. A, accordingly entered B.’s house in the 
day time, and broke ofien a loc^ which B. had refused tQ 
open, and rummaged his goods, but did not find any tea. In 
an action of trespass brought by B. against the officer, it was 
holden, that upon the true construction of the stat. 10 Geo. 1. 
c. 10. s. 13. the officer was justified, although there was not any 
tea found, or any evidence given of the grounds of liis sus- 
picion. 

In an action against a sheriff for breaking and entering 
plaintiff’s house, and staying therein three weeks, the de- 
fendant pleaded a justification under process as to breaking 
and entering, and staying in the house twenty-four hours^ 
The plaintiff, admitting the writ, replied de injuria sua pro-^ 
pria absque residua causes. The defendants proved their 
justification ; but it appeared that the officer continued in the 
plaintiff’s house beyond twenty-four hours. Lord Kllen- 
borough was of opinion, that the plea applied to the whole 
declaration, and that if the plaintiff meant to rely upon the 
excess beyond the twenty-four hours, he ought to have said 
SO' by a .new assignment. The residue of the cwse men- 
tioned in the plea Wjas alone put in issue, and the length of 
time, during .which the officers remained in the house, w'as 
rendered immaterial. ' 

7. Right of Way (17). 

To trespass ^u. cl. fr. the defendant may plead a right of 
way over the locus, in quo^ and that in the exercise of such 
right he committed the trespasses complained of. 

There are four kinds of ways"; 1. a footway; 2. a horse- 
way, which includes a footway ; 3. a carriageway, which in- 
cludes both horseway and footway; 4. a driftway. 

Although a carriageway comprehends a horseway, yet it 
does not necessarily include a driftway *. It is s?^id however, 

t MonprivBtt v. Smith, 2 Camp. N. x Ballard t. Dyson; i Taunt. R. 279. 

' F."C.‘ j 7 s-: y Cbaoibrc, J., S. C, 

u 1 Imt.'SS. a.' 


(17) For right of common, see ante, tit. Common, and tit. Ke- 
plevin,j||)j^.jl|.bat to avownr for ^smage feasant, p. 11 17-:,, For 
right of fishery, see ante, tit. Fishery, p. 774. ^ 



,t|^ evid^Ulce; of a.c^riaw^^iy;, js »tn>ng prswipp^WKievi- 
li^en^e. of'-tlie g^tQf, a driftway,, . ' ..v, . .. 

, - .^hetewaysare ‘either public, -or high ways ftr all peffons^ 
or private (18). ^ j 

Au b!g|il#tiy (termed in Law Frtench chm’?4| iir’a* ifer 
All the sutrjects to pass and repays*.’" It is 'tilled' V^/a 
«1a, dWhte Icing’s highway, dlthbti^ the king dah’bnljffclam 
a passage' tbr himtelf dna Bis subjects; for the frleeMd'aiitl 
the profits growhig there; aA" trees, and otbeHhiitgs, are in 
the iptd Of the Soil. . . 

Whdre the dwhet bf land builds houses upon .forming 
a street, which he permits to be used as an highw|iyi^^lthpugli 
kh a^bsolute transfer of the property in the soil cannot be’pre- 
'SUtned, yet a dedication of 'the way to the public will be 'pre- 
sumed, so far as the public have occasion for it, for the pur* 
pose of passing and repassing along the same. Bdt proof of 
a<barhavihg been placed across the street**, at the timB'-When 
the street was made, even although such bar irfay have been 
Subs^uently destroyed, will rebut the presumptibh df a de- 
dication to the public ; for it must appear that the dedicatidit 
inade openly, and with a deliberate purptise. * N*;; There 
bannot be a partial dedication to'theiphbUd) aldrou^ tiiere 
may be , a grant of a footway only*.* Permittmg the public 
to have the free..u6e of a way ih a street in Londpa<tori six 
years, has been holden suBicient evidence, of g,idemliohon, 
^vhere no' bgr hai been put up*. . , . \ 

a ' Term de ls ». Ctitmin) Bro. ' IrMeh'wu appafated^'fi'uu tfte' eiid 
„ Abr* Cliimiu, |jl. <1, lu, 11.. Vf hw.Bbctt'far 91 ycard, (duHUIs 

a Lailev Shcntienl, Stv. lioi. . rd.af,.li!.bich,th«_.,bw*aw 

b'ttoWrta V. Kakr, Siirrcy Lent Ash. pletetl. anti ttei sfr?Qt puhluly 

I8b8, corani ileatli, i Calnp.^ N. rtekn^i sHd' li^liiefVMcl 

, ' bptbfootf^yf^jaud^qlfthcbbrse- 

t S C. vay tliereuf payed, ,at the r^pensc 

d Ftf/Itoi-d Kenytm^ C. J. Trasteeh nf ' ef the inKhInhiMbS) t:^y’ the defend- 
Ru«by Charity r. Merryweatbeh^ .. Hut's fence} it iriia lioldeirttinMhia 
Middlesex Sittingaa May i2()th, 1790. street was not ,bo dedicated to the 
. 4 1 Bsst| 976. IK N. Tills was the public, that" the defendant pulling: 

pf attborOitchtutCa But ufhere down his IDHSce nigl^ntiler itiat the 
the plain titir erected a streeti lead-. .cud.aAjoiuipg to lpAd» pad n«e 
ing out of a highway, across hie own it as a highway. Woouyer v. llad- 
clMe|«a<^ termitiatinff at the edge den^s TaOfit 1B3. SW''Iii. v.''BaiT, 
or^ the .dcjrendant^s adjoining riossj , ,4 Camp. v . , 


(18) If a V^ay leads to a market, and is a common way for all 
travellers, and communicates with a great road, it is an highway ; 
but if it leads only to a char<%„ toll pjifahe or ^laS^A ^ tb 

fieldsjdt;i9% firiMe wuy. thl^ is matter of fact, 
depHhds^od Per mle» V. J. Austin’ss 1^9* 
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'ibresnUB for eatering plaintiff’s close* anift plil!i)ig dowti a 
^ate. Plea, that there was 'a public footway-oV&'tfte'forl^s 
in qu9it and. because the ga^e o^aa wrongfully erect^ adross 
the same, the defendant pulled it down. It appeared' itf.evl- 
dence, tbgt the.gptc in question had been recently put up in 
a . place where a. similar gate h^^d fornteriy .stood, but Where, 
for the last twelve years, there had been none. , ][t wvs, there* 
upon. . contended, for the defendant that, froth sufte^ing tlie 
ghte to be down so long, and permitting tlte puhlicto.use tlw 
way, without obstruction for so iriany yearS,.the plaii)til!i and 
those under whom he claimed, must be qonside^ ^ having 
completely' dedicated the way to the public, aiid'that fhe.gate 
could not be replaced. The plaintilf, hdwever,.ha4 a.yiffdici, 
which the Court of King’s Bench, the following term, refusm 
toTscta&ide. , ' 

A private way is a right which one or more persons ba«;e 
of going over the land, of another. This may be.dainled 
either by gtent, prescription, custoin, by express reserYatian, 
^ necessarily incident to a grant of land, or by virtue of an 
enclosure act , , > ■ , " , 

!.■ £9 Groat^xifA'private way may be claimed by grhnf': 
as if A., grant that- fi; shall hare a way froni C. through' sutdi 
a close (Mlfxiging to A.) to M. So if A. covenants that B. 
aiiall enjoy sudh a way, it amounts to a grant*.- 

' Under the grants “ ofia freeandconvhhiint weij/ ^n, through, 
and over a slip of land, leading from ■■■ ' ■ "' ' to - ' , 

vyith liberty to.^ke Jay causeways, Ac. and to «8e tlw 
same with carriages,' to carry coals, &o.’’ thegrantde has 
a right to make any sudh way as, is ^^essaiy for jtl\e parrying 
thatconimodi]fy,,e.g.ti.ftaoied waggpn-wny» . , 

« Underthe ipairi; Wf 4 Way from A. to B.*", in, thrO'u^h, ami 
'along a particular way, the grantee is not J’ustifierb iuiiiiakiiig 
a^transveiae road acrc»j.v the same, • ‘ - , > (-u j* 

1 , . . • . ‘ . U: if 

Jj a person has a way througli a close*, /in a particulac di- 
niotion, and he aftenvanls purchases other eloMs adj]oiri|pg, 

he etortotestenib the way to those closes. 

Inrpleadinga right of way under a grant;’ reaulariy;jthere 
ought to be a profert of the deed ; but if th^'efSE'd has Been 
' lost)^ “ by time ox accident,” it mayd>e so stated- in tire plea, 
and that will dispense with the necessity of a profert. 

t § t!er,^s 


I, I Ctmp. N. li S..<;i ; . 

iMoa.rlgo. 

1 1'*. R 56^. --' ' 
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At common law, the right to repair is incident to the grant 
of a way*. 

A. granted to B.®, his heirs, and assigns, occupiers of cer- 
tain houses abutting on a piece of land aboUt.,.dCTen feet 
w'ide .(:yrhich divided those houses from a house then belong- 
ing ta the right of using the said piece of land as a foot 
or carriage way, and gave him all other powers, &c. inci- 
dent or necessary to the enjoyment of the way;” it was 
holden, that under the terms of this grant, the grantee was 
entitled to put down a dag-stone upon the piece of land in 
front of a door opened by him out of his house into this 
piece of land; Chambre, J. observing, that the nature of the 
thing was material in considering the ellect of the words. 
The way was granted for the occupation of a dwelling-house, 
and the grantee ought to .have every thing needful for the 
occupation of his dwelling-house, he ought, therefore, to 
have the opportunity of repairing the way in such a manner, 
that it should not be wet or dirty, when ne, or his family, or 
his visitors enter. If any inconvenience had been occasioned 
to the grantor, it might make a difference ; but that was not 
the case here, nor was it to be feareil that any right could 
hereafter be set up in respect of the soil, in consequence of 
this stone having been pot down ; for the precise extent of 
the road was pointed ouU ' 

A person having a private way over the land of another", 
cannot, when the way is become impassable by the over- 
flowing of a river, justify going on the adjoining land, al- 
'though such land, together with the land over which the way 
is, both belong to the grantor of the way (19). 

2. By Prescriptionj-^A private way may also be claimed 
by prescription®, e. g. that defendant is seised in fee of a cer- 
oid messuage, and that lie, and all those tthose estate he has 
in the said messuage, have, from time immemorial, had a fodt- 
way, &c. (as the case may be) from ■' - ■ to '■■■— . 

From the words in italics, this plea is termed prescribing 

) Sembl. 1 Sannd. 333. Admitted per m Gerrsrd r. Cooke, S Boo. it Pul. N. 

Hefit)i and Chambre, Jo. iii s Bos. R. 109. •' 

& pttlo N. R. 109. n Taylor v. Wliitchead> Dougs 744. 

o RastalPa Entr. 6l7.^pl.<5<td. 9d« 


(19) “ Highuiays are governed by a different principle. They 
are for the public service, and if the usual track is impassable, it » 
for the general good that people should be entitled to pass in 
another line.*’ Per Ld. Mansfield, C* J. S. C. 
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\ti ix que estate. A right of way being an easement merely, 
and not an interest, it is not proper to lay the way as appen- 
dant or appurtenant 

If the4efendant be a particular tenant, as tenant for years 
under a person who is entitled to a w^ay by prescription for 
himself and his tenants, the plea must set forth the seisin in 
fee, the prescription, and the demise from the tenant in fee to 
the defendant, in conformity to the rule of pleading, that 
wherever a particular estate is pleaded, it must be shewn and 
derived from the’^fee**. 

Unity of possession of the land to which a way is appur- 
tenant prescription, and of the land over whicli the way 
is, will extinguish the way y for the prescription is gone, and 
the way is against common right^ 

As from an adverse enjoyment of a way for twenty years, 
or upwards*, a right by grant may be presumed, it is in many 
cases advisable to claim the way under a non-existing grant, 
as well as by prescription, lest proof of unity of possession, 
at some distant point of time, should destroy the title by pre- 
scription* (-20). 

A claim of a prescriptive right of way from over the 
defendant’s close unto D», is not supported by proof that a 
close called C., over which the way once led, and which ad- 
joins tp D., was formerly possessed by the owner of close A. 
and was by hi^n * conveyed in fee to another person, without 
reserving the right of way, for thereby it appears that the 
prescriptive right of way does not, as claimed, extend unto 
£)., but stops short at C. 

Blit where in tresspass qu, cLfrA the defendant prescribed 
for an occupation way from his own close “ unto, through, 
4hd over ’ the locus in quo, to and unto a certain highway, 
&c., it was holden, that such plea might be sustained, though 
it appeared that one out of several intervening closes was in 
the possession of the defendant himself. 

In trespass for breaking gates, and entering plaintiff’s 

p Godley v. Frith, Yelv. 159. s Campbell v. Wilson, 3 Fast, 995. 

iq Stilly V. Dally, D. P. Salk. 563. t SeeaT. R. 157. 

Cartb. 445. Ldi Raym. 331. Juilg- u Wrinflit v. Rattray, 1 Fast's R. 377- 

meut affirmed on error; recognised x Jackson y. Shillito, 'I'rin. 3'2 G. 3 

in 3 Wits. 7^. C. B. cited 1 Fast's R. asi. 

r 1 Koli. Abr. 935. (C.) pi. 8. 


(20) See ante, p. 1045, n. (3). 







a ‘pK8i^'riptk>n‘fp as® a i^ay^ in th« 
16i^ fn fi^'te ifthaBilants-of Watfen-Katon,' and otkit 
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Vsa^tct for defendant. 


: dope notvitiittiailft prescAp^ 

. ■ J- f.fi . 

!^‘'Evjj^efe of a pwscriptive ttght of way for ail ipairtier of 
Afctfil^fiSi'flOea not necessarily prove a right of 'way for all 
manner of cattle* (21). 

' ‘jrSy custom that eveiy iilhiibitant. of such 

^ vill,' trail l^v^ over such land, eitbOr'tO'OhurcK'or 

to ’inkritefe'it^ 'gboU!'^m^use it is but an easeihOnt',' and not 
a profli. *' \ ' 

' A’'iithb-6wne^^ ia^ttififled to irake use of the toad ordinarily 
used for the ordinary occupation of the close in' which the 
ti^Ctrieltakeni^;' bittite' cannotyustify- carrying his tithes home 
by SDk'Oit'l^r iPoacl, -although the farmer himself may have 
iiaed ic occupation -erf ; his farm \ • ■ . . 

^eierraridn. — A right of'' ivay^'tnay'>be 
c^&ed' 'by|exp*K^’Sreiie]|^'^tion V as whete A. ^rimts lanti to 
K;.t. 'tQ him^f a way over'stioh land. 


Shpt&eir,. _ . 

a^pefSPn Wing a clqse' tioi^ijlsd] on 
eyei^.;gj^ly 5 (iii»p\5tij.,lgna,,graub9 tlie close to, another, the 
l^ve.a w;ay.{to J^e olose, ^ incident^ tp^th&giqant, 
q)y, ag,itj|^SQijj|kj^ea,tei^»^i a way of necessi'^/, for. dtl^iv 
>^ig 5 ^e^hap(^f)v^,^ny(bei^fitfr'^Ube,.grapt?. , 

If A. has four closes lying together, and^r^lls- thresiof 


hiU viajj 
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tliem to B., reimiBg the middle close, to wlucii A> has. not 
any way, except through one of ,tliose closes which jte sold, 
alth^gh, he iJ^ryed not any. j!«t A. shaifl bhy.e a way 
to the Bcaoryed^tp ftini by operatjon pf leW'jt 

and unity ^ppfwn^ioejWiU nqt estingw^l thwspeciesqf way% 

J. S., as a trustee, conveyed land to another, towhich there 
was sot any. way^. except over the^tt^lttee’s land;, .it was 
faolden, idiat a right of way passed of neccMity, as incidental 
to the grant ^ 

If A., the owner of a close over which there is A right of 
way*, plougli np the way, and assign a new way, any person 
may justify .using the new way as long as it lies open; but if 
A. afterwards stops up the new way, the removal of the oh* 
struction to the new way cannot be justUied, as will appear 
from the following case : 

. A., the owner .of a close situate within e close belonging 
toB. had a prescriptive right of way thmugh B.*a close to 
his own : twenty-four years before action brought, B. had 
shopped up this vyay, and made a new w«^, wblcji had been 
u%d eyer sitice, but latterly B, stopped up i|ew way; 
in an actiop 'brought .by B. arainst 'A. for j^ing dycjr tne 
new way, it was.holdeh, thai A, coul4 not' Justify using this 
way 'as a' way of necessity, but that should' either have 
gbhe the ’oldf M'ay; and thrown dedrn the dncl^ure, or 
brd^ght an action against' B. for atoppitig up the' old- wayi 
'I’h'e^new way 'was only a way by atiflerehte' dhring the 
pleasure of both parties, and A., by Stopping it' up, detef* 
fnined his pleasure. 


A way of necessity exists after unity of possession of the 
ctose to which,' and' the close over which, and after a^ aubse* 
quent seyereili^; " 

If a person phichaies' 'close A*». ''vith, f : W|V ci| 
thereto over close B.; a stranger’s land, aiid aftenvards pur- 
chases close fi., and then purchases close a4iQUUi>g 
close A., and through which he may enter close A., and then 
sella qlpseB.,. without reseivation.of aiy.yfaY,i^ tljea^lls 
cJo|aip.,iWwd C.,.{,hc purclMiser^of qlose, At »haM heyi^lvelto 
have.*he.fH3s;ifii»t vwyM n^Rosiity^tociloiR Ai;p?f(ripIoi»,AV.r 
HsifrfngdiWailed the ievetal'inetlwfdii by wWeha^Mffy'insjf* 
^ille b1ili4'H‘fb'a Wa^tover the fci«4of’awbl^41f 1”^'”®*: 

■i to 

: "jin-J «i' f.f . - . . - <t. . . . 


i.. VI. 
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be improper to subjoin a few remarks relative to the form of 
■pleading a right of way, and of replying thereto. 

Pleading flight bf W%yv*--In pleading a' right of way, the 
defendant' ott^ght to shew- the natunif ot foe'.Wdy, .i. e. whe* 
ther it'ba a-fo^way,dior8e>way, or carriage>Wi^< otherwise 
the be bad, on demurrer', for uncerfointy: this 

rule allies both to public and private ways ; biit in other 
respects, the form of pleading a public highway is more gene- 
ral than that of pleading a private way. Hence, it has been 
holden, that in a plea of a public highway, it is not necessary 
to state either the places from which and to'which it leads *, 
or that such way has existed from time immemorial'. It is 
sufficient to state compendiously, that it is a public highway; 
but in pleading a private way, the teminus a guo, aud ter- 
minus ad guem, ought to be set forth*. 

,In replying to a plea of right of way, the plaintiif either 
admits the right, and new • assigns, e. g. eitra viam, or that 
the plaintiff has used the way in a different manner than that 
to which he was entitled; or he denies the right ; and here 
it is to be observed, that in denying the right the plaiptiff 
must traverse it specialty, .in conformity. to the rulcaof ^ead-> 
ing, which do npt allow the general traverse de injuria su& 
propria absque tali caus& to bepleaded in pases where the 
defendant insists on a right”;' and which rule holds as welj 
where the defendant justifies by command of another claim- 
ing the rights as where he inBis,ts on the right-in. himsdf*.*' 

To a plea claiming a right of way, the plaintiff may tra- 
verse the right, and give m evidence that the way had been 
stopped up by order oCr two J. P. under the stat. 13 G. 3. 
c. 78. .s. 19. and bb Oeo. ,3. c. 68. (22) and that defendant 

i Albaii V- Brpunsall, Yelv. i63. n Rujftbbroolce v. pusanie, 4 Leoni itf. 

k Bardin, | H- Bl. 3S1. Cromte^s ca 6 e, 8 Rep. <36. b. CootAsi* 

) Aauindall v. Brown, 3 T. R. 26 S. v. Mouke, Willea, 54. . 

m 3 'Leon. 10 . * o Cockcri 11 v. Armstrong, \Vilte 8 ,p 9 .. 


Stat* 55 Geo. c. 68, after reciting sec. )9/of 13 Geo. 3. 
c. tbdt' it is expedient that more public notici& ahoold be 

giVeii ot others for diverting and stopping up highways, and'aho 
^t^Rj^aterfacilityof app^l s.hould'be given a^instsneh orders, 
and tHiit' J, P. dbonid have power to stop up uiineces^ry highways, 
it ,i^ enacted, that so tpuch of the" det of the 13th of the King as ia 
therein befo^ recited idiall be repealed, and by s. Q, it is enacted; 
that ** when it shall appear upon the view of two or more J. P, 
that any public highway, bridleway, or footway^ &c. may be 
diverted, so as to make the same nearer or more commodiovs to the 
public^ and thg owners pf the lands through which sqch new ]iigh> 
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committed the trespasses complained of after tlie way was so 
stopped up. 

But aplaintiff could not have avmled himself of sueli an or- 
der, under the, 13jGeo. 3. c. 78. unless it had appeared that the 
order had :^|sued the form prescribe^ in the schedule to 
which the epacting part of the 19th section referred', |.g. the 

p Davison t. Qill> 1 East, 64. 

way, 6 ec. is proposed to be made, shkli consent thereto, by writing 
under their hands and seals, it shall be lawful, by older of such J. P, 
nt special sessions, to divert and turn, and stop up such footway, 
and to divert, stop up, and sell such old highway, or bridleway, 
and to purchase the ground for such new highway, &c. in the man- 
ner, and subject to the exceptions and conditions prescribeii in the 
statute 13 Geo. 3. c. 78. with regard to highways to be widened 
and diverted ; and also when it shall appear upon the view of two 
J. P. that any public highway, 8cc. is unnecessary, they may by 
order, stop up and sell the same, subject to the conditions men- 
tioned in the 13 Geo. 3. c. 78* iu regard to highways, to be widened 
and diverted ; except that the money arising from such sale shall 
be paid to the surveyors towards the repairs of the highways of the 
parish ; —provided that in the several cases before mentioned, a 
natice iu the form given iu schedule to this act, shall be affixed 
by the side of the highway, &c. and inserted in one or more news- 
papers of the county, for three successive weeks after the making of 
such order, and a like notice shall be affixed to the door of the 
parish church on three successive Sundays subsequent to the order,' 
and the notices having been so published, the order shall at the 
quarter sessions next afler the expiration of four weeks from the 
tii^t day on which such notices shall have been published^ be 
returned to the clerk of the peace iti open court, and lodged with 
him, and the said order shall at such quarter sessions be confirined 
and inrolled.. Sect. 3. gives a power of appealing to persons ag- 
grieved by such order, or by the indosure of any road.nr highway, by 
virtue of any writ ad quod damnum,* to the said quarter sessions, 
(that is, the quarter sessions next after the expiration of four weeks 
from the first day on which the notices shall have been published,) 
upon giving ten days notice in writing to the surveyor and also affix- 
ing such notice to the door of the parish church. And by s« 4. if no 
appeal be made, or being made, such orders shalt.be confirmed, the 
ways may be stopped and the proceedings shall be conclusive to all 
persons, and tlie new highway, Ac. shall be^fmd qpntinqe a public 
highway, but the pld highway, Ac. shall Inclosed nptil the 
new highway, Ac. shall be completed and put into good ^pnditiob, 
and so certified by two J. P, upon view, ^his certificate is to be 
i-eturned to the clerk of the peace, and by him inrqlleil aniongst the 
records of the quarter sessions next after such Qrder sha(l have 
been confirmed and inrolled. . 

f‘ gee Rex v. Justices of Bucks, s Msule an^ 330> 
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length .and breadth of the new road must have been set out 
in tne order; otherwise the order would have been bad, and 
advantage ini^thavp been taken of the defect in a collateral 
proceeding. 

And further, as by the same section of tU^f^tatute the 
J. P., only jurisdiction conferred on,tbep ia a given 
case^^^;.. to dhert an old road, so as to make it nearer 
or riSbm' commodious to the public, that is, by making a 
new road (23) ; it was necessary that it should ap^ar, 
that a new highway had been made in Ijeu of thepid high- 
way; merely widening an old highway, by the addition 
of detached pieces of land adjoining to one side of it (thp 
iermini a quo and ad qunn^ and the direction pf it, remaining 
tl>e same as before,) was not considered as diverting an old 
highway, or making a new highway within the meaning of 
that statute and in such case, although the order of the J. P. 
was regular on the face pf it, stating, that a new highway had 
been made in lieu of the old one, and although such order 
had been coniirmed on appeal by the quarter sessions, yet it was 
competent to the defendant to prove that a new highway was 
not in fact made ; for the J. P. cannot give to tliemselves a 
jurisdiction in a particular case, by finding that as a fact 
which is not really the fact. 

8. Tender of Amends, 

At the common law% if a person brought an action of 
trespass for takmg'.away his beasts, or other goods, tender of 
sufficient ainend^ befpre action brought was not a bar; ber 
cause the party making the tender was not the oyTiier pf the 
goods, as in the case ^ a distress (24), but a trespasser tp 

q Welch T. NashyS East, See also t ^Inst. 107. 

Do Pouthieu v. Pcnoyfcathti', 5 

Taunt. G34. 

(23) The power to shut up roads is given only wliere there it 
a new road to be '^set' out. Page v. Eloward, M. 23 O. 3. B. R, 
Cald. 2‘>3, 

(24) VVith.resp€*ct to distresses, either for rent arrear or damage 
feasant, the law is*, that if a tender is made befbre the taking the 
distress, the talcing is wrongful ; if after the taking, and before im- 
pounding, the detainer is wrongful. But a tender, after impound- 
ing, cbutcs too late. Hence, in pleading a tender of amends to af^ 
avowry for damage fea^nt, it ought to appear on the face of th^ 
plea, that the tender was before impounding. The clause in 
stat. 21 Jac. I. c. 18 . s. 5. hath not made any alteration in thin 
respect, i‘or that clause is confined to actions of trespass f . 

» 9 Inst Jp7- t Allenv, Baylcy, Lutw. 
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whom the law diJ not shew any favour. But now, by stat* 
HI Jac. 1. c. lb\ s. r>. “ In ail actions of trespass quare dan-- 
sum fregit, wherein the defendant shall disclaim in his plea, 
to make any title or claim to the laud, and the trespass be 
by negligence or involunlaryj defendant may plead a dis- 
claimer, and that the trespass was by negligence or invo- 
luntary, and a tender of sufficient amends before action 
brought.” 

To this plea the jdaintifl' may reply a latitat sued out*, 
.with an iiit('utio7i to declare in trespass before the lender. 


V. Costs. 

The statute of (iloucester having given costs in all cases 
'^vliere damages were recoverable, it followed as a neexssary 
consaiuence, that wherever the smallest damages were reco- 
vered, the plaiiUilF obtained his full costs. 'I’his was pro- 
ductive of so much inconveni(5nce, by encouraging voxatiouiJ 
suits, that the interposition of the legislature was ilecmed 
necessary, in order to confine tlui operation of tlie statute of 
(iloucrcster. For this purpose it was enacted by stat, 2*3 & 
23 f'ar. 2. c. 9., that “ in all actions of trespass, assault and 
battery (2o), and other personal actions, wherein the judge, 
at the trial of the cause, shall not find and certify under his 
liand, upon the back of the record, that an assault and batter}' 
was proved, or. that the freehold or title of the land mentioiml 
in the plaintilV’s declaration, was chiefly in question; tlje. 
plaintilf, in case the jury shall find the damage.s to be under 
the value of forty shillings, shall not recover more costs of 
suit than the damages so found shall amoiiut unto.” 

Notwithstanding the general words' “ other personal ;tf;- 
tions,” this statute has been uniformly construed to l)e con- 
fined to the two species of actions therein specially naujed. 
viz. trespass, and assault and battery ; and that the aclion of 
trespass is ijoniincd to trespass tfuare clnusuin freoity wheriiin 
the freehold or title to the land may come in question. 

Watte V. Baker, Cro. Cai*. qG4. t Salk. IVIilburnc v. Read**, i 

Wils. jit. WillfS, C. J. 


For the cases on this statute relating to asiaedt and batte-v. 
ifco ante, p. 40. 

YfL. II. ^ q c 
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It may be laid down as a general rule, that all actions (fuare 
clausum wherein the plaintiff merely declares for an 

injury to the freehold, or to something growing’ upon or 
affixed* to the freehold, as breaking a lock affixed to plain- 
tiff’s gatc^, are within the statute. And this rule holds, 
although the declaration charges the defendant with taking 
and eftrrying away a portion of the freehold, providt d such 
taking and carrying away be merely a mode or qualilication 
of the injury done to the land. 

In an action of trespass quare clausum fregif^, it was stated 
in the first count, tliat the defendants broke and entered the 
close of the plaintiffs; and the grass of the plaintiffs, there 
then growing, with their feet in walking trod down, spoiled, 
and consumed, and dug up and got divers large ((uantities 
of turf, peat, sods, heath, stones, soil, and earth of the plain- 
tiffs, in and upon the placid in whi(;h, &e. aiiri took and cur- 
ried awaij the same, and converted and disposed of the same 
to their own us(‘. '1’lu‘re was another fount, upon a similar 
trespass, in another close. ’I’hc defendants plead.ed the ge- 
neral issue to the rV/o/c declaration, and I wo special pleas to 
the second count; and on the trial, a ve rdict was found for 
the plaintiffs on ilic general issue with one shilling damages; 
and for the defendants on the special pleas, and the Judge bad 
not certified. It was hoklen, that the plaintiffs wen^ not enti- 
tled to any more costs ihan daiuag(‘s, Lord Mauslield, C. J. 
observing, “ What has been called an asportavit, in tliis de- 
claratiqn, is a mode or qualification of the injury ilone to the 
land. T’he trespass is laid to have been coinmilteJ on the 
land by digging, 6c(\ and the asportavit as part of the same 
act; and on tlie trial of the issue, the freehold certainly 
have come in <jucslion. This is clearly distinguishable from 
an asportavit of personal property, wluirc the fretdiold cannot 
come in question, and which, therefore, is not within the act ; 
thus, after trees arc cut down, and thereby severed from the 
freehold, if a trespasser conies and carries them away, that 
case is not witliin the statute, because the freehold cannot 
come in question ; here it might.” 

So where the plaintiff declares for a consciiuential injury, 
merely as matter of aggravation. 

Ip trespass for breaking and entering a dwelling house*. 


II mil V. Reeves, C. n. tl. 3 G. i. Dull. 
N. 1 *. 329. 

K Biffh V. DufTeVjC. B.Trin.T.3 G.i. 

Hull. N. P. 330 . 

y Butler V. Cozens, 11 Mod. igs.GV'^ia. 
Abr. 357. 


z ClegfT V. Molyneiix, Doug. 779. 
a Ap]>letou v. Smith, B. R. D. 3 G. x 
Bull. N.P. 3 J 0 . See also Blunt v. 
Mithcr, Sir. 04 S. 
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QiWd nialviii" cl ^reat noise there, an<l eontimiing* lliore until 
the [ilaintiii’aiul another person were coin pelled to «’ive a sum 
of money ; it was hokleii, that the plaintitl* was entitled to no 
more costs Jhaii damages. 

In trespass for throvvins^ stones'*. Sec, at tlu', windows of 
plaintitf’s house, an<l broakinu* tin? «lass, See, the daiua^e^ 
beinjy under 40>-. and no < ertiiicate ; it was lioldenj that the 
plaintitf was not ( nlitled to any more costs than damages ; 
because the defendant inighl have given liberum tenementum 
ill evidence, and so the title to (he house iiave come in 
question. 

In cases like those ah(>\e-inentioiied, if it do(‘s not appear 
eitin;r by the eertiticate of tiie Jtidge, or I)y the pleadings^ 
(for tliat is e(»nsiilered as taut amount to the judge’s e('rtilicute) 
lliat the freehold or title ehii41y in question, tlui plaintitf 
is entitlt‘il to no more costs tlian <laniages, if hi‘ recover less 
flian 10^. 

In a case where a right of way was pl(‘ai!ed by nictcs and 
bonnris, and there wAs no issue taki n lluacon ; hut the* repli- 
cation new assigticd c*xlni viain, and upon that then* was a 
verdict for plaintiif under iOs.; the court ludd the plaintitf 
was not entitled to full costs. (’o(*kerill v. Allauson, llullock 
on costs, See also (Uregory v. Ormerod, 4 4’Munt. S. P. 

Before the stat. *1 Ann. c. I(i. s. K. (allowing tin; court on 
motion to direct a view) there couhl not he a view until aftet 
the eanse luul l)(('n brought to trial, when, if the judge 
thought proper, tlu* cause vvar^ adjourned to enable the, jurors 
to Iiave a view, and this was enteredopon the leeoid : wUenee 
the court inferred that the title must have come m question, 
anti a view having been granteil, was c<>nsid(‘re<l as tanta- 
mount to a judge’s ciatificate^. Ikit as sinu' tin* statute of 
Ann, a view is granteil of courst^ u\Hni tin* pri‘viuns motion d 
either party, and may be granteil where thi* title js not in. 
question, the same elfect cannot any longer be attached to it , 
and a plaintitf recovering less tlum lO.v. is no longer eiitith tl 
to costs of increase, nn rely because a v iew has lu t n ignl, 
although it was granted iqioii the application of the ile- 
fendant 

If it appear on the face of tin* declaration, that tile freeliold 
might have come in question, it is suilicaent to bring the case 
within the statute. 

b A4l«m V. Giiiiaway, (3 T. R. Q8l. U Kriupter v. Dm’oo, I.il. Rayni. 70. 
V Aswer V. Fiiic4i,,2 Lev. ‘J J-l. Murliii .Salk.ot>:>. 

V. V^^llance, 1 ;)50. e Flint v. iiili, Ji ii F. il La*J. 

ia.i. 

O O 
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To trespass at A.^ and tlirowii)g down, burning, and to- 
tally destroying, the plaiiititT’s hedge, there then erected, &c. 
whereby, &c.; the defendant pleaded the general issue, and 
justified as to the throwing down the hedg-e-' because it was 
erected on a common over which he prescf}pe(l%or right of 
comm(m^ whereon issue was taken, and foiibd for the de- 
fendai^V^*^^ ^ verdict for the plaintiff, with 20^. damages 
bn the general issue ; it ^vas holden, that the facts stated in 
the s|)ecial plea and foun<l, could not be taken into considera* 
tion, to shew that the title to the freehold could not come in 
ifjuestion ; and as, on the declaration, the freehold might have 
<‘ome in question, and the judge did not certify, the plaintiff 
was entitled to no more costs than damages. 

The cases to which the statute docs not apply are, 1. 
'W'l^CTe the action is brought solely for an injury to a personal 
imattel*, 2. Where the action is brought fora local trespass, 
and also for a substantive and in(le])cndent injury to a per- 
sonal chattel (whether in the same** count with the local 
trespass, or a different count*, is immaterial), and general 
damages are given; in which case, as the court will intend 
that part of the damages were given for the injury to the 
chattel, as to which there cannot be any ccrtilicate, the case 
is as much exempted from the operation of this statute, as ff 
the plaintiff hud declared merely for an injury to a personal 
chattel. It may not be improper to observe, that in a case of 
this kind, if the plaintiff fails in proving the injury to the 
chattel^, and there is a verdict for the defendant on tliis part 
of the declaration, the action then becomes merely an action 
for a local trespass within the operation of the statute. 

On writs of inquiiy, in cases within this statute', the 
plaintiff shall have full costs, although the damages are 
under iOs. 

, Where the cause originally began in an inferior court", and 
IS removed into K. B, or C. B. the plaintilf shall have his full 
costs, although the damages are under 405. and. there is not 
.any certificate. 

It only rtmaius to mention another class of coses, in which- 
it has been holdeu, that wherever a special plea of justification 
JB foujid against the defendant, the plaijntift’ is entitled to, full 

COStSi 

f ^(pad v.Gaml>le,7 Eaftt, k Salk. 

'V«n V 'Phillips Sulk. ^OS. Kc<mi v. 1 Bhehloti v Ludgate, C. DuT/C 0 ., 1. 

Wliitilier, I G34. Bull. t^.P. 

li Aiidersou v. Buckton, i Str. ig^h in Roop v. Sciitcli, 4 Mod. 37S. Arch« 

Thott|>ai>qirt Bei4^, l Sir. SSl.SAiith hiahqp of LA: 

V. Clai ke, Q Sir. Ijso. Rnym. 3l>r,. ' ' 

i Darner v« Cd$ar<l, 3 Mod. ^ 
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To trespass defendant pleaded not 

guiltif, and a licence^ on both of which pleas issue was joined, 
and found for plaintiff, with one shilling damages ; it was 
holden, that the plaintiff was entitled to full costs, it being a 
general rule^ th(^t wherevier a special plea of justification is 
found ai^ainsf defendant, plaintiff is entitled to full costs. 

The rule, as laid down in the foregoing case, w^as recog- 
nised in Comer v. Baker, 2 II. Bl. 341., and in Peddell v. 
Kiddle, 7 T. 11. 059. 

The principle on which these determinations are founded, 
is stated by Lord Kenyon, in the last nientioned case, to be 
this, that where the case is such that the judge who tries it 
cannot in any view of it grant a certificate within the act, tt 
is considered to be a case out of the statute. It may be re- 
marked, that the principle adverted to by I^ord Kenyon^ js 
certainly a sound principle, but it is not quite so clear that 
tlie application of the principle to the cases in question was 
correct. 

By stat. 4 & 5 W. & M. c. -23. s. 10., after reciting that 
great mischiefs ensue by inferior trade smen, apprentices, and 
other dissolute persons, neglecting their trades and employ- 
ments, who follow hunting, fishing, and other game, to the 
ruin of themselves, and damage of their neighbours, it is 
enacted, that ** if any such person shall presume to hunt, hawk, 
fish, or fowl, (unless in company with the master of such ap- 
prentice, duly qualified by law^) such person shall be subject 
to the penalties of this act, and may be sued for his w'ilful 
trespass in such his coming on any person’s land; and if found 
,i:,uilty thereof, the plaintiff shall not only recover his damages, 
but full costs.” It has been holden, that a clothier, who 
kept an alehouse, and was not qualified to kill game, was an 
interior tradesman within the meaning of this statute®, and 
liable to pay full costs, although he was hunting in company 
with a qualified person at the time when the trespass was 
committed. See further as to the construction of this statute, 
Buxton V. Miugay, 2 Wils. 70. where the court of B. were 
equally divided iu opinion on the question, wliether a surgeon 
And apothecary, not qualified, having committed ti trespass in 
hunting with a qualified person, was “ an inferior trades- 
man” within the meaning of the statute, Bathurst, J. and 
Clive, J. being of opinion that he was, conceiving that all 
unqualified tradesmen were inferior triidcsmen but Wil- 
les, C. J. and Noel, J. being of opinion that the defendant, 
jmerely as an apothecary and surgeon, was not to be considerecl 

ki'RerJridge V. miioer, 2 H. Dl.S. o Wickliam v. Walker, C.B.M* ll 

G. 3. fianics, 125. 
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as an inferior iraclcsinan, or a dissolute person within the 
statute. 

By stat. S & 9 W. 3. c. 1 1. s. 4. “ In all actions of trespass, 
wherein, at the trial af the ennsv'^^ it shall aj)pear and be cer- 
tified by the judge, iiiuler his hand, upon the back of the 
record, that the trespass upon which any defendant shall bo 
found guilty, was wilful and malicious, the plaintitf shall re- 
cover, not only his damages, but his full costs (2o'),” 

In Reynold v. Mdvvards, G T. R. 11. it was holden, that if 
the trespass w^as comm if ted after notice, the judge was bound 
to certify that the trespass was v/iiful and malicious. But in 
fiood V. Watkins, 3 East, 499- it was ndjudgt d, thatalthough 
the trespass were committed after notic’e, yet the statute 
meant to leave it to the discretion of tlie judge to certify or 
not;, according as it appeared to him at the trial, upon view of 
all the circumstances proved, that the trespass was or was not 
wilful and malicious. 

p Ste Ford v. Parr, 2 Wils. SI. 


(2(9 See ivnte, p. 41, 42. 
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CHAP. XL. 


TROVER. 

I. 0/ the Nature and Foundation of the Action of 
Trover, and in what Cases such Action may be 
maintained. 

II. By whom and against whom Trover may be main- 
tained. 

III. The Declaration — Plea — Defence, and herein of 
the Doctrine of Liens — Evidence — Of staying 
the Proceedings — Costs — J udgment. 


I. Of the Nature and Foundation of the Action of 
Trover, and in what Cases such Action may be 
maintained. 

Dm UNIT I ON . — ^Thc action of trover is a special action 
upon the case, which may be maintained by any person who 
has either an absolute or special property in goods, for reco- 
vering the value of such goods, against another, who having, 
or being supposed to have, obtained possession of such goods 
by lawful means, has wrongfully converted them to his own 
use. 

In order to maintain an action of trover, it is necessary that 
it should appear, 

1. That the plaintiff had cither an absolute or a special 
property in the goods which are the subject of the action, at 
the time when they came into the possession of the defendant 
who has converted them : 

2. That the plaintiff had also the right of possession in the 
goods : 



'I’ROVER. 

! 3. That personal goods constitute the subject matter of 
,thc action: 

*’ 4. That the defendant has been guilty of a wrongful con- 
version. 

1. Absolute Property . — It must appear, that the plaintift’ 
had a property*, either absolute or special, in the goods 
which' are the subject of the action, at the time when they 
came into the possession of the defendant who converted 
ithein ; but it is not necessary to shew that the plaintiif had 
both an absolute and special property**; either the one or the 
.other is sufficient 

Absolute property is where one®, having the possession of 
goods, has also the exclusive right to enjoy them, and which 
can only be defeated by his own act. 

! Trover was brought by a tenant in tail, expectant on the 
'dfeiermination of an estate for life**, without impeachment of 
w.ast^^ for timber which grew upon, and had been severed 
frpm the estate, anrl was in the possession of the defendant. 
Xt vv?^s l^ojdepj, that the plaiqtifF cquld not recover; because 
an actlon. of trover must be fonn<lc(I on the property of the 
plaintilli and f-his case the plaintiff had not any property in 
the timber; for a tenant f|jj life, without impeachment of 
waste, has a right to the trees^t the moment when they are cut 
flown. In like manner tenant in tail, after possibility of is- 
sue extinct, is entitled to timber wb(*n cut®. 

So trustees of an estate pwr autre vie, cannot maintain tro- 
ver for trees felled upon the estate^; for although they have a 
special property in trie trees while standing, yet that property 
ceases when they are cut down, and the trees then belong to 
the owner of the inheritance. 

' In Berry v. Hoard, Palm. 327. and Cro. Car. 212.® it was 
fora long time in groat doubt, whether the landlord had such 
possession of timber cut down during the continuance of 
a lease, on which ho could niaintain trover; but it was finally 
determined that he had; because the interest of the lessee in 
.the timber remained no longer than while it was growing on 
the land demised, and determined instantly upon the sever- 
ance. , ' 

The owner of goods stolen, prosecuting the felon to con- 
Viclldn, cannot recover the value of them in trover from a 

t'- i> . ''I ' 

'va Per I« 0 rdaifinafi« 1 d,€. J. i T.R. sG. f Illaker v. Anscot^tbe, i Bos^ & Pul. 
B Per Lawrence, J. 7 T. R. 39^. N. R. 25 . 

C Ibid. g Cited by Lawrence, J. in Gordon v. 

d Fyne v. Dor, 1 T. R. 55. H&rpcr, 7 T. R. la. 

e Williams v. WilliuniB, is> Last, cog. 
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person*" who has purchased the goods in market overt, and 
sold them again before the conviction, notwithstanding the 
owner gave the purchaser notice of tlie rolibery, white the 
goods were in his possession; for, in order to maintain tro- 
ver, the plaintiff must prove tliat the goods ^Yere liis pro- 
perty, and that nhile thetf ware so^ they came into the 
possession of the defendant, who converted them to his own 
use. 0 

An arbitrator,, to whom all matters in difference between 
a landlord and tenant had been referred, aw^anJed^that a stack 
of hay should be delivered up by the tenant to the landlord, 
upon being paid a certain sum for it. The landlord tendered 
the money, but the tenant refused to receive if, or to deliver 
up the hay; whereupon the landlord brought trover againk 
the tenant for the hay. It was holden*, that this action could 
not be maintained ; for the property w^as not transferred by 
the mere force of tlie award, and that the landlord’s only re* 
mod y was to proceed against the tenant upon the award ; but 
Ld. J^llcnborough observed, that tlie case might have been 
different if the tenant had acceptc<l the money tendered, for 
that would have been a ratification of the award, and an assent 
on the part of the tenant to the transfer of the property. 

If a tradesman order goods td^e sent by a carrier*^, though 
ho does not name any particular carrier, the moment the 
goods are delivered to the carrier, such delivery operates as 
a delivery to the purchaser, and the whole property is im-r 
mediately vested in him; and if any accident should hap- 
pen to the goods, it wdll be at the risk of tlie purchaser (1). 

So if order goods to be transmitted to him by a parti- 
cular carrier*, though upon condition to return them again, 
if he dislike them ; yet upon delivery to tlic carrier the pro- 
perty is vested in A. and he will be bound to pay the price 
to the vendor, and consequently the vendor cannot bring 
trover against the carrier, if the carrier convert the goods to 
his own use (2). 

h Horwood V. Smith, qT- R. 750. 3 P. Wins. 186. Dutton v. Selonton. 

i Hunter v Uic«, 15 £ast, luo. aon, 3 Bos & Pul. 58^. S- P. 

k Said to have been determined hy 1 Haynes v. Wood, per Herbert. J, 

£yre, C. J. at Shrewsbury Assizes, Surrey Ass. 1686. Bull. N. P. .lu. 

( 1 ) The only exception to the purchaser's right over the good* 

is, that the vendor, in case of the purchaser becoming insol veht^ may 
-stop them in transitu. . ' 

(2) N. Trover will not lie against a carrier for the mere 
livery of goods. See ante, p. 398. 
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If A. order a tradesman to send him goods by a hoymau*®, 
and the tradesman send the goods, by a porter, to the house, 
where the hoyman resides, when in town, and the porter, not 
finding iiim, leave the goods with the landlord, A. cannot 
maintain trover against the landlord, for the property never, 
vested in A., but remained in the tradesman; but if the per- 

» i to whom the goods were delivered had been a servant 
the hoyman, and entrusted by him to receive the goods, 
A. might have maintained trover"; for, by such delivery, 
the property would have vested in him, and therefore in 
such case the tradesman could not have brought trover against 
the hoyman. 

The property of goods passes the inflorsenicnt and de- 
livery of the bill of lading, by the consignee, to another, 
hona for a valuable consideration, and without collusion 
with the consignee®, although the iiulorsee knew at the time 
that the consignor had not received payment in money for liis 
goods, but had taken the consigneti’s acceptances payable at 
a future day, not then arrived. 

If goods are sold, to be paid for within a limited timc^and 
if not removed at tlie end of that time, that warehouse rent 
shall be paid for them, the property in the goods vests abso- 
lutely in the purchaser, from the moment of the sale. 

If a person contracts with another for the purchase of a 
chattel, c. g, a barge, which is not in existence at the time of 
the contract, although the full value of the article cont racted 
for is i)aid in advance, and the order is proceeded on, yet the 
purchaser does not acquire any property in the article, until 
It is finished auddelivered to him*!. 

After earnest given, the vendor cannot sell the goods to 
another, witliout a default in the vendee; and, therefore, if 
the vendee do not come and pay for, and take away the goods, 
the vendor ought to go and request him; and tlien if he do 
not come and pay for and take away the goods in a conve- 
nient time, the tu^reement is dissohecl^ and the vendor is at 
liberty to sell them to any other person". “ If I sell my 
horse for money, I may keep him until I am paid; but I can- 
not have an action of debt until he be delivered; yet the pro- 
in Colston V. Woolston, T. 1 Ann. p Pbillimore v. Barry, i Camp. M.P. 
liondon Sittings, per Hoit, C. J. C. 513. 

Salk. MSS. Bull. N. P. 35, 6. q Mucldow v. Mangles, i Taunt. 316. 

n See Staples v. Alden, 9 Mod. 309. r l^er Holt, C. J. in Langford v. Ad- 
per Holt, C. J, Salk. 1 8. S. P. iniiiistratrix of Tylei*, Salk. 1 13. 

o Cuming t. Brown, 9 East, 506. 



TROVER. 


13.09 


pcrly of the horse is hy the bargain in the bargainor or 
buyer. But if he do presently tender me my money, and I do 
refuse it, lie may take the horse, or have an action of detain- 
ment A/td if the horse die in my stable^ between the bar- 
i^ain and the deliocry, I may have an action of debt for mv 
money, because^ by the bargain^ the property was in the 
buyer ®.** 

With respect to stolen liorses, llic property is not altered 
by a sale in market overt, unless the provisions of 2 P. & M. 
c. 7. and .*il l^liz. c. 12. are complied vvitlir Tlie regulations 
are in substance as follows: Pirst, the horse must be exposed 
openly in the place used for sales for one whole hour, between 
ten in the morning and sun set, and afterwards brought by 
both vendor and vendee to the book-keeper of the fair or 
market; secondly, toll must be paid, if any due, and if not, 
one penny to the book-keeper, who shall enter the price, 
colour, and marks of the horse, with the names, achlitions, 
and abode of the vendor and vendee; and if the vendor is not 
known to the book-keeper, the vendor shall bring one credi- 
])le witness to avouch Ins knowledge of the vcjuior, whose 
name in like manner is to be entered. 'Phe property of the 
owner is not to be taken away by such sale, if w^ithin six 
months after the horse is stolen, he puts in his claim before 
some magistrate where the horse is found, and within 40 days 
more proves such pro[)crty hy the oath of two witnesses, and 
toinlcrs to the person in possession of tlie horse such price as 
he bona fide paid for it in market overt. 

The action of trover cannot be supported, unless there is a 
perfect ami complete right of property in the plaintiff* : 

Hence wdien goods are sold, if any thing remain to be done 
on the part of the seller, as between him and the hnyer^^ to 
ascertain the price, quantity", or individuality* of the goods 
before the conmiCKlity purchased is to be delivered, a 
complete present right of property does not attach in tlie 
buyer, and conse<iueiiLly trover is not maintainable, 

'Phe plaintiff* purchased of the defendant a quantity of 
starch^, wuich was lying atf the warehouse of a tuird pcisou, 
at so much per gwt. by bill ai two months, for the delivery 


» Npy's Maxims, 98. rccosniscil by 
Li). Kllenhoron<!;li, C. J. in Hiiulev. 
Whitehuusc, 7 Last, 57 1 . 

I See VVhttehoiise v. Fi-ost, 12 East, 
(il4. 

II Wallace V. Breeds, 13 East, 529. 

\ B»i&K V. Davis, a M. & S. 397. See 


also White V. Wilks, r» Taunt. 170. 
Sbcpicy V. Davis, .*> 'I'aiiiit. O17. 
1 Marsh. 25D. S and Wilhcrs v. 
l.yss, 4 Camp. N. P. C. 237- 
y llansoav. Meyer, 0 East, 6l4. See 
also Zafifiii'y V. Euriiell, 2 Camp, 
V. C. ’MU. 
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of which, fourteen days were to be allowed; the weight not 
having been ascertained at the time of purchase, the de- 
fendant gave, according^ to the usual mode, a note to the 
livarehouse-keeper to weifih and detiner all his (the defen- 
dant’s) starch. By virtue of this order, a partial weighing 
and delivery of several quantities of the starch took place. 
Trover .having been brought for the remainder, which was 
uuweigbed and not delivered, it "was holden, that the ao 
tion could not be supported, although it was contended on 
the part of the plaintiif, that a delivery of part of an entire 
quantity of goods contracted for was a virtual delivery oi* the 
whole, so as to vest in the vendee the entire propej ty in the 
whole, although the price for the same should not have 
been paid. Per cur. without deciding what migiit be tlie 
legal effect of such part deliverj', in a casci whcrt‘ the pay- 
ment of price was the only act necessary to be jieifonned, 
in order to vest the property; in this case, another act was 
necessary to precede both payment of price and clelivery of 
the goods bargained for, viz. weighing. Until the starch was 
weighed, the warehouse-keeper, as ag^it of , the defendant, 
was not authorised to deliver it; still less was the buyer au- 
thorh^jEjd to take it by his own act from the warehouse; and 
if he could not so take it, peither can he maiutaui an action 
of trover founded on such a supposed right to take, or in other 
words, . founded on such supposed right of property in the 
subject matter of this action. 

. But where every thing has been done by the sellers w hich 
they contrac-ted to do, the property will in many cases pass 
to the^buyers, although the goods still continue in the pos- 
session GT the sellers. As wdiere turpentine in casks was 
S 9 ld by auction* at so much per cwt., and the casks were to 
hie taken at a c'ertain marked quantity, except the tw'O last, 
<HVt of which the seller was to fill up the rest l)cfore tbSey 
were delivered to tlic purchasers, on which account the fwo 
last casks were to be sold at uncertain quantities: and a 
deposit vvas to he paid by the buyers, at the time of the sale, 
and the remainder within .TO days on the goods being de- 
liveted; and the buyers had the ^tion of keeping the goods 
in the warehouse, at the charge of the seller, for those 30 
dkys, after which they were to pay the rent; and the buyers 
having eb|doyed the warehouseman of the seller as their 
agent,, !hc filled, up som^ of the casks out of the two 
last, the bungs put, in order to enable the custprh- 

hQUse,p.ffiCjer to guage tliem ; but before he could fill up tht? 

s Rngg V. Minett, 11 East, 310. “ . 
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rest, a fire consumed the whole in the warehouse within the 
30 days. It was holden, that the property p«asscd to the 
buyers in all the casks which were filled up, because nothing 
further remained to be done to them by the seller; for it was 
the business of the buyers to get them guaged, withouts 
which they could not have been removed ; and the act of the 
warehouseman in leaving them unbunged after filling them 
up, which was for the purpose of the guaging, must be taken 
to liave been done as agent for the buyers, whose concern the 
guaging was. But the property in the casks not filled up re- 
mained ill the seller, at whose risk they continued. 

Special Proper — V special property is, where he who 
has the possession of goods, holds them subject to the rlaimS 
of other persons'^ (3). This is suflicient to enable him to 
maintain trover against a strangi*r. Hence this action may 
be brought 

By a bailee**: 

By a carrier® : 

By lessee for life against a stranger, who takes away the 
timber of a house which has been blown down; for the lessee 
for life has a special property to make use of the timber (as 
if he would rebuild), though the general property be in the 
reversioner** : 

By a lord who seizes an estray or wreck, against a stranger, 
before the year and day aie expired ; 

By a sheritf against a person wlio lakes away gopds (which 
have been seized by the sheritT in execution) before they arc 
sold^ But a landlord who has distrained goods, cannot 

A Pl’i- Lawrence, i. in Wtbb v. Fox, d Per Puvrel,J. MidlaiKl Circuit, Salk* 
7 T. R. acjfl. MSS. Bull. N. P. 33. 

h l^ro. Trospass, Arnold v Jcfiic- e Sir Courtney’s rase.’ C. B. Snfk. 

son, Lord Raymond, 275. M.SS Pve v. Pleydi'll, Berks, jjRfu 

fs (foodwin V. Richardson, i Rol. Ahr. p«'r C laikr, Bor. S. L\ BulLJC. P. 331; 

4. ( 1 .) pi. I . f Wilbruhaiu v. Snow, 2 Sannd. 47. 


V 

(3) “ Tlie iminecliate right to real property must be vest(;d in 
ouft porboa only, [or in sert-ral persons m the same right] ; whefw 
a s^a'oial property, in the case of pefspnalt} , may be in one, ni» iri 
the iiistuuce of carriers, wfiile the absolute right to it may' exist ih 
another. When a com petition arises between those two persons, 
the riglitof the latter mntil prevail; but as against all other' pet-* 
sons a special property is '^ulficieut.” Per Lord Kenyon., C. J# 
7 T. R. '• 
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maintain troverfor them® ; for he had at common law a povVer 
to detain the goods as a pledge only, and although by statute 
he is authorized to sell, yet he has not any property. 

In addition to these instances of special property, it is to 
be observed, that there may be special property witliout 
possession, or there may be special property arising simply 
out of a lawful possession, and which ceases when the true 
owner appears; as where a chimney-sweeper’s boy having 
found a jewel**, carried it to a goldsmith, to be informed 
what it* was, who refused to return it; it was holden, that 
though the boy, who w^as the plaintiif, did not hy such find- 
ing acquire an absolute property in the jewel, yet he had such 
a property as would enable him to kt^ep it against all persons 
except the rightful owner, and consequently that he might 
maintain trover for it against the goldsmith, who was a wrong- 
doer. So a possession under the rightful owner is suiricieut 
against a person having no colour of right. As wliero the 
plaintifl* boirght and paid for a ship stranded on the coast, but 
did not comply Avith the regulations of the register acts ; he 
endeavoured for several days to get the ship off, but without 
success; at length she went to pieces. The defendant 
haA^ing possessed himself of parts of the aatccU Avhich had 
drifted on his farm, it AA^as holden^, that the plaintiff liad suf- 
ficient property in him to enable iiim to maintain trover 
against a ivrong-dot^r, for as far as regarded the possession of 
the plaintiff, it was good as against all except the vendor ; 
and although the plaintiff had no absolute property as against 
the veAidor, yet hcclaiuied under him, and hat I the possession 
against those wlio tortiously took the goods without colour 
of right. There is one case in which a temporary property*^ 
merely has been holden sufficient to maintain trover: — as 
Avhere defendant having agreed to sell the plaintiff an estate, 
with the usual proviso, that in case the vendor could not 
make a title, the contract should be void, deliA'cred to the 
plaintiff' an abstract of the title. The plaintiff laid this ab- 
stract before counsel, and having received it back with an 
opinion Avritten at the foot, and sefjeral queries in the margin, 
he left it with the defendant, requesting Iri^i to c'opy the opi- 
nion^ and riiarginal observations, and return the abstract as 
soon as he had copied them. After the plaintiff liad several 
times in vain applied to have the abstract returned, at length 
he made a formal demand of it, when the defendant refused 

g Moiieuxv. Goreliain, per Prohyo, k Armory v. Delarairie, 1 Str/ ^osf 

C. B. at UuiUing<|len, M. S. Serj. . coraqi PraU^C. 

^ Hill, p. ^279. i Sutton y. BucKt Tapiit.f 309,, ( : 

k Rohexts r. WyattJ 9 TauHt. aOS, 
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to re-deliver it, observing that as he had been unable to clear 
up the objections of the plaintitrscoimsel, the abstract would 
be useless to the plaintiff. The plaintiiV having brought an 
action of trover for the, abstract, it was holdcn, that he was 
entitled to recover ; Charnbre, J. observing, that as to the ge- 
neral property in the abstract, while the contract is open, it is 
neither in the vendor nor in the vendee absolutely, but if the 
sale goes on, it is the property of the vendee ; If the sale is 
broken off, it is the property of the vendor. In the mean 
time the vendee has a temporary property, and a right to 
keep it, even if the title be rejected, until the dispute be 
finally settled, for his own justification, in order to shew on 
what ground he did reject the title. 

‘2. Rhjrlit of Possession, — ^I'he plaintiff must not only have 
a right of property but a right of possession also, and unless 
both these rights concur, the action will not lie. Hence 
where a person leased a house with the furniture therein*, to 
another, for a certain time, and during the term the furniture 
was taken in execution by the slu’riif, at the suit of J. S., 
against a person to whom the fiiniiture formerly belongeil ; 
it was holden, that the landlord could not maintain trover 
against the sheriff for the value of the furniture, because the 
piaintilf had not the right of possession during the demise; 
the tenant’s property and interest did not determine by the 
sheriff’s trespass; the tenant might have maintained trespass 
against the wrong-doer, and recovered damages. 

But the right of possession is suHicient, without having 
had actual possession (4). Hence"' when' in trover the plain- 
tiff*, as executor, declared upon the possession of his testator, 
it was holden to be sufficient; Ixjcause the personal property 
of the testator was vested in the executor ; and no other per- 
son having a right to the possession, the |)ropcrly drew after 
it the possession in law. 

So if A. be indebted to C.", and B. indebted to A., and ir 
is agreed between them, tiiat B. shall deliver goods to C. in 
Satisfaction of the debt due from A. to C., ajul B. afterwards 

I Gordon v. Harper, 7 T. R. 9. 11 FlewelUn v. Rave, 1 Unis. Gs. citc'il 

III Huikon V. Lutcti, Qt4. in Bull. M. P. as. 

cited by Lawrence, J. 7 1. U. IJ. 


(4) Hence on the trial of an ej*Ttineiit for a 'iiiiie, it was holden 
that a recovery in trover for a pat cel of lead dug out of the mint- 
waa not evidence of the plaintiff's possession. Lord Culh'nVi.*as»'i 
at bar, B. p. Bnllj, N. P. 33. 
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converts the gooeJs to his own use, C. may maintain trovpi* 
against B., though C. never had possession ; for by the agree- 
ment the right was in C., and the conversion a wrong done to 
him. ^ 

3. Personal Goods , — The subject matter of this action is 
confined to personal goods. Hence trover will not lie for 
-things fixed to the freehold. 

Questions respecting the right to what arc ordinarily called 
fixtures^ principally arise between three classes of persons '. 
1st. Between diflercnt descriptions of representatives of the 
same owner of the inheritance, viz. between the heir and exe- 
cutor. In this fii-st case, /. e, as between heir and executor, 
the rule obtains with the most rigour in favour of the inhe- 
ritance, and against the right to disannex IhcretVom, and to 
consider as a personal chattel any thing whicli has been af- 
fixed to the freehold or inheritance, 'idly, Between the exe- 
cutor of tenant for life, or in tail, and the remainder-man or 
reversioner; in which case the right to fixtures is considered 
more favourably for executors than in the preceding case be- 
tween heir and executor (o). 'Vhe Od case, and that in which 

o Ter LU. Eltciil)Oroug1», C. J. delivering tlie judgment of tlic court in 
Kiwi'S V. IVf sw, 3 East, 5 1. 

(5) ** 111 deciding whether a particular fixed instrument, lua- 
chiiir; or even building, should be considered^ as removiibleby th*.* 
execclor, as between tlic executor and the heir, or between tl e 
exi cuior and tl;e person in rctnamder, the court, in the three prui- 
ci|ml cases on this subject, (viz. Lawton v, Lawton, U Atk, \3, 
whicli was tin* case ot' a lir'‘-engiue to work a colliery, crerted by 
tenant for life ; Lord Dudley and Lord Ward, Ambler, 1 13, wbieh 
was also tlie case of a tiroengine to work a colliery, erccte<l by 
tenant for life; (these two cases before Lord Hardwieke;) and 
Lawton, executory, Salmon, E. "2-2 (J. 3, I II. Blac. in notis, 
before l^ord Mansfield, which was the case of sait-|rans, and which 
came on in the shape of un action of trover, brought for the salt- 
pans, by the executor, against the tenant of the heir at law), the 
court may be considered as having deeded mainly on this groiincl, 
that where < he, fixed instrument^ cnghir^ or utensil^ (and the hvihi-^ 
ing covering the same. Jails withhk the same prineiple,} was an rtc- 
eessory to a matter oj' a personal nature^ that it should be itself 
eofisidered as personalty. The fire-engine, in the cases in 3 Atk. 
and Ambler, was an acci*ssory to the carrying on the trade of getting 
and vending coals, a matter of a personal nature. Ld. Hardwick a 
9 a}% in the case in Amhler, ** A colliery is not only an enjoyment 
of the estate, but in part carrying on a trade.” And in the case 
•iirS Atk. he says, “ One reason that weighs with me is, its being a 
||ii.\ed case, between enjoying the profits of the land^ aud carrying 
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Ihe greatest latitude and indulgence has always been allowed 
in favour of the claim to having atjy particular articles con- 
sidered as personal chattels, as against the claim in respect of 
freehold or inheritance, is the- case between landlord and 
tenant 

It is a general rule, that where a lessee having annexed any 
personal chattel to the freehold during his term, afterwards 
takes it away, it is waste. Some exceptions have been en- 
grafted on this rule,' 1, in favour of utensils set up in relation 
to trade!*, 2. of matters of ornament, as ornamental marble, 

p Penion v. e East, 88. 


oA a species of trade ; and considering^ it in this light, it come& 

1 eiy near the instances in brewhouses, &c. of furnaces Hndcop])ei;s.** 
Upon the same principle. Lord Ch. B. Corny ns ni^ybe considered 
as having decided* that acprder-inill should go to the exii^ciitor and 
not to the heir, i. e, as a mixed case between enjoying the protils 
of the land, and carrying on u species of trade, and us considering 
the cydcr-mill as propfefly an accessory to the trade of making 
cyder. Jii tlie case of the salt-pans, Ld. Maiislleld does not seem 
to have considered them as accessory to the carrying on a tnnlc, 
but as merely the means of enjoying the benefit of the inheritance. 
He says, The salt^spring is a valuable inheritance^ but no profit 
arises from it, unless there be a salUwork, which consists of a build- 
ing, &c. for the purpose of containing the pans, &c* which are fixed 
to the gronnd. The^ inheritance cannot ^ enjoyed without them. 
They are accessories necessary to the enjoyment of the principal* 
The owner erected them for the benejit of the inheritance'' ITpori 
this principle he <*onsidered them as belonging to the heir, as parcel 
of the inheritance, for the enjoyment of wliicli they were inad^'ahd 
not as belonging to the executor, as the means or instrument of 
carrying on a trade.” Per Lord fillenborongh, C. J. dielivering 
the opinion of the court in Elvvcs v. Maw, 3 East, 53, 54. 

In trover, by the executor agiiiiist tlie heir, Lee, C. .T. held, that 
hangings, tapestry, and iron bucks to chimnies, belonged to the 
executor, who recovered accordingly against the heir. Harvey v, 
Harvey, Str. 1 141. Middx. Sittings, IVl. T, 14 2. 

Standing corn belongs to a devisee of land, and not to the ex<v. 
^utorf ; but a legatee of goods and stock on the farm t slmil tak(^ 
it from both. It is agreed, however, that, as between tlif executor 
and the heir, if there be not any devisee of the land, the c.vecntor 
is entitled to standing corn §. 

* III a case cited in loiwton v. Tiowton, n Atk. i.l. 15. 

‘t Spencer's case, Winch, 51. Hari^. Co. l/itt. bd- b. n. (2.) 
j Cox V. Godsalvc, C East, 6o4. n. West v. iMoore, 8 East, 339* 

^ Sec the aiitboritiefi cited in Harg. Co. Mlt 55. h. n. (2) 

VOL, lU U E 
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chimney-pieces^ pier-glasses, hangings'^, wainscot fixed only 
by screws, and the like ‘(6). 

These the tenant may remove during the term. So a barn 
erected by the tenant upon pattens and blodks of timber 
lying upon the ground, but not fixed in or to the ground, may 
be removed ^ But a tenant for mere agricultural purposes 
cannot remove buildings fixed to the freehold, which have 
been constructed by such tenant for the ordinary purposes of 
husbandry, and are not connected with any description of 
trade*. 

This action may be maintained f»u* an undivided part of a 
chattel, €, g. three-fourths of a ship*. 

4. Conversion . — It must appear, that the deft udant has 
been guilty of a wrongful conversion. 

'riie wrongful conversion by the defendant is considered as 
the gist of the action. ^ 

If A. take the horse of B.'', and him, and after deliver 
him to B., yet B. may maintain trover against A., for the 
riding was a conversion, and the re-delivery will not bar the 
action, although it will go in mitigation of damages. 

Drawing out part of the liquor in a vessel, and filling it up 
with water, is a conversion of all the liquor*. 

If A. find the goods of B., and, upon a demand of the 
goods, answer that he knows not whether B. is the true owner, 
and therefore refuses to deliver them ; this is not evidence of 
a conversion, if A. keep them for the true owners 

^ Beck V. Rcbow, 1 P. Wuis.yi. w CcmntesB of RutlaiMrn case, T. 

r CiilUng V. l ufiiel, per Tirl»\, C. KUz. B. R. l Rol. Alir.S. (^L) pi. \ 

ai Herefor<l, 1^94, Bull. N . P. J 4 a Richardson v. AUiinsuiu MiUdx 
• l^es V. Maw, a East, .{8. Sitt.coram £> re and Forlescue, ^alj- 

t \VatBOii V. King, 4 <>auip. N. P. C. sente, C. J.) 1 Str. 5 / 6 . 

« 7 ‘J. y Per Coke, C. J. 2 Bulst. 312. 


(6) ** During tlie term the tenant may take away chimney- 
pieces, and even wainscot, whicli is a very strong case, but not ufb.r 
the term ; if he did, lie would be a trespasser.” Per Lord Hard- 
wicke, C. 1 Atk. 477. See also Auibl. 1 13. But tenant reinain- 
ing in posse»sion, alter the expiration of the term, may remove fix- 
tures, annexed to the freehold, for the purpose of carrying on tra<le. 
Pentou V. Hobart, *2 Eaat, 88. What would have been held to 
be waste in the time of Henry the 7th*, as removing wainscot 
fixed only by screws, and marble chimney-pieces, is now allowed 
to be done.” Per Lord Hardwicke, C. in Lawton v. Law turn 
3 Atk. 15. 

* See also Herlakendeu*# case, 3 1 Kliz. 4 Rep. ^4^ 
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A person is guilty of a conversion who takes the property 
one person by assignment from another, who lias not any 
antjiority to dispose of it (7). 

A.*, a tobacco broker, purchased in his own name, for the 

E laintitf, some tobacco, which was then in the king’s ware- 
ouse, and afterwards pledged the same in his own name with 
the defendant for a sum of money, and transferred it into the 
defendant’s name in the king’s warehouse. The defendant 
was informed of the plaintiff’s right to the tobacco, and was 
applied to, both by the plaintiff and the broker, to deliver 
the same to the plaintiff, but the defendant refused to make 
fhe transfer, or to give an order for the delivery. It was 
holden, that the acts of the defendant amounted to a con- 
version. 

So a servant may be guilty of a conversion, although tlir 
act be done by him forj^e benefit of his master*. 

In a case, howevgjjHfc the defendant had taken the 
plaintiff’s boat for thSpi^ose of assisting the plaintifi and 
from a motive of kindness to the plaintin, and tlie boat was 
sunk in the endeavour. Lord Ellenborough, C. J. was of 
opinion, that the act of the defendant could not be deemed 
an illegal conversion. 

With respect to negotiable instruments, e. g. bank notes, 
possession is pnW /acie evidence of property; and persoufc 
holding them cannot without strong evidence of fraud, he 
compelled by any prior holder, who may have been robbed^ 
to disclose the manner in which they received them' (S). 

z M*Coinbie V. Davies, 6 Eaat, 538. b Drake v. Sbortor, 4 £sp. N. P. C 

a Stephens v. Elwall, 4 Mauie & Sel- iGs. 

wyn, 250. c Kinj v. Milsoin, 2 Camp. N. P. C. 5 


(7) “ Assuming to oneself the property and right of disposing 
of another man's goods, is a conversion.” Per Holt, C. J. in Bald- 
win V. Cole, 6 Mod, 221. recognised by I.d. Ellenborough, C. J. 
ill 6 East, 540. 

(8) ** For the purpose of rendering bills of exchange negotiable^ 
the right of property in them passes with the bills. Every holder, 
with the bills, takes the property, and his title is stamped upon the 
bills themselves. The property and the possession are inseparable. 
This was necessary to make them negotiable, and in this respect 
they differ essentially from goods of which the property and pos- 
aessioii may be in different persons.” Per Eyre, C. J. delivering 
the opinion of the court in Collins v. Martin, \ Bos, A' Pul. ^51. 

R R a 
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A banker discounts a bilt drawn on a customer, and, by the 
acceptance, made payable at his hand, after notice that it has 
been lost by the holder, and afterwards debits his cutomer 
with the amount of the bill, writes a discharge on it, and de- 
livers it up tp the customer as the banker’s voucher of his ac- 
, count. Held, that the banker is thereby guilty of a conver- 
sion, apd the loser of the bill may recover in trover w ithout 
previous demand of the bill*. 

Although it appears formerly to have been doubted whe- 
ther in the case of a tortious taking, the plaintiff was not 
confined to an action of a trespass, yet it is now agreed, that 
in such case the plaintiff' has his election to bring either tres- 
pass or trover: for a tort may be qualified, though it cannot 
be increased"*. 

If A. lodges jewels, sealed up at a banker’s, for safe cus- 
tody only*; and the banker break^H^n the box, and pawns 
the jewels to another, A. may trover against the 

pawnee for the" coiivei^ion of the to his own use. 

In an action of trover for plate^ it appeared that the plain- 
tiff claimed under a remainder-man, against the defendant, 
to whom it was pawned by the tenant for life. I’hat 
I. S., by will, gave his plate to trustees for the use of his 
wife durante vldnUate, requiring her to sign an inventory, 
which she did at the time the plate was delivered into her 
possession. She afterwards pawned it with the defendant 
for a valuable consideration, who had no notice of the set- 
tlement, ind before the commencement of this action she 
died. A demand and refusal was proved. After verdict for 
plaintiff', the court were of opinion, on a case reserved, that 
the defendant was bound to deliver up the plate, without 
being paid the money he had advanced on it, observing, 
that the point was clearly established, and the law must re- 
main as it is, until the legislature thought fit to provide, 
that the possession of such chattels shall be a proof of owner- 
ship. 

By stat. 1 Jac. 1. c. 21. the sale of any goods wTongfully 
taken to any pawnbroker in London, or within two miles 
thereof, shall not alter the property. 

If goods stolen are pawned, the owner may maintain trover 
against the pawnbroker^. N. In this case the goods had 

c LoviU V. Martin, \ Taunt. 799. f Hoarc ▼. Parker, 2 T. R. 376. 

d Bisho|i T. Montague, Cro. £Uz. 824 . g Packer v. (iillics, Loudon Sitt. after 

Cro. Juc. SO. S. C. Trill. T. ]8u6. Ld. Lllenborougb, 

e flurtop V. Hoarc, E. 16 G. 3. K. B. C. J. 3 Camp.N. P. C. 33 S. n. 

Str. 11 87. more fully reported iu 

a Atk. 44 - and 1 Wils. s. 
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been stolen from the plaintiff’s house and pawned with 
defendant by a person who had been tried for the felony, and 
acquitted on the absence of a material witness. 

A wharf, even in London, is not a market overt*^ for the ar- 
ticles bought there. 

If, upon an information of seizure, the goods be con- 
demned, no action will lie for them. But if there be no con- 
demnation, aiifl the goods were not liable to be seized, tres- 
pass or trover will lie against the officer for them*. But by 
stat. W G. 2. c. 34. s. If), if the judge certify on the record, 
that there was a probable cause for such seizure, then the 
plaintiff, beside his ship or goods so seized, or the value 
thereof, shall not be intitled to above two-pence damages, nor 
to any costs of suit. 

If goods be obtained from A. by fraud’*, and pawned to 
B., without notice, and A. prosecute the offender to convic- 
tion, and get posSession of his goods, B. may maintain tro- 
ver for them; for ihtBijlpdistinguishabie from the case of fe- 
lony, where the owi\erTright of restitution is given by posi- 
tive statute (21 H. 8. c. II.) 

As the master* of a ship has no general authority by law, 
in the absence of his employers, to sell the sfiip entrusted to 
his care, but only an implied authority to act for the benefit 
6f the concern, exercising a sound discretion, such as the 
owner himself would exercise if he were upon the spot, it 
follows, that the owner of a ship may recover in an action of 
trover the value of the same from a vendee claiming by pur- 
chase from the master, unless the vendee can shew that the 
ship was sold by the master under such an urgent necessity as 
would have induced the owner to have sold the ship if he liad 
been present. 

So, although the captain of a ship find it impossible to 
reach his port of destination, he has not any implied autho- 
rity, as the agent of the shippers, to sell the cargo for their 
benefit in a foreign port, into which he is driven; and if he 
does so, although it should appear that he acted bona Jide for 
the interest of all persons concerned in the adventure, yet 
such sale will be considered as a tortious conversion, for which 
the ship-owner is liable®. 

A. entrusted B. with goods to sell in India*, agreeing to^ 

h Wilkinson T. King, s Camp. N. P. C. C. J. Abbott,p. 5. and 5 Eip. 

335. N. P. C. t>5. s. C. Reed v. Darby, 

i Tinkler v. Poole, 3 Wils. 146.5 Burr. Triu. 43 G. 3. B. R. 10 East, 14J. 

2657 . m Van Omeroii v. Do wick, 2 Camp, 

k Parker V. Patrick, 5 T.R. 175 . N.P.C. 42. 

1 Haynian v. Moulton, B. R. London n Bromley v, Coxwell, 2 Bos. ft Pul. 
Sitt. Noy. I, isoj. Elleaborougb, 438. 
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take back from B. what he should uot be able to sell, and al- 
lowing him what he should obtain beyond a certain price, 
with liberty to sell them" for what he could get, if he could 
not obtain that price. B., not having been able to sell the 
goods in India himself, left them with an agent to be dis- 
posed of by him, directing the agent to remit the money lo 
him (B.) in England- It was holden that A. could not main- 
tain trover against B. for the goods* 

Trover will not lie for goods irregularly sold under a dis- 
tress®; the statute 11 G. 2. c. 19. s. 19. having declared that 
the party selling should not be deemed a trespasser ab initio, 
and having given an a<ition on the case to the party grieved 
by such sale. 

But if a party pay money in order to redeem Ins goods 
from a wrongful distress for rent?, he may maintain trover 
against thb wrong-doer. 


JI. By whom and agaimt whom Trover may be 
maintained* 

Ojje joint-tenant, or tenant in common, or parcener, can- 
not bring, toover against Ins companion for goods remaiiltng 
in his posfesion, because the possession of one is the pos- 
session of both; it trover be brought, the joint-tenancy, &c. 
is good evidence upon the plea of not guilty**. 

Upon this principle it was holden^ that A., a member of 
an amicable society, who had been entrusted with a box, 
containing the sums of money subscribed, and was bound by 
lK)nd to keep it safely, could not maintain trover against B., 
another member of tlic same society, and a stranger, in a case 
where B. liad got possession of the box, carried it away, and 
delivered it to the stranger; Buller, J. observing, that it was 
admitted^ that one of the defendants was a member of this 
society, zud, consequently, had a general property in the box; 
that a special property could not give a right in this ac- 
tion against a general property. The custody only was 
committed to the plaintiff; the ’property remained in the so- 
ciety. 

o Wallace, V. Kin;:, rH. Bl. 13, x Holiiilay v. Camsell and White, 

p Shipwick V. Blancharil, 6 T. R. £»98. 1 T. R. 6j8. 

^ s 820. case, 878 . 
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After an act of bankruptcy committed by one of two 
partners*, joint eftects were sent away, whicU came to the 
defendant’s* hands; then the solvent Mrtner died, leaving the 
defendant his executor, a ^.d afterwards a commission of bank- 
rupt was taken out against the surviving partner, and his 
estate assigned to the plaintiffs; it Was holden, thatti^ey were 
tenants in common witli the solvent partner, and after his de- 
cease with Jiis representatives, by relation from the act of 
bankruptcy; and, consequently, could not maintain trover 
against the defendant claiming under such solvent partner. 

After an act of bankruptcy, committerl by one of two 
partners", the other delivered goods, part of their joint pro- 
perty, to a creditor y for a joint debt, and died, and afterwards 
a commission issued against the surviving partner; it was 
holden, that this was in substance the same with the pre- 
ceding case; that the creditor, by virtue of such delivery by 
the solvent partner, became tenant in common of the goods 
with the assignees of the bankrupt by relation from the act 
of bankruptcy, which ^as in the lite-time of the solvent 
partner, and, consequently, that the assignees could not main- 
tain trover against siich creditor. 

If one tenant in common merely takes the thing in com- 
mon out of the possession of his companion, and carries it 
away, there no action lies by the other tenant in common*; 
but if he destroy the thing in common, the other may bring 
trespass or trover. where it appeared that one tenant 
in common of a ship had forcibly taken it out of the pos- 
session of his companion, and secreted it from him, so that 
lie knew not where it was carried, and changed the name of 
it, and it afterwards got into the hands of a third person, 
who sent it on a foreign voyage, where it was lost, Lord King, 
C. J. left it to the jury, whether under the circumstances, 
the destruction was not by the defendant’s (the tenant in com- 
mon) means; and the juiy finding in the affirmative, the 
court on motion fora new trial, approving of the chief jus- 
tice’s direction, refused to set aside the verdict (9). 

t Smith and other;;, assignees, &c. r. x Rramnicl v. Jones, B. R. T.3^2 Geo, 
Stokes, 1 East, 303 . 3 . MS. 

u Smith and others, assignees, ^cc. v. y Barnardiston y. Chapman, C. B. 
Oriell, i East, 368. Stc Harvey v. HU. T. 1 G. 1. cited from l.d. C. J. 

Crickett, ante, tit. Partners, p. 1060. King's MS. in Heath v. Hubbard, 

4 East, 131 . 


(9) It seems that the sale of the whole of a ship by one who is 
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The preceding case proceeded upon the principle that there 
was a destruction of the subject matter, and it is now esta- 
blished, that one tenant in conunon cannot recover for a chat- 
tel iu trover against his companion, without first proving a 
destruction of the chattel, ,or vsoinething that is equivalent to 
it Hence, where one of two tenants in conunon of a whale 
cut ibiup and ejtpressed the oil, it was holden*, that such 
altera-tibn in the form of the property, did not amount to 
a tortious conversion, so as to enable the companion to 
maintain trover; for the act done was an application of 
the whale to the only purpose which could make it pro- 
fitable to the owners, and tended to pre8er\’'e it instead of 
ilestroying it, which one tenant in common was clearly en- 
titled to do; and as the parties were clearly tenants iu com- 
mon of the whale, they became tenants in common of the 
produce, .after it was converted into oil. N. It was ad- 
inittod i^ this case, th^^the taking by the defendant, and the 
refusal to on <loiiiand made, was not any misfeasance 

in a tenant in common, and did not give a right of action. 
It will be proper^ however, to remark, that the rule that one 
tenant in cbmmOn cannot bring trover against his compa- 
nion, holds only in those cases where the law considers the 
possession of one to be the possession of both. Hence*, 
where A, is tenant in fee of one fourth part of an estate, and 
B., tenant in common with him, of the other three parts ./or a 
term of years, without impeatrhment of waste, if A. cut 
down any trees, and B. takii them away, A. may maintain 
trover; for though B.,' being dispunishable of waste, might 
cut down what trees lie would, yet trees having an inheritable 
quality, and B. rtot having any interest in the inheritance, he 
cannot take the trees when felled by him who has the inherit- 
ance, and, consequently, his possession being tortious cannot 
said to be the possession of the other. 

It is to be observed also, that if one joint-tenant, &c. bring 
trover, without his companion^ against a strant^er, the defend- 
ant cannot give th6 joint-tenancy, &c. in evidence o« the ge- 
7f:eral issue, so as to bar the plaintiff* of his action, but only to 
prevent him from recovering any more than his own share in 

7 Fenuiug^T. Ld. Grenville, i Taunt, a West v. Paamore, at Exeter, per 
ft 41 . Tuitoii,J,j^alk.MSS.Bull N.P. js. 


only a part owner, in exclusion of the right of another, who is te- 
nant in conunon with him, is not equivalent to the destruction of 
the subject matter, mediately or immediately, so as to enable his 
tenant to maintain trover against him for it. 4 East, 1 10* See also 
Ijriavcs V. Sawyer, T- Rayni. J5. ^ 
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the value of the property in question^; for it is a general rule, 
that the defendant can avail himself of an objection of this 
sort, viz. that all the part owners in a chattel have not joined 
in an action of trespass or tort, brought in respect of such chat* 
tel, by a plea in abatement onlif; and if one of two part- 
owtiers of a chattel sue alone for a tort, and the defendant do 
not plead in abatement, the other part-owner may af^rwards 
sue alone, and the defendant cannot plead in abatement of 
such action'*. 

'Wftver will lie against a corporation*. 


III. The Declaration — Plea — Defence, and herein of 
the Doctrine of Liens — Evidence^Of staying 
the Proceedings — Costs — Judgment. 

Venue . — 'Fhis is a transitory action, and the venue maybe 
laid in any county^ 

'riie declaration states, that the plaintiff was lawfully pos- 
sessed of the goods in question (10), as of his proper goods 
and ^hatlels{U), and that being so possessed, he casually 

b Nelthorpe v. Farrington, 2 Lev. d Sedgworth v. Overeiid, 7 T. R. 279 . 
113. Adin.iii Rnniardiston V. Chap- e YarLM)roii^li v. The Bank uf Bug* 
man, C. B , 11. T. 1 G. 1 . cited iu land, B. R.Tnn.T.S3 G. 3. 

4 Cast, 121 . f Brown V. Hedges, Salk. 390 . 

e Bloxam v. Hnbbard, 5 East, 420. 


( 10 ) The goods in question should he described with such con- 
venient certainty, that the jury may know what is -meant, but in 
this action the same accuracy and precision are not required as in 
the action of detinue, which is for the recovery of the things them- 
selves in specie, if to be had. Hence, a declaration iti trover for 
twenty ounces of cloves and raa<’e*, ten pair of curtains and va- 
lencefj for a parcel of dianioudsij;, for the furniture, apparel, &c. 
belonging to such a ship§, has been holden good. ^ 

(11) The omission of the words, as of his prq||pr goodb,” is 
cured by verdict, Jones v. VViiickworth, Hardr. 111.; but fatal 
after a judirment by default. Swallow v Ayncliff, B. R. M. 2 

Cm. 2. Mssf 


* Haitford v.Jone«,SHlk. 6S4. 
t Taylor v. Wells, 2 Sauiid. 74 . 

\ White V. Graham, Str. 827- Ld. Raym. 1530. 
^ NigUiiagale v. Bridges^ Cartb. 131. 
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lost them, and that they came to the hands and possession 
of the defendant, by finding (12), who afterwards (13) con- 
verted (14) themfto his own use. 

This is the substance of the declaration in common cases. 
Where the action is brought by an executor, administrator, 
or the^ignees of a bankrupt; the character in which the 
party sues must of course appear on the face of the declara- 
tion. 

Care must be taken to state the possession to be in th^er- 
son to whom the property belongs. w 

In an action of trover by the assignee of bankrupt part- 
ners^, the declaration consisted of one count only, in which 
the possession was stated to be in the partners. It appeared 
in evidence, that the greater part of the goods in question 
belonged to one of the partners only, before the commence- 
ment of th^. partnership, and had never been brought into 
the partnership fund. It was proved, that the resiJue'of 
the goods Was part of the joint estate. Per Kenyon, (\ J. 
l^lie plaintiff under this declaration is entitled to recover the 
value of such goods only as have been proved to belong to 
botli the partners as partners. Had there been a count in 

g Cock, assignee of Kent anti Pemberton, v. Tunno, London Sittings after H.T. 

41 G. 3 . B. R. Kenyon, C. J. MSS. 


( 12 ) The conversion is the gist of the action, and the manner 
in which the g^bods came to the hands of the defendant is only in- 
ducement* ; and, therefore, the plaintiff may declare that the goods 
came to the possession of the defendant generally or specially, by 
finding, (though the defendant cuuie to the goods by delivery f ,) 
or that the defendant fraudulently, at cards, won money of the 
plaintiff from the wife of the plaintiff 

(13) In the declaration the conversion was laid* under a scilicet, 
to be on a day before the trover §. Upon motion in arrest of judg- 
ment) the declaration was holden to be good, for the postea con- 
VtrtU is sufficient, and the scilicet is void. 

(14) Though it be necessary to allege a day and place of con- 
version ||, (or of a request and refusal, which is tantamount 1 [,) 
yet as it is c^nsitory action, the conversion may be laid here, and 
proved in IraUnd* *. 

« Isasck ▼. Clark, s Bulat. 306 . 

^ 8 Bulat. 313. per Coke, G. J. 

% Vid. Ent. 36 s. 

a Teamond v. Johnaon, Cro. Jac. 4S8. 

[| Hubbard's case, Cro. Elis. 7S. 

% Wtlsoii V. Gbambera. Cro. Car. 36a. 

Browu ▼. Hedges, 3alk. SQQ. 
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thft declaration, slating the possession in the assignee* as 
tliis was a joint commission, and the assignment under such 
commission passes both separate and joint effects**, the whole 
might have been recovered; as it is, the verdict must be for 
that part only which has been proved to be the property of 
the partners. The jury found a verdict accordingly. 

In trover ft y husband and wife, the declaration ought not 
to allege the possession in them both*, nor state the damage 
to have accrued to them both*^ ; for the law will transfer, in 
point of ownership, the whole interest to the husband. 

If trover be brought afrainst husband and wife, and it is al- 
leged in the declaration that.they converted the goods to their 
own use, the judgment may he arrested* or reversed® on writ 
of error (15). 

It seems", however, as the conversion is a tort, that the 
wife may be charged with it in the same manner as with a 
trespass ; that is, the declaration may state, that the husband 
and wife converled the goods, omitting the words, to their 
own use. 


Plea. 

Tjhji^eneral issue in this action is not guilty; under which 
ple^jj^Kry ground of defence which proves that the conver- 
lawful may be given in evidence ; for the gist of the 
action of trover is a icronuj^ul conversion. 

Hence, in trover for a gun®, the defendant may give in evi- 
dence, that he was a gamekeeper of the manor of B.,and took 
the gun by virtue of the stat. 22 & 23 Can 2., though the act 


h Fxp. Cook, Q n. Wms. 500. 
j' Pt’i* lelvi-rton, J. Yelv. 1 65. 
k Salk. 114. 

I Rliemrs v. Humphreys, Cro. Car. 
S.'i4. 


Ill Berry v. Nevys, Cro. Jac- 66i . Perry 
V. Dig^s, Cro. Car. 4f)4. S. P. 
n Draper v. Fulkes, Yelv. i65. Anon. 
] Venlr. QA, 

o Dane v. Walter, in Kent, i6S2. Bull. 
N. P. 48. 


(1.5) But where in trespass* against baron and ferae for entering 
an house, and taking goods, the declaration stated, that they con- 
verted the goods to their own use: on motion in arrest ©f judgment, 
the declaration was holden good; for the conversion in this case is 
xiot the gist of the action, and the action being maintainable for 
entering tlie house and taking the goods, the court will intend that ' 
the damages were given i'or those trespasses only. 


* Smalley v. Kufoot, Str. lOQi, Andr. s49. S. C. Pollen v. Palmer, Bttll.N.P* 

46. S. P. 



TROVER. 


line 

do not authorize the pleading the general issue, and, therefore, 
It would be otherwise in trespass for taking it. So the de- 
fendant may give in evidence on the general issue, that he 
took the goods in question for toll^. 

Where an administrator brings trover upon his own pos- 
session^i, the defendant may give in evidence a will, and an 
exccatCr, upon not guilty; otherwise, if it be on the posses- 
sion of the intestate, (as in the principal case) for there the 
defendant ought to plead it in abatement, and if he does not, 
he shall not give it in evidence. 

The defendant may also plead the statute of limitations^ 
viz. that the cause of action did not accrue at any time within 
six years next, before the commencement of the plaintiff’s 
action. 

Where an executor, several years before, had left some 
household stuff in the house, by the consent of the heir*, who 
used them aftefWards, and within six years of the action 
brought, the executor demanded the goods, and the heir re- 
fused to de^Vef them, whereupon trover was brought, and 
the statute 6f limitations pleaded ; it was holden, that the 
user before the demand was neither a conversion, nor any evi- 
dence of it ; for it was with the consent of the executor until 
that time ; and the demand being within six years, the refu- 
sal, which ensued it, and which was the only evid^j|||||bf 
conversion in the case, was within the six years ; anJ^Kro- 
ver be before the six years, and a conversion after, thesmtute 
cannot be pleaded. 

Bankruptcy of the defendant after the cause of action ac- 
crued, cannot be pleaded, because the damages in trover arc 
uncertain*. 

Defefice, and herein of the Doctrine of Liens. 

The most usual defence to this action is, that the defendant 
has a lien on the goods, or a right to detain them. It will be 
proper, therefore, to inquire under what circumstances a party 
may insist on this defence. 

There are two species of liens known to the law, namely, 
particular liens and general Bens*. Particular liens are, 

|» sir W. Jonec, 240. J. in Topham v. Braddick, i Taunt. 

^ Blainfield v. March, per Holt, C. J. 577. 

London Sittings, Sdk. 2BS. t Parker v. Norton, 6 T. R. 695. 

r 21 Jac. 1. c. 16. u Per Heath, J. 3 Bos. & Pul. 494* and 

a Wortley Montague v. Lord Sand- per Kenyon, C. J. 1 Esp. N. pi C. 

vich, 7 Mod. 99. cited by Lawrence, 109. per Lord Mansheld, C. J. 4 

Burr. 2221. 
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where persons claim a right to retain goods, in respect of la- 
bour or money expended on such goods, and these liens are 
favoured in law. General liens are claimed in respect of a 
general balance of account ; and these are founded on express 
agreement, or are raisjcd by implication of law^ from the usage 
of trade, or from the course of dealing between the parties, 
whence it may be inferred, that the contract in question was 
made with relr.rence to their usual course of dealing. 

By the common law, where a party is obliged to receive 
goods, he is also entitled to retain them for his indemnity {10). 
Upon this principle, it has been holden, that common car- 
riers* (17) and innkeepers have a particular lien on the goods 
intruste d to tlicir care. In like manner, millers have a par- 
ticular lien on the produce of corn, which they have ground, 
for the price of grinding^. 

A person®, who by his own labour preserves goods, which 
the owner, or those intrusted with the care of them, havci 
either abandoned in distress at sea, or are unable to protect 
and secure, is entitled by the common law of England to 
retain the possession of the goods saved, until a proper com- 
pensation is made to him for his trouble (18). The reason 


^ Skij 

y “ ^ 


Skinner t 


Upsliaw, l^d. Raym. 752. 
eudci 


ckcuden, 1 Atk. 235. 


z Per Holt, C. J. in Hartfurd y. Jonei, 
Lord Hayiii. .)9.3. Salk. i>54. Abbott, 
35t). ed. Slid. 


(IG) It was said by Ryder, C. J. delivering the opinion of the 
court in Brenan v. Currant, T. 28 and 29 G. 2, B. R. MSS. that 
he had not found it laid down as a general rifle, that tlie remedy 
by retainer was co-exteusive with the obligation to receive goodb. 
But see Lord Raym. 86?. 

(17) See further as to the lien of carriers, ante, tit. Carriers, 
Sect. III. and Rushforth v. HacJfield, 7 East, 224. 

(19) By stat. 26 G. 2. c. ly. s. 5 , it is enacted, tliatincase 
any persons not employerl by the master, uiariners, or owners, or 
other persons lawfully authorised, in the salvage of any ship, or the 
cargo or provision thereof, shall, in tlm absence of persons so em- 
ployed or authorised, save any su(||i shi[) or goods, and cause the 
same to he carried, for the benetit of the proprietors, into port, or 
to any adjoining cusfoin-hoiise or place of safe custody, immediate- 
ly giving notice thereof to .some justice, inagislrnte, custom-house 
or excise officer, or shall discover to any such magistrate or officer, 
where any such effects are wrongfully bought, sold, or concealed, 
such persons shall be entitled to a reasonable reward to be paid by 
the master or owner pf the vessel or goods, and to be adju:>ted in 
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of this rule is obvious ; goorls carried by sea are necessarily 
and luiavoidably exposed to lli<3 perils which storms, tempest, 
and accidents*, (far beyoml the reach of human foresight to 
prevent,) are hourly creating, and against which it too often 
happens, that^^^the greatest diligence, and the most strenuous 
exertions of the mariner cannot protect them. When goods 
thus in imminent danger of being if is most frequent- 

^ at the hazard of the lives of those w ho save them, that 
tfefiy are saved. Principles of public policy dictate to civi- 
lized and commercial countries, not only the propriety, but 
even the absolute necessity of establishing a liberal rccom- 
pence for the encouragement of those wlio engage in so dan-* 
gerous a sendee. 

As to gw^ral liens, it has been determined, that the attor- 
neys and BoUcitors of the different c^ourts have a hen on all 
papers remaining in their hands, and judgments recovere d, 
for their costs^ (19). 

An attorney, has a lien for his general balance on papers of 
his clie^ts, which come to his hands in the course of his pro- 
fessional employment; therefore wdiere C. gave his attorney 
a specific sum for the purpose of satistv ing a debt for which 
an execution had issued against his goods at the suit of B., and 
the attorney paid the money to B., who thereupon delivered 
to him a lease which had been deposited by C. wdth as a 
security for the debt ; it was holden, * that the attorney had a 
lien on it for his general balance due from C. ; and that such lien 
was notcxtinguishetl by his having taken acceptances from C., 
for the amount of that balance before the lease came to his 

a ?iic1iolHon V. C'liApiiiaii, 2 11. BI.354. i* Stevenson v. Biakeloc'k, 1 M. & S, 
b Mitchell v. Olilliehl, 4 T. li. J33. > if*. 


case of disagreement about the quantum, in the same manner 
salvage is to be adjusted or paid by star. 1 j Ann. si, 2. c. 18. or by 
atat. 26 G. 2. c. ly.” 

(19) But iti one case, t’Aere A. purchased the interest of a lease 
for years, and the writings ^re left in the hands of B. an attorney, 
to draw an assignment of the lease ; B. drew the assignment, and it 
was sealed, but B, refused to deliver it, until A. paid for the draw- 
ing, ; upon which A. biought trover against B, for the deed : 
Holtjfe. J. held, that the action would lie; because B. might have 
ail action for what he deserved, but that he could not detain for it. 
Anon. Pasch. 6 W. & M. at Nisi Prius, Ex rel. Mr. Place| 1 Ld. 
Kayin. 73B. 
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hands ; some of those acceptanc es, when the lease did come 
to his hands, having been dishonoured, an<l one of them taken 
up by the attorney. ^ 

The lien which an attorney has on the papere in his liands, 
is only commensurate with the ri/iht which the parly deli- 
vering the i)apers to Inm has therein. Every one whether 
attorney or nut, has, by the oomiuoii law, a lieu on the spe- 
cific deed or paper delivered to him to do any work or busi- 
ness thereon, but not on other inimiments of the same party, 
unless the person claiming the lien be an attorney or soli- 
citor‘‘. 

So where a banker has advanced money to ^ customer % 
he has a lieu upon all the securities which come into his 
liands belonging to that person, for the amount of his gene- 
ral balance : unless there' be evidence to shew, that he re- 
ceived any particular security, under special circumstances, 
which w^oulcl take it out of llie general rule. 

So a calico printer has a lien upon the linen in his posses- 
sion^, for the general balance of his account, for work done in 
the course of that business. So a printer employed to print 
certain numbers, but not all consecutive numbers, of an entire 
work lias a lien upon the copies not delivered, for liis general 
balance due for printing the whole of those numlx rs^. 

In' like manner it has been delermiued, that ilyers**, fac- 
tors' (20), and wharfingers have liens for their general 
balance. 

The master of a vessel has a lien on the trunk of a person 
whom he has conveyed in his vessel, until a reasollab^^ sum 
has been tendered for the passage'. N. It did not appear in 
this case, what were the terms of the contract ; hut it was 
proved, that the defendant had brought the plaintiff and his 
trunk, containing his wearing ap|>'irel, home in his vessel 
from the Brazils to London ; 1 j/. iiad been paid by the plain- 


d Hollis V. Claridge*, 4Taiiiit. 807. 

• Davis V. llowsliCT, 5 1 '. R. 438 . 
f Exp. Andrews, iil June, 17(14, per 
Lord N'ortliingtoii, C. Co. 11 . L, 429. 
edit. 5 tli. VVeidon v. Gould, 3 Esp. 
N P. C. 2()8. Kenyon, C. . 1 . 
g Blake v. Nicholson, 3 iM. & S. 167. 
h Savile v. Barcbard, 4 Esp. N. P. C. 
^3. Kenyon, C.J. 


i Kruger v. Wilrox, Ainhlcr, 
Gardener V Coleman, cited 1 Burr. 
494 and (j Cast, 23 . ptv Boiler, J. 
S. P. 

k Naylor v. Mangles, 1 Esp. N. P, C. 
109. 

1 Wolf V. Summers, London Sittings 
alter 11 . T. 5 l G. 3 . Lawvcnce, J. 
2 Camp. N. P. C. () 3 l. 


( 20 ) See further as to the lien of factors, ante, tit. Factors, p, 767. 
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tiff, but the defendant claimed 15/. more, and insisted on 
detaining the trunk until the rest was paid. It was proved, 
that dOli was a reasonable sum for the conveyance of the 
plaintiff. But the master of a ship has not a lien on the 
ship"^, for mqney expended or debts incurred by him for 
repaij^ doii4 t^it on the voyage. 

Pl^tey brokers have a lien for their general balance®, even 
,^%gainst a^nls who do not disclose their principals;® but 
ndk" where tney have notice, that the person w’ho employs 
them acts merely as an agents ; and it lias been holdeii, that 
where an English subject, in time of war, informed the 
broker, that the property insured was neutral, that ^was a 
sufficient indication to the broker, that the party acted as 
agents. 

A. commissioned B. to sell a ship, and having deposited 
her register with him for that purpose, became bankrupt : it 
was holden, that the register acts did not prevent B. having a 
lien on the Agister deposited with him'. 

A. general right of detaining a thing until the money due 
for the work done upon it be paid, may be waved by a spe- 
cial agreement, as to the time or mode of payment; but 
not merely by an agreement for the payment of a fixed 8um% 
although a contrary doctrine is laid <Iovvn in several cases 

In trover by an assignee of a bankrupt', it appeared that 
the goods had been attached in the hands of J. S. (to whom 
they had been delivered by the bankrupt (21),) in a plaint 
at the suit of the defendant. Afterwards, and before con- 


m Huraey Christie, g East, 4s6. 
n Whitcnearl ▼. Vaughan, B. R.T. 95 
Co. B. L. 56(5. 5tb eil. 

O Mannv. Forrester, 4 Camp. N.P. C. 

' 6o. Westwooil r. Bell, ib. 349. 
p Maailii V. Henderson, 1 East, 335. 
Snook V. Davidson, s Curap. N. P. 
tM6. See also 2 Camp. Xtf . P. C. 

597. 

q Snook V. Davidson, nb. sup*, 
r Mestaer v. Atkins, 1 Marsh. 76. 5 
Taunt. 381. S. C. 

8 Chase t, Westinore, B. R. Triti. 56 
Gao. S* "See also the opinion of 
Gib^‘ C« J. to the same effect in 


Hnttonv. Bragg, 9 Marsh. 345 and 
349. 

t Breiian ▼. Ciirrint, T. 9S & 99 G. 8. 
B. R. Say. R. 294. shortly stated in 
Bull. N. P. 45. and MSS. See also 
Collins y. Ongly, post. But these 
authorities werf overruled in Cliase 
V Westinore. 

u Collins V. Ongly, B. B. E. 9 3, 

per Holt, C. J. cited by Ryder, C J. 
ill Brcnan v. Currint, MSS *, but Bre- 
nan v. Currint was overruled in 
Chase v. W'eatmore, B. Trin. 
56 G. 3. 


(31) It Is not stated for what purpose the goods had been deM* 
vered to J. S., but it eeems, from the subsequent part of the case, 
that J. S. ifvhs a UiauufactUrer to whom the goods had been deli*' 
vered by the bankrupt, in order to have some work done to them, 
under an agreement to pay a certain sum of money for such work* 
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demnatioii, an.ajjt.of bankruptcy was committed j tiien the 
goods were condemned, and satisfaction entered on the re*, 
cord by the defendant It was holden, that this evicfenoe 
was siufficjeut to chai^ge the defendant, the properte not 
being altered until pQndemnation ; and that the perscmwho 
delivered the goods bj[ compulsion of law wa* dischai^. 
Tlie C. J. addro, that if gpods were delivered' to a niani^> 
turer,, he iafgllt detain them for what he deserved for. his 
labour^ but if there ^as an agreement for the price be couM ' 
not; inthat case h'e must rely on the contract, and be in the 
same condition with other creditors. 

If a person having, a lien upon goods, e. g. for warebouhe 
rent, 'wf^ they are demanded of him, claims to retain 'thm 
upon a different ground, viz. that the goods are his own pro- 
perty; and does not make any mention of .the lien, trover 
be maintained against him, without evidence of a. tender 
having been made to him in respect of his lien*. 

A lord of a manor seized a beast as an estrayS snd' kept 
it for some time after having proclaimed it ; the owner id'- 
terwards, and within the year, claimed it, and brought treiver, 
wi^ut having first tendered a satisfoction for the keeping of 
it : and for the want of this, it was holden, that the acnon' 
would not lie. 

But if a horse be distrained in order to compel an appear- 
ance in a hundred<K;ourt>', after appearance the jplaintifi' cannot 
justify detaining the horse, until his keep is’paid for. 

A party cannot acquire a lien by his own wrongful act*. 

If the defendant is to be considered as a mere wnmg- 
doer*, it is not necessary for the plaintiff to tender him ikp 
indemnification for expenses, which have been incurred by 
liim in order to obtain a wrongful possession (23). 

II Boantpiau t. Sill, I Camp. N. P. C. y I.eMlon t. Cook, li. 9 G. s. Bah. N. ■ 

4l0. II. Lord KUenboroii^ti, C J. P.45. 

9c Taylor V. James* 9 Hoi. Abr.9.2(Af.) z GriiHtlts v. Hyde, Dorset Sum. AiS. 

pK 3. ^ 1 8 09. Lawrence, J. 

a Lempriere v. Pasl^, 9 T. R. 485 . 


It seems, that the same rule holds, where thedefeqdaat has 
incurred an expense in respect of the plaiatHf’s goods', without an 
authority from the plaintif!. Stone v. Litigwood. Str, 651. which 
casSjL ilQweTer. was denied to be law by Lord Maniiield. C. J* 
aBturraSSlS. Where possession has been obtained by a.misre** 
. pied tfflWi im on th^ part of the defeadaiit, he ^annot set up ajfien* 
to ht otherwise been,, entitled. Madeteu %* 

1 Cam^ N. P. C. 12. 

TOLs XI. i 9 
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Brit, before a party can entitle himself by an action of 
trover or relief from an usurious contract*^, he must terider 
all the money really advanced. 

Evidence. ‘ 

, /. in .order to maintam this action^ the plaintiff^inust prove, 

1. Property and riglit of possession in himself in the 
.^Dods in question, at the time when they cj^me to the posses- 
sion of the defendant. 

2. The nature and value of the goods converted. 

3. Possession in the ‘defehdalat, and a Conversion by him. 

Ip general this is the only proof requisite®, for it is not ne- 
cessary to prove the manner in which the good^ capie to 
file hands or the defendant, that being matter of Ihduc^ment 
only. 

Ip trover for a debenture^, the plaintiff must prove the 
pqnjibar of the debenture as laid in the declaration, and the 
exact sum to a farthing, or he will be nonsuited ; but he need 
out the number (any more tlum tbe date of a .h^id®, 
for. which trover is< brought) ; for the plaintiff no^ bjeirig; pos- 
sessed, of the debenture, may. not jenow the numher, aiicl if 
he should mistake in the number, he must fail in the act^iyn. 

. in trover , for a bond^ tlie plaintiff’ ^yillbe peripitted to 
. give parol evidence. of the contents, although he'hjis 
given the defendant notice to produce the instrument itself. 
So in trover for the certificate of a ship’s registry s, tl^. cer ti- 
ficate may be proved to have been granted to the plaintiff by 
the production of the registry, from which it was copied, 
though notice has not been given to the defendant to pfoduce 
the certificate itself (23). In these cases, the nature of the 

H Fifzroy v. Gwillim, 1 T. R. 153 . e Wilson v. Chambers, Cro Car. S62. 
c Bull N P. 93. f Uow V. Hu,ll, 14 £abt, afid sie 

il PerHolt, C. J. Loudon Sit t. A- D. ^ 1 Campb. 144 . 

1767. Bull. N. P. 37. % Biftchrr v. Jarrat, 3 Bob. SiTvA’. 143 . 


(28) •• Where a written instrument ia -to be ust^ as ^ 

by which a claim to a demand arising pdt^^f iherihstmfne^ 
IS ^ tie supported, there I admit the instrmnentjiijsel|’ mUstbe^iro- 
. 4ucadr, of notice^ to produce it mui^ hive ^b|s^giv<^ n^ledd- 
nit; beforedtiy evidence of its cpntents. c^fn b^re^enii^j jn 
being an action trover for the certificate, of 
see no sound reason why evidence should not be admitted of the 
existence of the certificate, in the same manner as evidence of a 
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-action is ^?u Undent Hotice to Rie defeud^pt.of Uie subject of 
■.inquiry. .. .. 

In trover for a ship**, the mere fact of posspssion-as .owner 
is suflicient prima facie evidence of ownersliip, without tlie 
aid of an 3 r documentary prqo/ of title, as the bill of sale or 
ship’s register, until sucli further evidence is rendered ne- 
cessary in consequence of the adduction of some contrary 
proof Oil -the other side (24). 

Goods consignetl tp A. upon their arrital are landed on the 
defendant’s wharf ; the plaintiff in an-actionof trover, niay 
prove his title by parol, although the bill of lading which has 
been indorsed to him cannot be received in evidence for want 
of asfarnp*. 

A tradoj on the eve of bankruptcy made a collusive' sale 
of his gppds to A. It was holden, that the assignees could 
not mamlain trover for the goods against A., withoiut proving 
a demand and refusal'^. But the sale of a ship, which was 
' afterwhrds' lost at sea, made by the defendant, who claimed 
under a defective conveyance from a trader before his bank- 
ru|)tcy, has been holden to be a sufficient convemion so M to 
ehable the assi^ees to maintain trover, without proving a 
ddmand and refilsjtl*. N. The defendant sold the ship by 
public auctibn, and afterwards assigned it to the vendees, who 
sent her to sea. ’ 

A demand and refusal is only evidence to induce a jury to 
presume a conversion", and, therefore, if the jury find- a 

li K(>UeHs6ii V. French, 4 Kast, 130. k N\xon v. Jenkins, 9 H. Bl. l&S. 

^ Sfec? alto Sutton v. Buck, a 'l aunt. \ & Iwst, 407, 

< .^2. in Fer Sir £. Coke, C J . lu Bcp. 5(). b. 

i j^ayis v. RoynolUs, 1 Stark. N. P. C. 57. 

I'isV ' 


picture, or otlier specific thing, is conststntly admitted ^ere it is 
sought to tie recovered ih the name form of ftetioh,” PetJCopkc^ J. 
3 Bos. Pul. 146'. 

(24) Entries in the custom-house books of the port of London, 
artd vf the out-port to which a sliip belongs, stating that she wu** 
trihs^’^rred to A. by '6. tlife original ownet, hobten tio'f sufiirient 
evidence to proVe tfiat A. were liable as registered owner,. 
bhine any proof to* connect A. with the entri^* Fraier v. HopkifriS 
' Ja^iolWe'rB.'Ttin: T. 49 0. S. P. a >«ce 

also'Tih^Uty. Wdlpole, 14 Edst, ll20; Smith 


also 'iinjsier V. vvajpuic, l*, I^irncri T.ipuglp,'® GattlfJ 

K^ri^ft’etrother v. * » 

% 
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spiecial veMiqt, tba^.tbere was a denraud and tefusal, the 
court cai^uot adjudge itf to be; a coin^ersion. * ' “ 

' A demand and refusal is not evidence of a conversion**, 
where U is apparent that the defetiddlit'his ii6t been giillty.of 
a eonvernon^^ as in the case of the defeildant having cut 
dowivttees of %he ptaintiff, and left them fyihg iii Ihe plaintiff *s 
grottqd^; for in such case it is clear that there Hiis riot t)ei^h 
any conversion, if they continue there as before. If A. Into 
whose possession goods happen to come, being ignorapt t^at 
P. ^is the real owner; refuses to deliver them to B., untif he 
proves that he;is the real owner; such qualified refiisal is not 
evidence of a coiiversioi^®. In order to make a demand afid 
refusal sufiicient evidence of a coiiversion, the party. When he 
refuses^, have it in his power to deliver up or to detain 
the d^anded. Hence, where in trover for a deafl ^ 

the evidence was, that when the deed was demanded fr<3^ the 
d^fencknt, he said he would not deliver it up, but timt it was 
then in tjhd hands of his attorney, who had a . lien upon it* 
"f^Ts wa^^holdep insuflicient. 

in ;tr9V€^ against a ^rrier, a . refusal to deliver is not evi- 
d^^cje.of^a conversion, if it appears clearly that the goods 
have been lost through negligence^, but if that does? not aps- 
pear, or if the carrier had .the goods in his custody when he 
refused to deliver them,, it is good evidence of a epnv^sion^ 
(25). But he may give ip evidence the detaining pf the goods 
for his hire*. So he may give in evidence, that the goods 
were stolen*, for then he is not guilty of a conversion,; though 
he wrill be liable in an action on the case to make cotirpens^- 
tionfor the loss of the goods. If A. sends goods by B. “, a 

n iPcr cur. e lUoJ. 2,15. r Salk. 65.'>. Dcwcll r. Mox6li, 

O Grccu V. Duiin, a Camp. N. P. C. l Taunt. 39 1- S. P. 

315.11. Ld. £llenboix)ugh,C. J. Sec s Skioucr. v. Upsbaw,, 3 Lout -Kayin. 
taltio to the same cifect. Diet, per 752. f lie ease of the Kxeter eai'< 
Col^e, C. J. 3 fiulst. 313. ante p. ricr, cited hr in Yor^ev. 

13d(>« frnd Ld. Kenyon,^ C.J. in Sb- CrreiiHii^, l.d. Kaym. 8(>7. 

JoBUpn V. Dawes, l Esp. N. P. €T.g«. , t Georjie v- W^yburn', 1 Uof. Abr. 0 
p 8i9UH,v«^.yoMiig, l .Caiup. N..P. C. (L.) pi. 4^ " ^ 

459* w Attersol v. Briaiit, i Cadupi "N. P. 

q Auony. Salk. 655. Ross v. Johnson, C. 409. ElUnborougl^ C\ J . 

S Ihivr. 282S. Kii'kuian v. Bar- . . 

greaveH^’Mite, p. 39^.' ' » * . 


ft,carri^r'fiy»» he has thefr goods in hW/wkrelii^uge^ and 
refu^s^.tp ;iyiU be evidjance of. a coni^rsUfn, arid 

but. not for a. bare non-d^Uvterjv tliowt 
any au^K.stefuaaJ.V Per ifOrd IBHepb^ronghi C. J. iDiiSeverin v« 
Kcppell, 4 ^sp. N. P. C. I57« ^ ' 
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cooimon carrier, to be delivered to C., proof that B. asserted 
he had delivered tl»e goods to C*, whereas in truth C. had 
never received them^.is. not sufficient evidence of conversion 
to 8|)pport trover a^ipst So in trover for a horse in an 
inn-keeper’s possession, refusal is not, a conversion, or evi- 
dencfi of a ponvcrsiou, unless the * plaintiff tedder a sum suf- 
ficjoBt for the keep of the horse, ami the .jury is to judge of 
the sufficiency of the tender* (26), But if A. put a horse to 
pasture. with B., suid agree to pay him a certoin sum per week 
as long as he remains at pasture, and afterwasdssell him to C., 
who bj;in^ trover against B., B. cannot detain the horse 
against C. the purchaser, until he be paid, but must have re- 
course to his action against A^. 

In trover against several defendants, all cannot be found 
guilty on the same count, without proof of a joint conver- 
sion by tdl*,. , 

Fo^eSsion ought to be proved in the defendant himself*', 
for deliveiy to a servant' is not sufficient, if the goods, do np^ 
come to the hands of the defendant, unless the servant be 
employed- by his master to receive goods ft>r him; aiid the 
goods are delivered in the way of his. trade ; as if a p'awh'bo 
delivered to a pawnbroker’s servant ^ ' 

In troverfor a bill of, exchange, the damages are to be cal-, 
culated according to the amount-of the principal and interest 
due upon the hill at the time of the conversion ' 

Anon. aiSliow. I6i. p^rNoi*th, C. J. a Bull. N. P.44, 
y V, Allen,,. Crf* €ar. 971. b Janet v. Hart, Salk. 441. 

But tee Chase v. We^^pre, B. R. c Mercer r. Jones, 3 Camp. P4 C. 
‘Trin. .Hb'G. 3. 477. 

z INicoll V. Glennie and others, 1 

Alaiite' 8elwyn, 589. 


( 26 } If a map bfinj^ his horse to an inn, and leaves him there 
ill the stable without any special agreemt^nt as to what lie isto pay, 
the innkeeper is not bound to deliver the horse until the owner hds 
defrayed his charge for the horse; but he may justify the detainer 
of the horse for his food and keeping ; and after the horise has eat 
as much as he is worth, the iniikeper, upon a reasonable appraiser 
ment, may sell him, and it is a good sale in law. But if there be 
a special agreement, that the owner of the horse shall pay a certain 
sum for the keep, in that case, although the horse eat out double 
hia price, the innkeper catinot sell himV*^ ‘Per Popliain, C.' 
Yelv, 67. ’Bot see ChasO^ Vi Westmore,' uB: sup. anq see alfo 
jQne9(t*'''Peo!pley! 8tr. 556, whero'it Mpa^'hoWen,' that 
cannot seifihe horse \)f bis' gRiHft/eilcefjt in the city of tbpadn.' 



ii86 tRbffeR; 

Of staying the Proceedings-^C^ts-^^MdgmenL 

Formerly, if the defendant was desirous cfiFstayini; the pro- 
ceedings against him, Ity bringing the subject matter of the 
action into court, and undertaking to pay the costs incurred, 
the court refused to listen to the applicaiioii^, unless the ac- 
tion was brought for money observing, that they bad' not 
any warehouse for the purpose. But of late years it has . 
been usual to grapt applications of this kind, when a proper 
case has been broctght before tl>e coart^.(27). But not where 
it appears that the goods are altered, and of less value than 
they were when taken « (-28)., 

' ''Ttife action of trover ■'Hot lieinp: within the stati'd* and 
38 t.- 0.*' the recovery of damages to any amount 

•ifrill tfiititlfe -the plaintiff to costs by virtue of the stat. of 
Bteucesteri' * 

^ The^t, 9 W. 3^ c. 1 1. s. 1.* which gives costs tb'j^r- 
•‘sons who 'are improperly made defendants in aetiohs of plaints 
hf trespd^l assault, false imprisonment, dr ejectio firfnm, doSs 
not ^teriu to actions of trover. 

j!. . , .Judgment, 

‘ ' The judgment in this action is for the recoteiy of dhthla^s 
{<jnlv^,and in this respect it differs tVom-tlie judgment fti the 
“'^atialOgous action of detinue, which' in' for f he recovery Of the 
■ goddv in ffue.ition, or the value thereof, if the plaintiff cannot 
' iiavc the goods; - 

',<|l 5aJk. 5p7. Btiwinxloii v. Parry, g Royden r. Batty, Barnra, a»4. 

. Str. $23. Olirant r. Pcriiieau, Str. Fisher v. Priiicej 3 B«rr. latj:!. 

' 1191.^ 1 -Wilai. 23 . S. C. Hartliug y. li’IPcrciir.in'Vcn v.'PhHli|i9,'Saik. 209 . 

' liH). i Ma^rhici* v. .Bjinet, P. i'tjr. ■>. t'iteil 

1^85. 

r * Pn* KeiUoi*) C. .1. 7 T.R. 54. k Knight T.'BounW, Cro. £liz! ii'6. 
IBiviimidT.Lathbary, Bull N. F;'49. ■ r:> s 

. * .r * ■ - * 

t , i •'!)«■■■• V ^ ^ T! 

(27) See Pickering v. Triiste, 7 T. R. 33. where this doctrine 
^ 'extended to IVespsss for taking goods. ■ ' / - • i-' 

j Where ihe.'j^oUs arie ponderous, the court wiU; grapil a rule 

to shewacause, why^on tbe delMie*y,of the goads to theipWntifl; 
<1*11(1 >on pa jdieni of cost3« 'Hie proceedings should >not‘’he«tayed. 
-“Cdt»4« vC M6teate,’C;.*B'.'Bjime4' ii8l.,ed.’ 'iW.- IfuttsWPliipps, 
IJ. R. R. 7 ^'».‘mil. N. P. 49 : ' 
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CHAP. XLl. 


USE AND OCCUPATION. 


Formerly an action of assumpsit* for rent arrear upon 
u parol lease for years could not have been maintained, either 
pending**, or after the expiration of the term®, because it was 
considered as a real contract : the only remedies were by dis- 
treasuor action of debt. But on a mere promise to pay a sum 
of aiouey **, or so much as the plaintiff deserved to have", in 
consideration of the plaintiff’s permitting the defendant to 
occupy lands, &c. an action of assumpsit might havje been 
nia.intai.ned by the common law. In tlfis case the objection 
a^^ to the contract being nal^ was removed by considering the 
permission to occupy as not amounting to a lease, and the 
mere promise to pay a sum of money in consideration of such 
permission, as not amounting to a reservation of rent. 

In order, however, more effectually to obviate the diffi- 
culties which occurred in the recovery of rent, where tfie de- 
mise was not by deed, it was enacted by stat. 11 G. 2. c. 19, 
s. 14. “ tlvat landlords, wJiere the agreement is not by deed, 
may recover a reasonable satisfaction for the lands, tenements, 
or hereditaments, held or occupied by the defendant, in ^n 
action on the case, for the use and occupation of what was so 
held or enjoyed ; and if in evidehce on the trial of such ad- 
tion, any parol demise, or any agreement, (not being by deed) 
whereon a certam rent was reserved shall appear, the plaintift’ 
in such action shall not therefore be nonsuited, but msly make 
lise thereof as an evidence of the quantum of the damages to 
be recovered/* 

It will be observed, that under this statute ^ a landlord 


a Brett r. Read, Sir W. Jones, 3 ^. 

Cro. Car. 343. , . 

b lRol.Abr.7.(0)pl i- 
c Jlkipl. 9 . see also Gjreca v. Harring*’' < 
ton, Hob. S84. HuU. 34. S. C. 
dJOfftnal Y. ft|orgao,Cro,.Joc..69«* 
Chapman T.Soutbwicke, i Lev. 804.. 


Joliuson V. May, 3 Lev. 150. Ad., 
judged on demurrer, 
c How V. Norton, I Lev. 179* Mason 
Welland, Skin. 8dS. 948. 
f Per Eyre, C. J. delivering the opi- 
nion of the Court In Naish.v. Jai- 
loclc,9 H.BU.383.. 







.has. owjing'^to.JhiiP »;«Jlawed. jp jfiBooteiViOOt-jUie 
'.l^nt^.Dut this fgntj a-resi 40 )Wl>te aaitisfeodon 

' for the useaod ^up^iou oi\^ie;^0iju^r^^ich bftve>baeu 
holden.aiHl.gniQy.ed under the dfijni.ae„.by .^e.. action .for the 

‘A. 1' Ji.. : t_Ji ir 



only ^ used asa by wticb,’the w^r^n 

’.di^agls tdbe recovered in t^'^fQrin qi action 
thti^d; A 'rghsbuitbte saiiisfacuoh for the use and occupation 
is the thing itfteitd^ td'be gtvfeh; the'forin of' AtitldnhnirJ^ed 
out (heit^ eiilaiged by a necessary construction, so "as'lQ be 
ailowal to be inaintafhed.without an express prOmisd)' is i^e 
propeb-forih in which such' reasonable satisfaction is to be re- 
cov€k«l { but the reasonable satisfaction 'which in its pw(rhh< 
turo'tnust- apply to somel^hing specific by which,'lt' jb4n”'he 
estimated,' being here given for use arid occuj^ti(iri,. and' ((a 
’BOthiitg^else,' it is a remedy which, in its bWn riafiiii^'is^ot 
jcoiesttoBive with a contract for rent, nof Hoes it s^ni'tbmVe 
been within the scope and purview of the statiite to in'alte 
this reiniidy co-exteMlve with all the riimediies for tWe r6eo- 
vejry of rints 'Claimed to be due by thC mere fotce'^'fHf^ CBii- 
|;nict 'fot< l^t. 'The statute nieaht tb ptevide aii'teasy ’retnis^ 
in-tbe simple cases Of actual oicc'uprition, leaving, otbef nicte 
.complicated cases to their ordinary j;eme^. 

Siptefhls stefute, the action for use,ariH‘.Qpcppatt'pn..has 
*been re^dtfed tb as one of the, ipost ,cf pyeiiied^t .retp^lgs 
the recovery of rent, aiTear,,|n cases towKich tne'sbitut^ap- 
^dieft-’ llhepiaintifi' usually declares lh'd»e^foi^t-df'n gerieral 
IBiiehitat'us assumpsit w itn a quantum m Wit (1 ]^ ' HepCe'tHe 
jjtotatntiori is very efehetse. It- has bfefen,”howev'er, liite^ritac- 
iiaeto fitate in the declaration, *the pdriSK ifi VThfeh the ’land, 
mamagei '^. occupied by the defendahti'rire'situatdd;' dira 
^intillci.^hafve very oftgn be«n nemsuited: for a.vanBnoe 'be- 
l;^ganih$.parwh mentiuQed in tbe’deel«ration<aiid<tbat. proved 
in(£,yid)^nce.S, ^ Bui it is conceived, that^asiadie Casg -ol 

l’la»ti.34S..and ante p. 579> tt.was detemriaeil,/tii^ 
ip,S(«hjl.|pr.use,and occupation.tnere washot-fflay npees^ri^^far 
thg /parish, because tberewss.net a'njl ldcaHly ‘in the 
.go in indebitatus assumpsit the like' doqtrioe woidd 

on V. Clork, i E«p.*N: P. </. 973* and Guest v. CamnoDt, 3 Camp. 
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df ’di^btibr 

fit. Debty^p* ^78* 


tfSK ti^Nl^’iDeem^TYOK'. 


'ibB’iljast'distvirt, ’fbi? tlite' Satnfe. -freason^;- ' It may'b€*'6rd^^t, 

’ themfore-, M'feHl toomit tiamtng the pariaNj in^t^er'lto 
-.«void'auyk)bj(!fctk)tm0n4he-gr(Amd of a variance. ■ 

It will be prdper to retnaHc; that the statute proyidW'a^Jrje- 
" liiedy, in such psscs only,' wHerh the atfree’m^ht Is not by de©i ; 

It has been holden, in one whe'te fte'defepdant held 
^'oMei'amere a^eethent for a tease,' whicli' did botap> 9 uatto 
diemise, that the platntiiF' might rnaintaiji an' actipn 
’fbt^tise'and occupation, although such agreement was hy . d^. 

tjd an action for use and occupation of apartments in - the 
plauiUj^s house during half a yemN it appeared that the rent 
claimed in consequence ot the defendant haring neglected 
to give a notice to quit: the defence set up was, that the 

S laiutilT, after the defendant liad quitted, had put up a bill at 
m' window ; but Lord Kenyon, C. J, expressed an opinioh, 
that'. the doh^? insisted on would aii'ord no answer, to the 
^ plaintiff *.ii action. It was for the benefit of the defendant 
that tlie' apartments should be. |et, nor would be infer from 
the.circumshuices of the party’s endeavouring to let them, 
jpi'at the contract was put an end to ; tlmt there must be other 
qircu^t^ces to shew, it, and not merely gn actoCiao equi- 
.yo.car a kind.^ That .as the plaintiif had. proved the taking 
,'tbb .premises, an4 the payment of the rent,,it waawcombent 
bn the defendant to prove that the tenancy was determined,, 
by express evidence. The, defendant thereupon provpd, that' 
'a. notice tB quit had been given,' in vrhich thespjam^iff.hp?! 
•acquiiMced, and obtaifife'd a verdict, .m 

te^ncy froni.ye?ir to, .year® preafed by parol, .ilf n<A4o* 
.tcrmined by a patol.license.from the lapdlord to the , tenant 
to quit iii the mi4ille of' a (matter, and the tenant’s, quittisg 
the pripnaises accordingly, ’rhe^tatute of frauds* requirew a 
dep(for notp.iii writpig, bru surrender by operation of tew^-i 
The words of the. statute'are, t|iat the plaintiff m^ " li^ 
cover a .reasonable satisfaction for the lafiias,- &c; herd Hr 66- 
cupfed .by the defendant, in an action for use htid dcciipdtk;^,’' 
Aa occupation by the tenant of the defendant, ' is, . dS'fhi'aS 
respocfe’the plaintiff, .'aB occupation by the defendtot htitti 
s«^f;,;l)ehGe!', if A. agree tcr lethis lands' to -B., whb' peVdifU 
C,.,to. cic(fupy>tltem, A. may recover the reftt <6 lih sietibA^ 
against B. for the use and occupation. So rent accruing ^er 

- i’ r' ' ^ " .4 ■> , 


h Kirtlandv. Poun«ctt, iTnunt.liifa. ‘’BSlenliorough.C.J. in Mills r.B(^ 
i Elliot V. Roxen, 4 Esp, N. P, C, 59. • tomlny, Milidx.SiUiiignAacr.M.4'. 

KcnybiitOiJ. GsCeo. 3. B.R. ^ « 

k Bedpatbv. RolKrrts.al^v^ 


k Redpatbv!RolKr^t8,al^»^^ 

^ Co 104. ar-i 

f Tbi fi daciriae was rccogmied by Ld. n Dull Sibbiy 3 T. R . 
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E demises are .burnt down, iftay be recovered % although no 
»nger inhabited by the tenant, inaamuch aa he muet .he taken. 
stUl to holii tha land, and thtyt is sufTicieot to satisfy the word* 
of the statute. 

Where the defendant has not obtained posses8i<»t under the 

S laih^ff, the plaintiff can only recover rent frofm the tiine he 
as- had' the legal estate in him, although he may bavei bad 
the equitable estate long before. Ibe defendant entered.bpon 
a leasehold cottage under J. S., who soon after motHgagediiit 
to W. S., and in 1606, assigned the equity of redemption to 
the plaintiff'. On the 18th of July, 1808, W. S. assigned 
the legal estate in premises to the plaintiff. The defendant 
continhed in possession till the Michaelmas following, and 
had' paid no rent for the last two years. It was contended, 
titat' although a person having the equitable estate only, per- 
bapS'tieuId' not maintain use and occupation wHbpot^pSi^ty 
Of contiraet, yet the plaintiff being now clothed With the le- 
gal estate, bis title would have reference to the time when 
the equity of redemption was assigned to him, so Os to entitle 
him to two years' rent. But Lord Ellenborough clearly held, 
ithtft be could only recover rent for the period between the 
IStb of July and Michaetmas-day, 1806. His lordship like- 
wise mied in the same cause, that the defendant, who Just 
before ‘he quitted had been distrained upon by the ground 
landlord for ^veral years' ground rent, amounting to a. much 
laiger sum than was due to the plaintiff, could only set off a 
^art;of this sum proportioned to.tbe period during which the 
^l^iptlff bad the legal estate ; and that the fact of the plaintiff 
^vlngbcpught an ejectment for the mme premises, laying a 
‘denuso nnftne 18th July, 1808,. was no bar to the present 
but was only-Toatter of special application to the court. 

In ah action against the assignees of B.* a bankrupt, the 
declaration stated, that the defendants on such a clay were in- 
debted' to the plaintrff in —t for the use and occupation of 
two houses, fee, befoUe that time lOcCiipied as tifeu. the 
.hekkrkpt, whose estate therein tke'drfendants afterwards had, 
tti'by ^ defendants, at their special instance and request, for 
tme'year then elapsed, and as tenahte-themof respecthrdy, 
to ‘thet^l^ntiff, and by his permkiiOttv The second count 
. 11 ^ ttpon a quantum meruit, to the- same effect to tbh-in- 
'ddnlptus' ‘assumpsit The facts’ of the case wertv that'after 
'Bu had- occupied Uie premises during part (^-the year, under 
hn^reoment to pay h-year for them,' he heeame< a-bank- 
(/ • ; . - • j- >,L " 

a ‘Bdiar>v. ’HoUpmUIiII, 4 Tamit. 45. q Hath ▼. Tatlock and otlien, aa- 
f T. Cwcpmtm, S Ca«s«K^ P, - dgoen. of J[.e4iard, baalprapt, 
C. 13. n. . > S H. Bi. 3ij). 
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rttpt?, AvRefetipoil «he defendants, his assignees, entered into 
continued the possession for the remainder 
A prdportibft of the annual rent for that part 
of the year during which the defendants were in possession, 
was paid into court. It was holdeu, that if the plaintift‘ 
could recQVer.at all in this form of action agaUist one person 
forrthe nae and occupation of another, (as to which the. court 
not give any opinion,) k must be on tlie ground of 
that occupation having l)een permitted at the defendant’s re- 
quest, fwl that request must be proved; tliat the words at 
the special instance and request of the defendants,” were in 
this CISC words of substance and operative, connecting the 
occupation of the defendants, for which they were l)pund to 
inaive a satislaction, with the occupation of B.,.a stranger, for 
whose ^occupation, primd facie at least, the defendants were 
not liable.; that in , point of fact it was not at the request of 
the defendants that B. Imd been permitte<l to occupy ; the 
defendants had no relation to but as his assignees, and that 
relation did not. commence until the close of B.*s occupation ; 
that relation^ therefore, alone could not have tlie'e&eot of 
making them personally liable to a;)swer for his occupation 
before his bankruptcy. I’he averment, that he bad’.been per- 
mitted to occupy ‘‘at the request” of the.^lefendants, was 
therefore substance, aiKl not mere form, and as the*plamtitl’ 
had failed in 4he proof of it, he was not entitled to recover 
from the defendants the rent due for B.’s occupation* 

The defendant contracted to purchase of the plaintiff h 
leasfe of a l)6use^ and on payment of the purchase money, 
was pernntted to take possession. A few months afterwaf A, 
‘the plaintiff not having made out a good title, defendant de- 
clare his intention to rescind the contract ; he accordingly 
-quittsed i>oasessioii of the. house, and brought an action for 
money had and received against the plaintiff, and i*ecovered 
the whole of the purchase money and the expenses of inves- 
tigating the title. The plaintiff then brought an action for 
use and occupation against the defendant; but it was bolden, 
that it would not lie ; Mansfield, C. J. observing, that a con- 
thiet could not arise by implication of law under circum- 
fltances, the occia’rence of which neither of the parties ever 
had in^their contemplation, that if no money had been paid, 
perhaps it might be a different question; but if a person 
.-paid ms money, and was so unwise as to take possession 
wkWuti^ title, justice required that the one party isIiomW 
take back his money, and the other his bouse. 

' f 'KIHlamI a TutaHt. 145. ’ Bntw* Hearn .. Tomttn., Peahe'a 

^.P. C. 192- 
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/ An action for -use and ^occupation may be Tnaihtaiticd 
J^giiinfit.a teoantfrom year to year upon an agr^ment by him 
t^.^pay rent during, the tenancy^ tiotivith^taiiding hia bank- 
ruptcy, and the occupation of his assignees during p^trtof the 
tini^for which the rent accrued. (2). . 

. consideration that the defendants on 

tb^ 96th November, 1 SOI, had become and were t^antlrof 
a. messuage under a yearly rent of — A, the defendants' 
inised to pay the same during the continuance of th^ tenaSty, 
with an averment that the defendants continued tenantsifr^m 
the time of making the promise hitlierto, that the defendants 
did hot, during the continuance of the tenancy, pay the rent ; 
that on the 29th September^ 1803, half a year’s rent was in 
.•itre^.— 2d. Count indebitatus assumpsit for use and occu- 
pation.— 3d. Count Quantum meruit. — Plea, TJiat the de-* 
fepd^nts were traders, and committed an act of baiikniptcy 
6H the 2d of April, 1803; that a commission issued r0i)t> the 
5‘thof May following; that an assignment was executed* on 
the 21st May of the interest of the defendants in the mes- 
suage to A. and B., who became and were on the last-nten- 
tioned day, and thence until the rent became due, continued 
to be poj!;Sessed of and occupied the messuage ; on special 
demurrer it was holden, that as it had been defepmined jn 
AurioJ V. Mills', that a bankrupt lessee, thouglv out of pos- 
session, was still liable upon his covenant to pay ; so here^He 
defendants were liable on their agreement to pay the tent®,; that 
th^f^ Was not any distinction in this respect, between an 
agreement and a covenant, which is an agreement under seal, 
except as to the form of the remedy upon it ; that the ca^ 
of Auripbv. Mills, to which this was perfectly analogous, did 
li^t on any particular cifect of a covenant under , seal, 
bcipg.tne personal agreement of tlie parties,? and 
aMhpugh,.it was objected, that if the action was holden to lie, 
tfre conseq[uence would- that there must be an apportioO- 
the. rept, yet the court observed, that the landlord, 
hadiiu>thiiigto do in this case with theqtlestion olf appoAioii-l 

. J I . A . ‘ 'f'- 


W1lHoh,8 Evst, 311. 

'• . 


' u Bui see atat. 49 Gep.s.^c. igl,. . 
ante, p. 336. • • . 


• r-'’ *!? 






But debt does not Ife against a Ibidnki^ttpt 6 h - 

of ipleiie, fer rent afer the' cboihdssioiitli^^^jymiii^^^ 

leMol^s assent ^ to' sUcb'a^CTgthnent being i'iftualiyipO ^iuille^ 
tJft aet 'df parliament an tfiorising the assignment' or the i&nkiruSiV^ 
^ Wiidhto V. MafKWe, Michr 26 
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ni^iit of tho rcnt; for ho proceeds o-gsinst the parties 'with 
wboiji he inadethe agreenient, which has been broken; thfe 
cQurli^ therefore^ said, nothing of his right to recover against 
the assignees. . 

Bringing an ejectment will not ‘be a bar to an action for 
use land occupation, for rent due before the day of the demise 
laidiiii tjie declaration in ejectment*; but rent clue subse- 
cjuapt tp.that flay cannot be recovered in an action for use 
and.qccupationy. 

The defendant, in this action, will not be allowed to im- 
peach the title of the plaintiff, by whose permission he 
entered upon and occupied the tenement demised. Hence 
a plea of r/i/ hahnh in, tenementh^ cannot be pleaded*, and 
this ride holds e^'en where the declaration does not state 
the tenement demised to belong to the plaintiff, provided 
it Isr stated', that defendant occupied by permission of the 
plaiintiffV Upon the same principle it. has been Imldou, 
that'in^ habuit in tenementis cannot be given in evidence ii\ 
this^actibn. 

. TA an action for use and occupation of glebe lanJs^, it ap- 
peared, that the former incumbent had let the lauds in ques- 

X Bivchr. Wri'^'t^lT.n 37 s. a Uichards v. Uoltlitch, H. U 0.2. 

y P«r Bniler, J. S. C. 1 T. R. 389. citt'd ih' Lewis v. Wnltis, Say R. f3. 

z Uiebard^ Holditcli, (aj B. ]3 1 Will. 314. S. C. 

Geo. s. cifed in Lewis v. b Cooke, Clerk v. Loxiry, T. R. 4. 

Say. R. ij. recng^iiised in Brooksl>y v. Watts, 

1 Ma»*sb. 39. G Taunt. 333. S. C. 


• (3) “The case of Richards v. Ilolditcb was this: — Error to re- 
verse a judgment in action on the case Upon several promises, in 
Stepney Court, because the plaintiff declared, that in considera- 
tion he permitted the defendant to enjoy several houses, 'tvithont 
shewing, what title he had. Velv. 227> 3- Glasse’s case, and 3 Levi 
] Q3-’ Ay let v. Williams were cited. E contrd it was said, that per- 
nimion to , enjoy without shewing any title, was a sufficient goiBh 
■ deration. I Leon. 43. Cro. «Tac. 598. 1 Lev. 304. 3 Lev, 150. An 
objection was made to the plea, that this action being foiinded. on 
a colMefral promise, and not on a contract for the rent, nil Iwbuit 
ill tenementis, as was pleaded in this case; was not a good plea, and 
of that ojnnion was the whole court ; for if any one enjoys a benefit 
at bis request, and by permission of another, that is a sufficient 
cons^era^n for an assumpsit. N, Chappie cited a case ai rttjpd 
by tioVd Haydwickei where A., without title, gave possesi^iofi'lQf 

iheowper,. brought assun^pwt lor tiie jUW»;andi.i«»i^. 
joyineriu.^pt.trecause D. di,d not receive his ppsaessiop Cl; 
nor ujjicha* him* I^ord Har^wickfsjhfild the 

not maiiitaihabie *by ni in . 
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tion to the defendant^ who had contmiied tenaht 
aeot incumbent, the plaiutifi', and had paid him hal£ a i]^eaK*s 
feut for the sam^ This action being, brought^fonsama arri^s 
of rentj the defendant offopfed ^to give evidence of the pla^- 
tUi's having been simoniacally presented,.^ which, as it>was 
stated, the defendant was ignorant, when he paid the fbmier 
vent; but Lord Kenyon, C. J* refused to„ieceive this evi- 
dence, being of opinion that the case fell within thecouHaaon 
rule, that a tenant should not be permitted to impeapblihe 
title of his landlord- in an action for use and occup^j^n. 
There was a verdict accordingly for the plaintiff. The <?Q,iirt 
of* B. R.,on motion for a new'trial, concurred in opinion wjth 
tlieC, J. "V 

Neither will a defendant®, who has obtained possession 
under the plaintiff, be permitted to shew that the^plamtiff 's 
title has expired, unless he solemnly renounced tliejplaintiff’s 
title at the time, and commenced , a fresh holding uink^ ano- 
ther person. Proof of payment of rent to a third peison 
claiming title is not sufficient, without a formal renunciation 
of the plaintiff’s title. Tin* judge will not permit theaipount 
of the property-tax to be deducted at Nisi Prius from the 
rent due**. 

Where premises are let at an entire rent, an eviction from 
partj if the tenant thereupon gives up possesion of the resi- 
due/ is a complete defence to this action®. • 

A. lets lands to B., who underlets to C. and others ; during 
these tenancies, A. gives notice to C., and the other under- 
tenants to quit, and C. does quit, and the lands before occu- 
pied by him remain unoccupied for a year, and are then 
again let by B. ; A. cannot recover against B. for the use and 
occupation of this land for the year. And semblc^ under 
these circumstances, an eviction might be pleaded to the 
whole demand ^ 

In an action for use and occupation ^ ; if it appear that the 
premises were let to the defendant for the purposes of pros- 
titution, the action cannot be. sustained, the contract being 
emtra honos mores. 

Assumpsit for use and occupation'^ ; on examination of a 
witness who proved the occupation by defendant, it appeared 
that, there had been an agreement in writing, but not 

c Balli V. Westwof^, 2 Cainp.N.P. C. f Buro v. Phelps, i Stark. N. P.C. 

11. 94. 

d Pacock V. Bustace, 3 Camp.N. P.C. g CUrarday y. Richardson, i £sp. 

181. Ellenborou^b, C. J. N. P. C. 13. 

jt Smith V. Ralcigti, 3 Camp. N. P. C. h Brewer I’almcr, 8 Esp. N. P. C. 

51 . 1 . 913 . 
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stamped. It- was contended by plaintiff’s counsel, that the 
agreement, not having been stamped, was not binding on the 
parties,' and; that thmfbre the plaintiff might wave tSis, and 
go into evidence generally for use and occupation. It was in- 
sisted for defendant, that it appeared that defendant held under 
a written contract, and therefore the plaintiff was bound to give 
it in evidence. Eldott, C. J. was of this opinion, observing, that 
this being a specific contract between plaintiff and defendant, 
the! {^intiff is bound to shew what- that contract was ; it 
tnt^ contain clauses which may prevent plaintiff from reco- 
vering ; others for the benefit of defendant, which be had a 
right to have produced ; but the contract not being stamped, 
it could not be given in evidence (4), therefore the plaintiff 
. must be nonsuited. 

An action for use and occupation* is maintainable without 
attornment upon tlie stat. 4 and 5 Ann. c. 1(1. s. p, and 10. 
by the trustees of one whose title the tenant (defendant) had 
notipe of before he paid over bis rent to bis original landlord; 
although the tenant had no notice of the legal title being in 
tlie plaintiffs on the record. 

i Lumley v. Hod^on, i6 Cast, 99. 


(4) R. V, the Inhabitant!# of St. Paul’s, Bedfprd> 6 T« R. 452. 

S.P. 
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WAGER. 

1. Introduction — Of Legal Wagere — Form of Aetiem, 
II. Of Illegal Wagers. 


I. Introduction — Of Legal Wagers — Form ef 
Action. 

Introduction,— I t has frequently been lamented, that idle 
•and imp^inent wagers between persons not interested in 
the sul^ect or event were ever considered as valid contracts. 
Grave and learned judges have thought that it would have 
been more beneficial for the public, if it had been originally 
determined, that an action would not lie for the enforcing 
the payment of any wager. Actions, however, on wagers 
rehlillQg to a variety of subjects, having been entertained uo< 
der certlua restrictions, and the legislature not having aS yet 
intmpoaed to prohibit them entirely, it may be proper m 
state in what cases an action will lie for enforcing the pay> 
ment of a wager, and in what such action cannot be main> 
taii^. 

Legal HTagcM.— In Andrews v. Ilcme*, where a wager 
was laid, that Charles Stuart would be king of P'.ngland 
within twelve months next following, he then being in exile, 
it wasbotden good. (1) So in the Earl of March v. Eigot*, 

« 1 tie*. 33 * a case not to be cited, beiog of very , 

b 5 BfiKl’> Biittoe theobterTa- doubtfal authority. Sec alfto Bland 
tiott of ibis v. Cdlrtt, 4 Camp. 157. ' 

Gamp. N..r. C. 17s. viz that it waa 


pi B«t as a was justly observed.by Lord Elletdrorongl^ C. 
GiUimiv. ^kes, l6 ISO. the ill^lity «f diis wager, in dte 
gn>«|Mil«f its being eaunst pabKwyolky, mes not appear ta'beve 
been jbteugbt smdev tie coBwdewtion m the court. In Cfilbmt 
V. foe dafcn ii ant, iw die year levs, in conMettfioii bT 

fKie biwdfed gmiMmb fo pny ‘the pWaliff a goumt a ddy 
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where two heirs apparent betted on the lives of their respecs 
tive fathers, no objection was made to the subject of the 
wager; and it was further holden, that the circumstance of 
one of the fathers being dead at the time when the wager was 
made, but of which circumstance the parties were ignorant^ 
did not alVect the validity of the wager^ In Murray y. Kelly, 
B. R. M. 2,5 Geo. if. on a rule to shew cause why the de- 
fendant should not be discharged on filing common bail, on 
the ground that the action was on a wager, whether A. tept 
a militaiy academy at such a place, or not ; Lord Manstield 
said, that as it was merely a wager on a private event, he saw 
no reason why it should not be considered as a legal debt; 
and the rule was discharged. In Jones v. Randall, Cowp. 37* 
a wager, on the event of an appeal to the House of Lords 
from the Court of Clmncery, was holden g(X)d> the wager 
having been made between parties who c ould not in any 
degree bias the judgment of the house, and there not being 
any fraud or colour in the case. So in Good v. Elliott^ 
3 T. R. 693, where the subject of the wager was, whether 
one S. T> had or had not, before a certain day, bought a 
waggon, lately belonging to D. C., it was holden good, per 
three justices ; but BuUer, J. was of a diAbrent opinion, 1st, 
on the ground that two persons shall not be permitted, by 
means of a voluntary wager, to try any question upon the 
rjolit or Interest of a third person ; and, 2dly, that all wagers, 
wh^er in the shape of a policy or not, between parties not 
bav|iigjany interest, were prohibited by stat. )4Geo. 3. c. 48. 
Ko in Hussey v. Crickitt®, a wager of a riimp ani doten, 

n Triu. T. 30 G. 3 . 8. U. 4 C. B. E. T. O. 3. 3 Camp. N.P.C. 

103 . 


during the life of Bonaparte. The defendant paid the guinea a day 
fur apme years ; but then desisted . The action was brought to recover 
the arrears. The jury having found a verdict for defendant ; on 
motion for a new trial, it was contended, in support of the verdict, 
that the wager was illegah inasmuch as it had a tendency to create 
an interest in the plaiutiA'in the life of a foreign enemy, and which, 
in the case of invasion, might induce him to act contrary to his alle*. 
gjance. The court, being of opinion that the justice of the case 
had beeii satisl^, refused to disturb the verdict; and I^rd Hifen-t 
borough, C. J, bsqpresstd a strong ppinton against the legality of the 
wager, as well pii tlie |^ound befoie^iiiebttoiied, as also hn the 
. ground, that the party sumring under aiibba contract, might be 
duced to cqinpasft,and encoumgetha homd pmetke 
in ordaj nd of Vife solKiil^NHMhiBO tu hiuh h ’ 

TOL. 11. T Tf 
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ivhellicr tlie defendant was older than the plaintiff, was* 
Iiolden to be legal. 

With respect to the form of declaring on a wager, it ftiay 
be observed, that before the time of Holt, C. J. it was a ques- 
tion, whether a general indebitatus assumpsit would not lie 
for a wager ; it was, liowever, finally agiftd, that it would 
not®; but although an action does not lie in that particular 
form, yet a special assumpsit on the wager itself, laid by way 
of mutual promises, may be maintained. 


U. Of Illegal Wagers, 

1, Wac.krb are illegal wdiich are specially prohibited by 
positive slntuto. 

A poii(y of insurance is, in the nature of it, a contract of 
indemnify, and of great benefit to trade. But the use of 
it was jHTvertod by its being turned into a wager. To re- 
medy tliis evil, the stat 19 Ge<j. 2. c. 37. was made, wdiich, 
after onumeraliiig in the preamble the various frauds and 
pernicious practices introduced hy the perversion of this 
fitpecies of contract, and, among others, that of gaming or 
wagering, undeik pretence of insuring vessels, &c, proceeds 
Under general words to prohibit all contracts of assurance by 
way of gaming or wagering. 

^^An agreement, in writing, was inade^ that plaintiff should 
pay the defendant 20/. at the next ])ort a ship should reach ; 
in consiileratiou whereof, the defendant undertook that the 
ship should save her passage to China that season, and if she 
did not, then ho would pay the plaintiff 1000/, at the end of 
one mouth after she arrived in the I'hames. It was holden, 
that this agreeineut being made without reference to any 
property on board, although it appeared that the plaintitf 
had some little interest in the cargo, was a wagering policy 
within the meaning of the preceding statute. 

A similar jirovision has been made with respect to inslir- 
ancea on lives, in consequence of a mischievous kiiul of 
gaming, which liad been introduced by such insurances, 

a JadtHonv.Coley^rnve, on error, Exch. f Kent v. Bird, Cowp. 583. 

Cli.H. d W. 3 . Cairtli. 339. BOvey 

V. Castirniuii, 1 Ld. Rasrin. 69 . ^ 
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wherein the assiiTcd had no interest. To remc'dy this evil 
it was enacted by stat. 14 Geo. 3. e. 48. s. 1. “ 'That insur- 
ances made on the life of any person, or any other event, 
wherein the person for whose use sur4i policy shall be made, 
shall have no interest, or by way of gamin;; or wagering, 
shall be void/* *J*he second section directs, that in all poli- 
cies on lives or other events, the names of the persons inter- 
ested shall be inserted. 

A wager in the form of a policy, between two uninterested 
persons upon the sex of a third®, is within tlie meaning of 
the preceding stalute, and, consequently, illegal. In Good 
V. Klliott, 3 T. K. ()93. Kenyon, C. J. Grose and Aslil^urst, 
Js. were of opinion, that the preceding statute was cori- 
line<l to polirits of insurance, and that iVom tlie words used 
in the second clanst', it was apparent, that the legislature had 
written instrumenls only in rontemplatio\i. l>ut the con- 
struction w4iich was put by Buller, J. on this statute was, 
that it had nothing to do with what, in true sense and mean- 
ing of the word, is a polity, that is, a mercaritile policy made, 
on interest, but that it prohibit(‘d ail tcagers made on any 
event in which the parties had not any interest. 

By stat. 10' Car. 2. c, 7. s. 2. *I*he winner of any money, 
or other valuable thing, c/ere/7, in playing at cards, dice, 
tables, tennis, bowls, kittles, shovel-board, or in cock-figlit- 
irigs, horse-races, dog-matches, foot-races, or other games ; 
or by bearing a part in the stakes, or by betting on the sides 
of such as play, ride, or run, shall foi feit treble the value.’* 
By the third section all securities, and ])roinises given or 
made, for the payment of sums exceeding 100/., whicli have 
been lost at one time, by playing at any one of il\e said games, 
or by betting on the players, are declared void, and the win- 
ner shall forfeit treble the value of the money or other thing 
won, above 100/. 

The construction wliicli has been put on this section, may 
be gathered from the following case: 

In debt for 100/. the plaintiff declared npon articles** of 
agreement, purporting that the plaintiff and defendant should 
run a horse for lOO/., and if the defendant lost, that he should 
pay the 100/., &c. The defendant pleaded the third section 
of stat. 16 Car. 2. Holt, for the plaintifl*, insisttxl, that tlie 
statute intended to avoid securities given for money lost at 
play but not where the contract was precedent; but the court 

( Roebuck and another v. Hamerton, h Hed^etoirow v. Rosennen, I Wntr. 

Coiirp.737. jl.ij/ 

T T 2 
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were of a different opinion; that such construction would 
wholly elude the statute, and let men loose to play for any 
great sum, provided they secured it beforehand, and added, 
that this statute being to suppress the practice of excessive 
gaming* should be construed in the most extensive manner 
that could be to answer that end. 

A. lost at play to the plaintiff*®, and gave him a bill for the 
amount of the sum lost, on the defendant, who accepted the 
bill, and afterwards refused payment; to an action brought on 
the hill, the defendant pleaded, that after the 29th day of 
September, and before the making the said bill, A. 

and the plaintiff were playing together at hazard, and that 
A. then, at one time and meeting, lost to the plaintiff above 
100/. and that for securing the payment thereof, A. drew 
the bill in question on the defendant, who acceptecl the same, 
and that by force of the statute*®, that acceptance was void 
in law. On demurnu* to this [)lea, it was insisted, in support 
of the demurrer, that this ease was not within the statute; 
because the nature of the duty was altered, and a new con- 
tract create<l by the acceptance, which was tlie ground of the 
action. But the court overruled the objection ; for although 
lliis was a kind of new contract, yet all was founded on the 
illegal and tortious winning, and it (jiily secured the payment 
of that money, and, therefore, it was within the statute, the 
plaintiff being privy to the first wrong. Another objection 
was made", that if this case should be taken to be within the 
statute, it would very much endanger the credit of l^nglish 
bills of exchange, if they might be defeated by sucb collateral 
matter; for it would be injurious to the public trade of 
England, botli foreign aiul domestic. I’o this it was an- 
^lilfered by the court, that as to incouveuience concerning 
ttade, there could not be any in this particular case, because 
the bill liad gone no farther than to the first hands, viz. to 
the hands of the plaintiff, w ho won the money, aial so no 
danrage could accrue to any poison but to him, who w'as 
certainly a person within the statute. 

By f) Ann, c. 14. s, f. " AH notes, bills, bonds, judginenls, 
mortgages, or other securities, given by any person where 
the whole or any part of the consideration of such securities 
shall be for money, or other valuable thing, won by gaming, 
or playing at cards, dice, tables, tennis, bowds, or other game, 

i d Lev. 04. 1 Tlif day from uliich the i6 Car. 9. ’ 

K V. Jacob, Salk. 344. Carth. c. 7 . b. ,i. uas to take eifcct. 

3rS- a:itl see the pieudings, a Alod. m iG Cai. 2. c. 7.S. 3. 

I7fj. 11 Carlb. J57. 



WAGER. 


1301 


or by betting on the sides of such as game at any of the 
aforesaid games, or for repaying any inouev knowingly lent 
for such gaming or betting, or lent at the lime and place 
of such play, to any person that shall play or bet, shall be 
void.” 

It appears from the cases of Goodbnrn v. Marley, Str. 1 1.5P. 
Blaxton v. Pye, 2 Wils. 309. and (llayton v. Jennings, 2 HI. 
R. 700. that wagers on horse-nices are within the statutes 
10 Car. 2. c. 7. and 9 Ann. c. 14.; and, consequently, actions 
founded on such wagers cannot be supported. In the case of 
Blaxton v. Pye, the court said, that tliough horse-racing was 
not mentioned in the statute 9 Ann., yet it was within the 
words “ other game” (2). So in J.ynall v. Longbothom, 
2 Wils. 30. the court of C. B. were of opinion, that a foot- 
race was witliin the 9 Ann., for foot race was mentioned in 
the 10 Car. to which the 9 Ann. must relate. And this 
opinion was recognised and adopted by the court in Brown v. 
Berkeley, Cow'p. 2S1. 

It is clear, that if these statutes had not been afleet(*d by 
any subsequent provisions of the legislature, every species of 
wagers at liorse races would have been illegal ; but now, by 
staU 13 Geo. 2. c. 1.9. matches (3) for oO/. (4) and upwards, 
are legalized, provided they are run at cc'rtain places, and the 
horses carry certain weights ; and by the stat. 18 Geo. 2. c. 
34. s. II. the restrictions as to running at particular places, 
and within certain weights, are taken away (5). 


(2) In Jt^flreys v. Walter, 1 Wils. 220. the court inclined to 
think, that cricket was a game within the meaning of the &tat. 9 Ann. 

(3) In Connor v. Quick, cited by Aston, J. in 2 Bl. R. 708. tho 

court took u distinction between running a horse for 50/. wtiicli 
was lawful, and betting on the side of a horse, which was not so ; 
but if neither of the sums betted by the parties amount to 10/. 
such bet is legal, not being contrary to 9 Ann. c. 14. M*Allebter 
V. Haden, 2 Camp. N. P. C. 438. ^1^ 

(4) It was agreed between plaiiitifF^iPff defendant, that each 
should Sturt his mare, and. that if eitM^ should refuse, he should 
forfeit 25/. to the other, but the plaintin' was to pay the defendant 
5/. beforehand, as a consideration to induce him to make the 
match. The defendant afterwards refusing to run the match, the 
plaintiff brought an action against him for the 25/. IVn-ot, Ba- 
ron, before whom the cause was tried, considered this us a match 
for 50/. and on amotion in arrest of judgment, the court of K. B. 
were of the same opinion. Bidinead v. Gale, 4 Burr. 24J2. I BI. 
R.671. S. C. 

(5) There seems to be much ground for arguing, from the 
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But horse races for a less sum than^O/. arc expressly prd-* 
hibited by the second section of 13 Geo. 2.; and, conse- 
quently, wagers on such horse races are illegal ®- 

'rhese statutes, viz. 13 & 18 Geo. 2., are confined to homt 
fide horse racing only; for in Ximenes v. Jaques, () T. R. 499-^ 
where the plaintiff obtained a verdict on a wager for ICKI 
guineas, that he could perform a certain Journey, inapcjst 
chaise and pair, witlnn a given time, the court arrested the 
judgment (O'). 

So where A. betted with B. “ 500 guineas and a dinner,’* 
that A.’s horse should go from I^ondou to Sittingbourne’* 
sooner than B.’s two horses shndd go the same distance, B.’s 
horses to be placed at any distance from each other that B* 
should think proper; the wager having been won by B. and 
an action brought to recover the amount of the wager, and 
verdict for plaintiff, the court arrested the judgment, on the 
ground that the subject of the w^ager was not that species of 
horse race or match which w^as legalized by slat. 13 & 
18 Geo. 2. 

2. An action cannot benuiintaincd upon such wagers as 
in the event may have an influence on the public policy of 
the kingdom. 

On this primaple it \vas holdcn'*, that a wager between 
two electors, on the event of the election of members to 
serve in parliament, was void; because it raised an improper 
bias in the minds of the parties to vote for one or other of 

o Jotinson V. i T. R. i. q Allen v. Heani, \ T. R. rAu 

p Whaley V. 2 Dos, & Viil. 51. 


nature of ifi Car. 2. and 9 Ai!n., that these statutes ought to be 
Construed strictly, in order to enforce the principle on which they 
lire founded, viz. to prohibit all horse raring, and that the 13 & 
18 (b*o. 2. are from their nature to he so construed us to encourage 
the breed of horses, iuMKcpcriuit tliat species of horse racing only 
called running on the WR It is to be observed, that stab 1 3 Geo. 
2. speaks of entering, ]dTOiig, starting, &c. and that the expres-* 
sion, “ any place or ()laces whatsoever,” used in 18 G. 2. can hardly 
mean “ ail England.” Per Lord Eldon, C. J. in Whaley v. Pajob 
8 Bos. k Pol. 54. 

(6) The reason of this decision is not stated in the report of the 
case; but in Whaley V. Pajot, 2 Bos. k Pul. 54. Lord Eddon, C. J. 
said “ upon inquiry of the Judges of the court of King’s Bench, wc 
find, that the judgment of the court inXimenes v. Jaques preceded 
o»i an opinion, that the stat. 13 & 18 Geo. 2. related to bond fidi 
hor?i racing only. ” 
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Ihe candidates, whicli bias would be subversive of the free- 
dom of elections, and detrimental to the constitution. 

Every contract in restraint of niarriafre is illegal, as being 
against the sound policy of the law. Hence a wager, that 
ttie plaintiff would not many within six years, was holden 
to be void^; for although the restraint was partial, yet the 
immediate tendency of such contmet, as far as itweia, was 
to discourage marriage, and no circumstances appeared to 
shew that the restraint, in the particular instance, was pru- 
<lent and jjroper. 

Any wager wdiich leads to a public inquiry into the mode 
of playing an illegal game*, e. g. hazard, by which the hye- 
standers may acquire a knowledge of it, is contrary to good 
morals and the policy of the law, and, therefore, not a ground 
on w hich an action can be maintained. 

In like manner, the court will not entertain an action on 
a wager Upon an abstract question of law or judicial prac- 
tice, not arising out of pre-existing circiiinslances, in wdiich 
the parties ha\e an inter(‘st5. And in a late cas(:", Gibbs, 
G, J. following the example of Ld. Loughborough and Ld. 
Eillcnborough, in the fovi'going cases of Brown v. Lecson, 
an<l ITenkin v. (hiorss, refused to try an aelion upon a wager, 
wluither an unmarried woman had had a child. An action 
eaniiot 1)0 maintained upon a waiger on a cock-fight*, because 
It is a barbarous diversion, which ought not lo he i iH'ouraged 
or sanctioned in a court of justice; and farther, because it 
would tend to the degradation of the court to entertain such 
inquiries. 

3. So if th(* subject of the wager lead to improper inciui- 
ries, whicli respect the interest and general importairv*e of 
the country, they are illegal, as being contrary to sound po- 
licy ; as wagers on the amount of the hop duties^, or tlie. 
receipt tax, or any other branch of the public revenue. And 
this rule holds, although the actual discussion may be ex- 
cluded by the special circumstances of the case: as where 
the w\agcr being on the amount o^the hop duties, the de- 
fendant had admitted that he had lost his wager*; so where 
defendant had given a promissory note for the ainouiiL of the 
w ager 

-1. Where the discussion of the subject of the wager will 


r Hartley v. Rice, lO East, 2Q. x Squires v. Whiskon, 3 C C. 

a Brown V. Leeson, 2 H. 111. 43. ]4o Ld. Elicuburou^li, C .1 

^ t Hc'ukin v. Guerss, 12 East, 247. y AtliciTu'd v. Beard, 2 r. K. tiio. 
u Ditcliburn v. Goldsmitk, 4 Camp, z Albei fold v. Beard, 2 T. K. fjio. 

* 52. at Sliirlcy v. Saukey,3 Bos. & Bui. 1 40 . 
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be attended with injury to a third person, and lead to inde- 
cent evidence. 

On this principle**, a wager betweeti two indifferent per- 
sons on the sex of the Chevalier D’Eon, who had appeared 
to the world as a man, and acted In that character in a variety 
of capacities, was holden illegal (6). 

b Ducoata v. Jones, Cowp. 729. 


(6) Tlie Chevalier D’Eon was for many years asserted and im- 
plicitly believed to the last to be a female, of which seX the Che- 
valier latterly wore the attire. This Curious question, however, 
was finally set at rest on the death of the Chevalier in May 1810, 
when the body was dissected in the presence of several professional 
j^ntlemen, and it was certified, by an eminent surgeon, that the 
male organs were in every respect perfectly formed. 
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No J. 

8 l.^^Nottce of Motion to put of a Trial for 'the Absence 
of a WitnesSi 

A. B. plaintilfV 

In the King’s Bench. and 

C. D. defendant* 

Take notice, that this honourable court will be moved on, ^c. 
or so soon after as counsel can be heard, that the trial of this cause 

may be put off until next term, on account of the absenite 

of a material witness on the part of the defendant, and in the inedn 
time all further proceedings be stayed. 

Your’s, &c. 

G. H. defendant’s attorney* 

To Mr. E. F. plaintiff’s 
attorney. 

§•2 . — Affidavit in Support of Motion to put off Trial for 
the Absence of a Witness* 

A. B. plaintiff. 

In the King’s Bench and 

C. D. defendant, 

C. D. of, &c. the defendant in this cause, makethoath and saith, 
that issue was joined in this cause in — term last past, and that 
notice was given for the trial thereof at the — sitting within (or 
at tlie sittings after) the said term; And this deponent further 
saith, that E. F. late of, &c. is a material witness for him this de* 
ponent in the said cause, as he is advised and believes, and that 
lie coiinot safely proceed to the trial thereof without the testimony 
of him the said E. F. And this deponent further saith, that in con- 
sequence of the notice of trial so given as aforesaid, he this deponent 
caused inquiry to be made, &c. (stating the nature and result of 
the inquiry made after the witness, and the time when he is likely 
to attend.) 

Ko. II. 

demurrer to Evidence and Joinder*. 

•* Afterwards on the day, and at the place within contain^, be- 
fore Sir G. W. Knight, one of the barons of our lord the king, of 

* For form of pica puis darrein continuaDce, see ante, p. 180* 
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Ills Court of Kxcljequt'i' at Westminster, Sir J. 1>. knight, one of 
the justices of our baiil lord the kin^, absi«:ned to hold pleas in the 
court of our said lord the kiiijj, before the king* liiinself, and others 
their fellows, justices of our said lord the king, assigned to take the 

assi/es in and for the city of VV in the county of the same city, 

according to the form of the statute, &c, come as ell the within- 
named A. 11. esi], as the within-named C. 1>. es(j. by their attoriiles 
within-named. And the jurors of the jury, whereof mention h 
within made; that is to say R. L. &c. being called likewlhc come, 
and being chosen, tried, and sworn to say the truth of the preiijis<*s 
‘ivithin contained; as to the first issue between the parties within 
joined, say, that the said C. D. is guilt}' of tl:e tresfiass wit! jin com- 
plHincd ol, in manner and form as the said A. 11. hath above coin- 
]>1aine(l; and they assess the damages of the said A. B. by reason 
thereof to sixpence. And as to the issue lastly within joined be- 
tween the said parties, the said C. 1). shews in evidence to the 
jury aforesaid, to prove and maintain the isMie lastly within joined 
on his ])art by one witness. That” (so stale the evidence) “ Ainl 
the said A. B. says, that the aforesiiid matter to the jurors aforesaid, 
in Ibrm aforesaid shewn in evidence by the said D. is not suf- 
ficient ill law to maintain the said issue lastly witliin joined, on the 
part of the said C. D., and that In*, t)ie said A. B., to the matter 
aforesaid, in form aforesaid shewn in evidenoe, hath no necessity, nor 
IS he. obliged by the hnvs of the land to answer; and this he is ready 
to verily : Wherefore for w'ant of siifhcieni matter in that behalf 
shewn in evidence to the jury aforesaid, the said A. B, prays judg- 
ment, and that the jury aforesaid may be discharged from giving 
any verdict upon the said issue; and that his damages by reason 
of the trespass within complained of, may be adjudged" to him, 
■&c.” And the said C. D.*, for that he hath shewn in evidence to 
Hhejiiry afVesaid, sufficient matter to maintain the issue lastly 
Withiti joined, on tht?, part of the said C. D. and which he is ready 
to verify ; and for as much as the said A. B. doth not deny, nor in 
any manner answer the said matter, prays judgment; and that the 
aaifd A. B. may lie harreil from having his aforesaid action against 
him, and that the jury aforesaid may be discharged from giving 
their verdict upon the issue lastly joined, &c. Wherefore let the 
jury aforesaid be discharged by tlie court here, by the assent of the 
parties, from giving any verdict thereupon,” 

No. III. 

Bill of Exception, 

remembered, that iu the term of the Holy Trinity, in the 
■^year of the reign of our sovereign lord George the 3d, now king of 

Great Britain, and so forth, came A. B. by — - his attorney, into 

the court of our said lord the king of the Bench at Westimnster, 
and impleaded C. D. £. F. and G,H. in a certain plea of trespass, 
on which the said A. B. declared against them, That” (set out the 

• Joinder. 
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declaration and other pleadings,) « And thereupon the issue was 
joined between the said A. B. and the said C. D. E. F. and G. II. j 
and afterwards, to wit, at the sittings of Nisi Prius held at the 
Iriuldhall ot the city ol London aforesaid, in and for the said city* 
before the right lionourable E. Ld. E. Chief Justice of our said lord 
the kiiit^ of the Bench at Westminster, T. S. es(|. being associated 
to the said chief justice, according to the form of the statute in such 
rase made and provided ; on — tlie ■ ■ ■»- day of — — 

in the year of the reign of our said lord the present king, the 
aforesaid issue so joined between the said pailies as aforesaid^ 
came to he tried by a jury of tlie city of London aforesaid, for that 
purpose duly enipannelled, that is to say, I. K. and L. M. &c. 
good and lawful men of the said city of London; at which day 
came there as well the said A. B. as also the said C. D., E. F., 
and Cr. II., by their respective attornies aforesaid. And the jurors 
of the jury aforesaid empannclled to try the said issue being 
called, also came, anil were then and there in due. manner chosen 
and sworn to try the same issue; and upon the trial of that issue 
the couiistd learned in the law for the said A. B. to maintain and 
prove the said issue; on his part gave in evidence. That*’ (So set 
out the evidence on the part of the plaintid’, and tlien set out the 
evidence on the part of the defendants, and then [iroceed as fol- 
lows) “ Whereupon the said counsel for the said defendants did 
then and there insist before the chief justice aforesaid, on the be- 
half of the defendants above-named, that the said several iiiitt- 
teivs so produced and given in evidence on the part of the said de- 
ftMidarits as aforesaid, were suflieient, and ought to be admitted and 
allowed as decisive evidence, to entitle the said defeiidunts to the 
benefit of the statute made in the “24th year of the reign of his late 
majesty King (George the second, entitled, an act for rendering jus* 
tiecs of the peace more safe in the executions of their oftice, and for 
indemnifying constables and others, acting in obedience to their 
warrants ; and that therefore the said A. B. ought to be barred of 
his aforesaid action, and the said defendants acquitted thereof, and 
thereupon the said defendants, by their counsel aforesaid, did then 
and there pray of the said justice to admit and allow the said mat- 
ters and proof so produced and given in evidence lor the said de- 
fendants aforesaid, to be conclusive evidence to entitle the said 
defi'iidants to the benefit of the statute aforesaid, and to bar the 
•aid A. B. of his action aforesaid. But to this, the counsel learned 
in flic law, on behalf of the said A. B., did then and there insist 
before the chief justice aforesaid, that the matters and evidence 
oforesaid, so produced and proved on the part of the said defen- 
dants as aforesaid, were not sufficient, nor ought to be admitted or 
allowed to entitle the said defendants to the benefit of the statute 
aforesiiid; or to bar the said A. B, of his aforesaid action, and that 
neither the saiil defendants, or any of them, nor the said Earl of H., 
Were or was within the words or meaning of the statute made in the 
seventh year of the reign of his late majesty King James the first, 
entitled, an act for ease in pleading against troublesome and 
contentious suits, prosecuted against justices of peace, mayorsi 
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constables, and certain other his majesty’s officers, for the lawful 
execution of their office, nor of the statute made in the 21st year of 
the reiy;7i of the same late kin^^, entitled, an act tocMiIar^e and make 
perpetual the act made for case in pleading against troublesome 
and contentions suits prosecuted against Justices of the peace, 
mayors, constables, and certain other ins majesty’s officers, for the 
lawful execution of their office, made in the seventh year of his nia-^ 
jesty’s most l>appy reign; nor of the said statute made in the J4th 
year of the reign of his late majesty King (ieorg(! the second ; nor 
iivany way entitled to the benefit of any of tiiese statutes : And tlie 
counsel for the said A. B. further insisted, that the seizure aridiin-* 
prisonment of the said A. B. were not made or done in obedience to 
the said warrant, nor have the said defendants, or any of them in 
that behalf, any authority thereby. And the said chief justice did 
then and tliere declare and deliver his opinion to the jury afore- 
said ; that the said several matters so produc'd and proveil on the 
part of the defendants were not upon the whole case sufficient to 
bar the said A. B« of his aforesaid action against them, and with 
that direction left the same to the said jury ; and the jury aforesaid 
then and there gave their verdict for ihe said A. B., and 3U0l. da- 
mages; whereupon the said counsel for the said defendants did 
then and there on the behalf^of the said defendants, except to the 
aforesaid opinion of the said chief Justice, and insisted on the said 
several matters and proofs as an absolute bur to the aforesaid action, 
by virtue of the last mentioned snitute : And in as much as the said 
several matters so produced and given in evidence, on the part of 
the said defejidaiits, and by their counsel aforesaid objected and in- 
sisted on as a bar to the action aforesaid, do not ap[)ear by the record 
of the verdict aforesaid, the said counsel for the aforesaid defendants 
did 'then and there propost^ their aforesaid exception to the opinion 
or^lbe said cliief Justice, and request the said chief Justice to put 
his J^al to this bill of exception, containing the said several mutters 
sd^produced and given in evidence on the part of the said defen- 
dants as aforesaid, according to the form of the statute in such 
ci^iii’niade and provided; and thereupon the aforesaid chief jus- 
ttee, At the request of the said counsel for the above-named de- 
fendants, did put his seal to this bill of exception, pursuant to the 

aforesaid statute in such case made and provided, on the day 

^aforesakU iu the— -year of the reign of his said present 
majioetyk” 

The above precedent is taken from a bill of exception, which 
waa made use of in the year 1763; but it does not seem necessary 
to state the whole record in the bill, provided the bill be tacked to 
the jewd ; which the statute plainly shews may be done, by say 
extpj^tons he not in the roll: and there are precedents to 
warlrwSt this fliode of proceeding. 


* Bull. N.P. 319. 
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BANKRUPT, p. 175. — The publisher of a newspoper, 
buying the whole daily impression from the proprietors, re- 
selling it at a profit, and hearing the loss of such as remain un- 
sold, is a trader within the bankrupt laws*. 

Bankrupt^ p. ISh — The words “ or otherwise to absent 
him or herself,** in stat. 13 liliz. c. 7., and 1 Jac. 1. c. 15., 
are not confined to an ahsentiuQ from the dwelling-house, or 
any particular place: therefore, where a man, in the habit of 
attending the Royal Isxchange to colU ct news, left it at the 
sight of his creditors, desiring a friend to say he was not there; 
or broke an appointment he had made with a creditor to mc(*t 
him there; or, (being the proprie tor of a theatre,) retired be- 
hind the scenes to avoid a shorilf’s olficer, at the same time 
giving orders to be denied to him : lieUP that each of tlK‘se 
MMS an act of bankruptcy. 

Bankrupt , — By stat. 56' Geo. 3. c. 137. (‘2d July 1816,) 
for ext(*nding the provisions of stat 1 Jac. 1. c. 15. after roi 
citing, “ that those provisions had been ibimd heneflcial, and 
that it was expedient to ma!:c such provisions rcspet^tirig 
delivery of goods,*’ it is enacted that no person, body politic^,, 
or corporate, joint stock, or other company, having in ittellf' 
possession or custody any goods, wares, merchandizes or 
fccts belonging to any person or persons who shall become 
bankrupt, shall be endangered by reason of tlie delivery of 
any such goods, &c. truly and bona JUle to such person, or to 
his order, before such time they shall know of the bank- 
ruptcy. Provided® that bo^s politic, or corporate, joint 
stock, or other company, shalpbe deemed to have knowlt^dge 
of the bankruptcy, if the person acting on their behalf in the 
payment of any debt, or the delivery of any goods, &c. knew* 
it. 

BILLS OF EXCHANGE, p. 321.— At end of noJ;a(27) 
add, 16 East, 43. S. C. See also, Claridge v. Dalton,'*^; R, 
Trin. 55 Geo. 3. 4 Maule & Selwyn, p. -Jio. 

a Gimmingliam v. Lain", 2 Marsli. c S. ». 

Rep. 

lb. 
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CARRIERS, p. 38o. — Carriers, who take up goods at in- 
termediate places, where notices are not affixed, remain sub- 
ject to the common law liability**. 

COVENANT, p. 450.~After note s. add, affirmed on 
error, 4 M. & S. 188. 

Corewonf, p. 460. — Add to 4 M. & S. p. 53. 

Ciivcnant, p. 49.9. — In covenant on a lease of the veins of 
coal under certain farms and lands therein described, situate in 
the parishes of B. & M. then in the several occupations of A., 
R, and C. ; with liberty to dig any pits, shafts, levels, sou^hsy 
&c.,” the declaration varied from the deed, 1st. by stating 
that the land was set out by admeasurement^ instead of by 
reputation: 2dly, in changing \\\^ word soughs io sloughs : 
3dly, in stating the lands to be situate in the parish of B- 
ana M., instead of the parishes of B. and M. ; and 4thly, in 
slating them to be in the occupation of A. B. and C., instead 
of in the several occupations of A. B. and C. Held® that the 
first and third variances were fatal; but that the second and 
fouHh were immaterial. 

Covenant, p. 499. — Plaintiff declared, that by indenture de- 
fendant demised to plaintiff all that wimrf or deal pound 
known by the name of Mud Mead, the wharf, stage, and store- 
house on the wharf or stage, the store-houses and dwelling- 
house adjoining the Anchor Inn, together with all the wharf- 
age and store-room of all goods landed or shipped therefrom; 
together with all wharfage arising from all coals, and 
that defendant covenanteid with plaintiff, that he (defendant) 
would not suffer any wharf to be erected on any of his estates 
within the parish of Milbrook, to the in jury of tlie wharf there- 
by demised; — and then assigns as a breach, that the defend- 
ant did suffer a wharf to be 'erected on his estate, and con- 
tinued there, whereby the plaintiff had been deprived of divers 
gains and profits which would otherwise have accrued to him 
- for wharfage dues, store-rooin,%pd reward in respect of goods 
which might and would oth^l^irisediave been landed, stored, 
and shipjied from the wharf demised to him, &c. Plea, no7i 
€sl factum. A t the trial, before Cliambre, J- at the assizes for 
the county of Southampton, upon the production of the indent 
ture,,it appeared to be a demise f inter alia j of the store-house 
(not store-houses,) and dwelling-house adjoining the Anchor 
Inn; whereupon it was objected on the part of the defendant, 

d Gourejer V. Jolly, C B. Loudon Sit- been ruled by Ld. K^nyouand Ld. 
tiiiKB arter’l'i'iii. T. sG Geo. Gibbs, Klleiiborougli. 
t'.J.vibu said tbc tame point had e Mor^ii v. Edwards aiid ptbfrs, 

9 marsb. Rep. <;(}. 
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that this was a fatal variance, and the learned judge, being of 
that opinion, directed a noii-suit. A rule nisi having been 
obtained for setting aside tlie nonsuit, the Court of B. 11. after 
cause shewn concurred in opinion witli the learned judge^ 

IMPRISONMK\'J\ p. 8.36. n. (9).— So it is sutVicicnit, in 
indorsing the attorney’s name, to put the initial only of his 
Christian name®. 

Imprisonment, p. 866. — A magistrate cannot commit for a 
contempt, without a warrant in writing\ 

INNKEEPER. — An innkeeper shall be charged, if there 
be a default, in him or his servants, in tiie well and safe keep- 
ing of his guest’s goods and chatties Avithin his common inn; 
ibr the innkeeper is bound in law to keep them safe without 
any stealing'; and it is not any <‘\cuse fur him to say, that he 
delivered to the gnest the key of tlie ehainhor in wliich Ik! is 
lodged, and that he left tlie cliamher door open. A nd ultliough 
Uie guest cloth not deliver his goods to the inn-keeper to 
keep, nor accprciints him with them, yc^t if they he carried 
away or stolen, the inn-keeper shall he charged; and so, 
though they who stole the goods be unknown. But if the 
guest’s servant, or lie wlio corners witli him, or he vvhom ho de- 
sires to he lodged with him, steals or carries away his goods, 
the inn-keeper shall not be charged; lor here the fault is in 
the guest to have such companion or sca vanl. ( .'alye’s cai$e, 
8 Rep. 36. a. So an inn-keoper is not answerable for the 
good.^ (jf his guest which are hist through the nc'gligencc 
the guefet, out of a private room in tlie inn, chosen by the 
guest for the purpose of exhibiting to his customers his goods^ 
tbr sale» the use of which was granted by the inn-keeper, who 
at the same time told the guest that there was a key, and that 
lie might lock tlie <loor, which he neglected to do. Burgess 
V. Clements, B. R. Trin. no Geo. 3. B. R. 4 Muule and Selwyn, 
jj. 306. 

INSURANCE, p. 910. — Abanciomnent was made afte.r 
capture, but hefurc action brought the ship was re-caplured; 
ft was holdeii‘, that the abandonment was not binding. 

Insurance^ p. 911. — ’Phe insured is entitled to a reason- 
able time for examining into the state of a damaged cargo, 
before he makes his election on the ciuestion of abandonment; 
therefore, where a ship bound from Liverpool to Calais, put 
back to Liverpool on the 'SOth of December, when the cargo, 

f Hoar V. Mill, B. R H. 56 Geo. 3. )i 1b. 

5 Maule and Selwyn. i Biotbcr&ton v. Barber, B R. M.T. 

jjf Mbyhrnr t. Lodee, Clk. 9 Marsb. r./ Oco 
Rep. 377. 
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consisting of sugar, was immediately relanded and surveyed:— 
the owners in London received a letter from their agents at 
Liverpool, dated 29th of December, stating, that tlje cargo 
was much damaged, but that it was still in contemplation to 
sepd it on raiid another dated 7th of January, stating that, 
on further examination the whole cargo was found to be 
damaged: held*^ that the owners on the receipt of the latter 
letter, were still in time to abandon. 

Insurance^ p. 933.-i«-A., abroad, having two warehouses, 
writes to this country to effect an insurance upon one of 
them without stating, as was the fact, that a house 
nearly adjoining to it had been on fire on that evening, and 
that there was danger of the fire again breaking out; and 
sends his letter after the regular post time. 'Fhe fire having 
broken out again on the day next but one following, and 
consumed A.’s warehouse; held, that this was a matt^ial 
concealment, although A.’s letter was written without any 
fraudulent intention 

Insurance^ p, 961. — Goods are insured at and from Moga.. 
dore to London. I’he declaration avers ‘ that after the load- 
ing the goods, the ship departed on her intended voyage, and 
while in the course of her said voyage, was lost by perils of 
the sea.* Held" that this was a material allegation, and 
therefore, the ship having been lost while at her moorings, 
and before the cargo was completed, tlie insured could not 
recover. 

SHIPPING, p. 1142. — A transfer of a ship and cargo at 
conveyed by M. to S. as a security for money borrowed, 
by executing and delivering to S. a bill of sale of the ship, 
a plicy upon ship and cargo, and indorsing the bills of lad- 
ing, was held not to pass the proprty to S. where S. neglected, 
upon the ship’s return and notice thereof, to take possession, 
or to do any act to notify the transfer of the property to him ; 
but that the property passed to the assignees of M. who be?* 
came bankrupt, as being in the possession, order, and dispo.* 
sition of M. at the time when he became bankrupt within th^s 
stat. 21 Jac. 1. c. 19^ 

TI^OVER, p. 1283.-^To determine wliat evidence will lie 
sufScient to prove a conversion in the defendant®, it must be 

k G«rttoii and another y. Roy. Ex. n Mairv. Glennie and Dt|iers,a88igneea 

Ams , 2 Marsh. Rep. ss. of Sharpe and Co. bankrapts, B. R. 

1 Bufe V. Tamer, 2 Marsh. Rep. 46. Triu. 55 Geo. 3. 4 M. ^S. 340. 

in Abitbol v. Bristow, 3 Msiali. Rep. o Fey cur. in Bruen ?. RoC| | Sidf. p04> 
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known in what gooda came to liis hands"; fot if 

they came to-bia bwnib by deliveiy, fitjding, or baifine^f’ an, 
actual demand and refbsal du^ht to be proved; but ptbof of . 
a tortious .takhig’ will snperirae'^'t^ necessity of proving a de-,, 
inatid and nsfudaU whons ;dfbi|tking is' unlawful, it is of 
itself a cmlversion; sodikewii^ if-an actual .coar'ersicsi be 
proved, it is not necessary to prot4 a demand aiiid refusal'’. 

Trover, p. 1283.-— A mere non-^tirery of gop^s^ which have 
been placed in the desfeiidanf ^'fMnds for a ^cii^c purpose, 
will not amount td aHortious Conversion. Heiices, ’where, 
goods have been delivered to a manuf^turer, in order ()iat ^e 
may- do something to the goods in the course, of his busifte'iSf^ 
ana' then return' them; if the manufacturer, ppoh b^ 
ii^apidied twfor the goods, merely makes excuses for riot 
ha^g returned them, and does nut absolutely refuse to de- 
livelUhem^', trover cannot be maintained ; the proper r^edy 
is an ajetiim of assumpsit for non-performance of the .con- 
tract. 

p j^nrsdicV V. CoUiiis, i .StarKic^'d q Scvei'in r. KcppeU^^MidtlK. 

N. F. C. 173. Ltl. Kllc;iiborou^}i, E. 4 jG. 3 . K tordEilei^borQii^t^ 
e,J, O 4Edp. N.iMj/u?. 
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PRINCIPAL MATTERS. 


ABANDONMENT!- 

notice of, 906. 

where ship is captured, and afterwards recaptured, aban- 
donment made after recapture is rendered invalid^ 
though recapture was not known, 909. 
and the same rule holds, if ship be recaptured before 
action brought^ though abandonment was made before 
recapture, 1311. 

ABATEMENT: 

of nusance by commoner, 410, 
plea in, 

in assumpsit, 115 n. 
covenant, 440' n. 
debt on tond, 51S. 
tort, 115 n. 

ABBIES: 

dissolution of, 1199. 

ACCEDAS AD CURIAM: 
nature of this writ, 1107. 

ACCEPTANCE: 
of bills, m 

ACCORD AND SATISFACTION 
plea of, in sissumpsit, 110'. 

covenant, 492. 
debt on bond, 518, 
trespass, 1230. 

ACCOUNT : 
action of, 1» 
by statute, .3. 
how to declare on, 2. 

V u 2 
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lies not against infant, 4. 

nor by ejteaitor against co-executor, ib. 

plea in, 4. 

evidence on ne nnques receive^', ib. 
judgment quod computet, form of, 5. 
pioceediugs thereon, 6. 
auditors, their power, 6. 
bail, proceeding in deiault of bail, ib. 
rules for pleading before auditors, ib. 
final judgment, form of, 7. 

ACKNOWLEDGMENT . 

of debt; where sufficient to take case out of statute of 
limitations, 132. 

ACTION: 

commencement of, on penal statutes, 600. 

ACTION ON THE CASE. ; ** 

where case or trespass is the proper rcme(fy,‘4l6 to 424. 
what is the true criterion, ib. ‘ 

where trespass or case is to be brought for irreguto dis- 
tress, 1*2*24 II. 

where trespass or case is to be bi ought for feiso imprison- 
ment, 998 n. 

ADJUSTMENT: 917. 

ADMINISTRATION: 

by whom to be granted, 723. . 
lyhere void, ib. n. , 

where administration de boius non is ncccssaiy, 7<l- 
dui mg minority ot executor, 733. 
during absence oi executor beyond sea, ib. 
pending litigation, 734. 
e\idence of, 70o, 6. 

ADMINISTRATOR. 

interest of, in propeity of intestate, 728. 
actions by, 744. 
against, 749. 

plea by, 753. ‘ ’ 

how he may lay demise, in ejectmdnl, 68% 

ADULTERY r 
action for, 8. 
form of action, 9. 

what will bar the at tion, 1 1 n.( t . 

correct statement of Cibber v. SUoper* 10 iqi ( 4 ), 
whfit «ni«Hmstances will go in nutigaU«Al of dgoiagea, 
12,23. 
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of circumstances operating in aggravation, 2.). 
when husband and wife live apart, whether action 
maintainable, 12. 

how statute of limitations is to be pleaded, 14. 
actual marriage must be proved, Ld. 
new trial, in what cases grantfed, 2d, 

ADVOWSON : 

in fee, purchase of, not simony, 531 n. 

AGFiNT : 

where action must be brought against, and where against 
principal, 86, 7. n. 

dh^ining money illegally, cannot discharge himself by 
paying it over, 88 n. 

principal is cmlly responsible for acts of, 770. 
gtithorized to actio usual way of business only, 764 n. 
acceptance of bills by, 28S. 
see^Sfgtor. 

AGREEMtilNT: 
nature of, 44. 

parol, 45. 

Jll^l, !> 9 . 

cOntraiy to public policy, 62. 
fraudulent, 65. 
immoral, 67. 

101(1 by stat. of frauds, 784. 

parol evidence cannot be given to support an action for 
use and occupation, where there is an unstahiped 
agreement in writing, 120.5. 

ALIEN: 

wife of, who has deserted the kingdom, may he charged 
as a feme sole, 260. 

cmeiny cannot sue on a policy of insurance, 8S7> 
licence to, 440* 

ALTERAI’ION'; 

of bills of exchange, 300. 

AMERCEMENT : 

in court teet,<debt lies for, 500. 

what must be averred in the declaration, ih. 

ANABAPTIST : 
marriage of, 22 n. 

ANCIENT DEMESNE! 

musti bn plHideih Whhin 4 days, 608. 

•Ouse.' Whether’ it « necessary that ft shdidd he verified 
by affidavit, ib. ' * ‘ 

how proved, 714. 
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(^PPOIMTr.E: 

' qapnot be as assignee, 

APPRENTICE : 

may plead mfamcy to covenant upcm an inden^dm^pf ap- 
' ptonticmhip, 4Q-i. « ; 

of actions by masteis for seducing and harbouring, 1038. 
‘ master eAtitied to wages earned by impressed appi en- 
tire, ib. ■. ' 

‘promissory note given as an appren|ic^ fee, js vp^i, for 
want of consideration, if indentures are void, 370. 

APPROVEMENT! 

of commons, 409. 

APPUR'^TENANT: 
coimqpn, 405. 


ARREST* 

acts the ofiicer may justify in making m amat, 34. 
may be made ivithoiit touching the persen^^S^.' 
evidence of, m action agamst uicnfi for escape, 
words mirely will not make an arrest, 11.3£ 
trespass for false imprisonment will lie Ipi an unlawful 


arrest, , 

as on mesne proi-ess not return^, 849. 

’ ' or not lieing the person named writ, 8 j0. 

or if the arrest be made on a Sunday, 852. 

_ or aftei return day of writ, 853. 

1 , 4 {pe|nal arrests only prohibited on a Sunday, 1133. 
of baiT on ai rests oA meapg piocA^t, 54$. 
^w.haqkriiptty, I 9 <i. 
r„V)6s^bj, 111 ipsui ante, ■8.08. 

ASSAULT AND BA.l'TERYi 


wliai acts amount to an as^ult, 27. 
the lemedy, 2$. 

i battqRy defined, remedy, ib. 

^ 'Vrhciv It lies, io. 

see icl«tfeiation-~pleadin^r-co6t&„, 

ASSETS: ' 

of the replication of assets to> a plg^of ,rieps ^ descent, 
and by what prpof it ipay be suppose, 50^5. 

2ji'j iwdaniaiiDii oft what ts, 741. 
what is not, 743. 

^SSIGNEB:'•. >• 1 

of reversion, 461. 

assignee hy IMUoI, 464. i ^ , 

where the beir toay be chM^bs,.'465i <>< 
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where liable, though not named, 466. 
where, if named, 467. 

appointee cannot be sued as assignee ct person appoint- 
ing, 469. 

of parcel of estate liible on covenant to repair, ib. 
liable to pav rent for a moiety though the other moiety 
be evicted, ib. 

not liable for breaches incurred before or after assign- 
ment, 1 ^., 470. 

what will be a sufficient conveyance in order to exone- 
rate, 470. 

of term, by way of mortgage, liable to covenants. .in the 
lease, 470, 1 n. 

but devisee of equitable estate is not liable as, 472. 
of the averment of entry and possession, 471. ' 
jthe whole estate must be convened to make assignee 
^ ^^Mg^ble, ib. 

sndl^esihte conv^ed must be the legal estate, 473. 
.^pdifer-lessee not liable as, ib. 
out ifeserving the rent t6 the lessee will not exonerate as- 
signee, ib. , 

how to declare against, ib. 

actions by and against assignee of reversion are transi- 
tory, 474. 

as io aisigiiees Of bankrupt lessee, sec tit. Bankrupt. 

\SSl(rNMENT: 

to assignees of bankrupt, how proved, S53, 
general assignment passes futpre acquired per^ilid pro- 
perty of rankrupt, 230. ' ' ' * 

of TOnd by chancellor, after fraudulent comtrijeiiop, 231. 
u heie lessee may plead in bdr to debt for tent, that he 
has assigned over the premifces, 666. • ‘ * 

of the covenant not to assign without licence, < 
what IS a breach, 450. 

assignment by operation of law, no breach, 451. 
discharged by leave once grto^, 452. 
for assignment of bail-bond, see tit. BaiL 

ASSUMPSIT: 

natpVe of, action of, 44. *’ ” * i • 

of the indebitatus assuifopsit, 68u ‘ 
will not he on special agrednietlt' until te raw 'nr e per- 
formed, 70. ''** * 

nor where remedy of higher nature, 427 nv ’ 

of the declaration, 99. < 

venue, ib. 
as to '^e'di 9 r> ibu 



IN]>£X. 


how the contract ought to be stated, KX). 
what vanance wiil be fetal, ib. 
of stating the cousideratioui 101, i. 
assigning breach, 103. 
aveinng notice, ib. 

1 ^ or icqoe‘.t, 104* 

i$ee mon^ paid, and money had and received.—- Plead* 
mgs. 

ATTA(’rnrr,NT; 

loieign, in ly be given in eiidence under general issue in 
assunipsit, 115 

lueafniiig of the worn in bankiupt statute, 7 Jac. 1. c. 16. 
s 2., Ibf-. 


AT'I'ORN FA 


actious by, for the recovery of fees, 154. 
statute of limitattons may be pleaded to a<!!ti«|i4}|diEl|hl 
by attorney foi his fees, 155, 
of giving bills to their clients under stat 3 Jac. 1. c. 7. 
s. 1. and case s thereon, ib. 

of the stat. 1 G. 3. c. 33. s. 2;}. relating to dehvciy ot 
bills, 15tr. 

wherhnocestary to deliver a bill, 167 to 160. 
bill must be left withpaity to be charged, 1.57* 
conv^aiifutg busmess not within thisistatute, 16b n, 
16€Ul,60n, 

{<> of bill at counting-boiue bad, 158> 

amount bill may be set on, thought it has not been 
dqhvered, 15i). * 

; attjorney must piove^ Uiat aetioii waa pot bioti^^ until 
a month altei di livery of bill, 60 Un. , », 

nqi;lig«nce cannot be aet up as defence to action on 
attorney’s bilU 1^* 

but client may sue attoiney for negligence or unskil- 
fuincss, 163. ^ 

what pioof will be sulTierent for this piifpos^qb. 
copy ot a bill, in what cases sullicieni qvidcBC^ 161, ’ 2 , 
•a>f the stat. 13 G, 3* c. 13. s^. apd coustructi^ theie- 
of. loO^ieo. -’H 
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plea mbar, 

that cattle ' escaped through defect of 
- f foades;' what it must state, ib. 
right of cQixmiou^ how pleaded by copy- 
holder, 1117/ 

tender of amends cannot be pleaded un* 

' der stat «l Jac. 1. c. 1& »• 5., Iii9, 
1120 . 

for rent arrear, 

how |)lpadcd at common law, 1120. 
imder stat. ll G. 2, c. 19., ib. 
this statute does not extend to rent cliarges,] ib- 
V sum stated' in avowry to be due for rent, not ma^ 

, rial, ib. 

jrent, where part is not due, 1121. 
may be paid into court, ib. 

for rent arrear by joint tenant, ib. . 
parceners, ib. 

- tenants in common, ib. 

eviction may be pleaded in bar, ib. 
what proof will be sufficient on the non tenuit,.sll22. 
nothing in arrear, how it ought to conclude, ib. 
tender of arrears,! when it . may be pleaded^ 1123. 
AUCTION: ; ’ 

sale of lands by auction, within the four||i clause of the 
fourth section of the stat. of frauds, WMi 797'. ' 
entry by auctioneer suSiclent to bind the parties as /to 
satendfland^ as Well as sale of goods, 798. * 

assent of seller signified by fall of hammer, lf?5;' ' ' 

* dedaration of auctioneers, in what (^alse not evi- 
dence, ib. •' ’ 

auctioneer may maintain actio^h' fdr^ goods sold and deli- 
vered, though the property Was s(3df on the premises 
of the'owner, IffO. - 
pulfipg .vitiates contract, ib. 
whefethcd'tity Will nOt^atta^h; 107. 
where it will; 108.^ ' ' * ^ ^ ' ' , 

statute^ tdating^tb auctions and auctiOheers*— what steps 
^ be taken to avoid payment of duty, 1 67 «. 


iim 


by auctioneer in i ^ ^ . 

for recovery of deposit, on dereQt'pf 
dared for specially,^ 108. 


dared tor specially,^ 108. . ^ 


at What time yfcidor r&dy 'tSiiyfdi^L 

mj^st yer!^. abstract out 

good fetfdf^el^a¥ds wftl nbt SVml liim at 1. 
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AUDITORS: 
in accounted. 

AUTHORITY: 

mon^y paid under a void authority may be recovered in 
action for money had and' rcfOeived, 78. 
party justifying under an authority must set it forth in 
his plea, 36, 861. 

AWARD: 

upon an award to pay monw at several days, > assumpsit 
will lie for each sum as it becomes due, 513 n. 
in what eases submission to an award, by* ail executor 
shall be deemed an admission of assets, 743. 


B. 

BAIL:’ 

of the obligation on sheriff to take bail on arrests on mesne 
process, by common law and by statute, 348. 
of the bail bond-form — condition, 649, 550. 
of immaterial variances between the writ and condi- 
tion, 550, 551. I * 

bonds given to plaintiff or bis attorney not within the 
statute, 453 n. ' 

of the assignmentof bail-bond»'553. 
sheriff not compellable to assign at common law, ib. 
provisions by stat. 4 Ann. c. 16. to lemedy the uiconve- 
.voKHaacea^at common law> 6d4. , > , 

' in what court action on IjaiWbond must be jb^ugbt, 555. 
jipet necessaiy to aver that the assignment was under 
hand and seal of sheriff, ib. 

nor to set forth names of witnesses, nor that indorse- 
ment was ^:tei^ by them, 556. 

; profert of assigmnent not necessaiy, ib. 
now far the bail are liable, ib. 1 ; . 

sheriff m^ist consent tp airren^li otherwise the party 
' will not be considered as in hisemtody, ib. 
of the plea of comperuit ad diem,^», ' < , - 

.t nf ,th 9 <.{l^t 9 t^ion, , mil tielv record— bowv it, Mpt to 
• concio^558. ^ 

BAlilEE>‘ .It ? ? , 

answeratiie for mls-feasance, tftdhgVtheto was not any 
consM^tilRil 369. 1 ''"•i ' 

special, diayimaiikt&lntrofbr. tamo • 
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BAILIFF: 

account against, 2. 
the being bailiff is traversable 
< ) in replevin, 1114. 

aofl now 111 trespass cL fr. 1114'tti 

BANE; NOTES: . 

tender of, 149. 

BANKRUPT: 

clergymen and peers may be bankrupts, 172 n. 
so feme covert, sole trader; banker, bnckmaker, broket, 
butcher, factor, shoemaker, 173, newsman, see Ad- 
denda, p. 1309. 
innkt'eper, horse-dealer, 174. 
jaawubr(>kei and stockbroker, ib. n. 

^Wwiis resident abroad, but trading to England, 175. 
/blft infants, femes covert, persons buj mg and selling 
pfbflts of land, having chattel interest therein, can- 
not bo bankrupts, 175. 

‘ nor persons drawing bills, 176. 
nor rarnier, nor builder, lb. 
nor glazier, nor drover, 177 n. 
nor coutitKctors, receivers- general, holders of stock in 
trading ('oropanios, 177, 8. 
of the sevetot arts of banKruptty, 178. 
departing the reaUn, 181. 
beginning to keep house, 183. 
otherwise absenting himself, 186. 

^[ielding'Iiimself to prison, 187. ' < 

. fraudulent arrest, attachment, or sequestration, ISS. 

departing frofn dwelliiig-house, ib. ' *' ' 

' causing naudulent cdnyeytoce of ‘lends and goods, 
189. ' • 

>* Obtaining protebtion, 196. ' 

lying in prison two tnontbs after arrest, ib. 

•Oay oti which nnest ib made is to be included, ib. 

‘ escaping out of prison after arirest, 197. 
if act qie dc^ itilAi mtent to dday- creditors, it is 
'sufficleil^'’ though no Creditor ia in fact delayed 
181 '• «' « t 

ptiOfHM/y m the possei^A of baHMf^t as fepuleH 
owner, < < ' 

of the statute 21 Jac. 1. c. 19. s. 11.— conatlrtiotiOa 
.» jhereqf«jU>8. .< f- 

choses in action within this statute, iU- 
so siles nppn conditipni ofigoorls, iht ,1-. * 

oases within this statute, 199 to 206/t,) 
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< cases not within, 305 bo 3lC- 

ot the statutes 1 Jac. 1. c. 15. s. 14, 81 Jac 1. c. 19. 
8. 14., 316, 7. 

of stat. 10 G. 3. c 93. s. 1., lelating to payments 
ma4e to and by bankrupts, 330. 
of stat. 50 Goo. 3. c. 137.> relating to delivery of 
goods, 1300. , 

provisions of Sir S. Romilly’s act, 46 G* 3. c. 195., 
* 317. 

manner of con^ruing the stat. 10 Geo. 3. c. S3. 
331 II. 

cases upon this statute, 231 to 333. 
of aciiaas by assiffttees: 

for money had and received, 333. 
covenant, 334. 
debt, lb. 
trover, ib. 

form of declaration by assignees, 8^6. 
actions against assignees, 330. 
assignees of bankrupt lessee, not ohaigeable, ex- 
cept on the ground of possesmon, 471 
assignees may do acts to ascertain, whether lease 
be beneficial or not, without thereby beconimg 
responsible for the covenants ID lease, ib. 
where assignees accept lease betieht therefrom, 
bjudorupt IS not liable tor rent due after such ac- 
ceptance, S3b, I 

r where action wiU lie by uncertifipftted bankrupt, 
230. < 


of the general plea of bankruptcy, 331. 
when It must be signed, 333. 
how it must be pleaded, ib. 
evidence requinw to support it, ib. 
what debts certificate will discharge,,333, 841 


83o. 

[wiWges, 


plea of bankruptcy, personal di^haig^ , ^ 
cannot be pleadep to actions for uncejr^l 
235, 6. % . c 

wiU not avail under second %dna^iaiapQ,,ppless 15 
shilhngs in the pound has b^^^d,^7, '' 
t^ree^see under stat. 5 G.^^. c. 3.78. |n i^hich 
avail hiips^f of his ^^^Gcate, 

‘debtors 


cannot 

effect 0 ^ Cfflrtiffqate obtuu>ed/,1^)f* 
SpamtfiQf ^krwt ’ 
e3qpw8a,,proinlM}, 

^ ^ may dfl9lwn/< 
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if conditional promise, must shew condition 
performed, 240. 

discharge of debt in the countiy where it is con- 
tracts, IB a discharge cvnj wluie, 241. 
stat. 5 6. 2. c. so. 3. S8t relating to set oil— caMi 
thereon, 242. 

w hat must be proved by assignees, 243. 
commission and proceedings are evidence of 
trading petitioning creditors debt and act of 
' bankruptcy, unless there is notice of an inten- 
tion to dispute them, 243. 
commission, how prov^, 245. 
debt of petitioning cieditor, what sufficient, ib. 
prioi to stat 40 (i. 3. c. 121. s . }). if goods were sold 
upon an agieement to be paid for by a present bill 
payable at a future day, this would not create a 
' good petitioning creditor’s debt, 247. 
of commissions, where two of three partncis com- 
mit acts of bankiuptcy, 2M). 
where one is m&nt, lunatic, or residing abroad, 2,>1. 
where party lies two months in prison, at what time 
commissioii must be sued out, ib. 
pefsofis who have given medit to bankiiipt may 
prove their debts, as if they were payable piesent- 
ly, by stat. 49 Geo. 3. c. 121. s. P. 2jO. 
of the proof m trover against shentt'for taking bank- 
rupt’s goods in execution, 252. 

ID wnat c'ascs tiie bankrupt may be a witness, what 
he may piove, ib. 

what b certificate bankrupt may prove, 264. 
where an unceruiicated tonkrupt may be a wit- 
ness, lb. * ‘ 

in what cases a creditor may be a witness, ib. 

BARON AND FliME: ’ 

iiist3ficat]m by husband in defbnee of il^tfe, 32. 

* nUsnand must be sued In lifetime of wife on contract* 
made by lyite before coverture, 2o7. 

Mrlfe j^liabteWMiuth debt, if she surviVe husband, ib.|||,v 
coj^ablfation,' pmiumptive evifleiifce bf assent in resp|M^ 
'' ' df cphtracu made by wife during fccrwtfrture, 263. 

pi^rtiptioo df husband’s assent, dfestiW^cd by elope- 
. , ment gnd adujteiy of wife, ib. 

' liable for OTsbts of stflfe turned out of doora 

for havii^ committed iUWtiiry Undeir his roof, 2()0. 
husband p^ing wifoai^mratb allowance: is not liable; 
but othtrVvilblf he d6*!kft*pay such aUWaocei 261 , 2 . 
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husband causelessly turning away wife, sc^uls rfecj't with 
her for necessaries, 26S. ' ^ 

person pernutting woman to pass as his wift is liable for 
necessaries, 2(j5. 

husband not bound to maintain wife’s children by former 
husband, 266\ i 

feme covert may be considered ^ feme sole; jby jpustoin 
of city of London, or by civil* death of'hustmnd. but 
not on the ground of temporary absence 6f frusUandt 
2f)7to272. ‘ , 

where husband is alien, having deserted thisf kingdom, 
whether wife may be considered as feme sole, 
in what cases action must be brought in joint names of 
husband and wife,>!iW2. 

^ where husband must sue alone, 274 . » r r\r 

where husband and wife may join, or hn8biM|ii*!&ay'<^e 
alone, < jji-fts.i 

how actions must lie bi^ught against husband ‘find wifh, 

aso. >' 

for slander spoken by husband and wife, there must be 
separate actions, 282. * * 

there is a common law c^ligation on tho husband to 
provide necessaries for bis wife, tththough she live 
apart from him ; and a covenant to pay the wife, 
during the separation, a weekly allowance, without 
paytaent, is not sufficient to exempt4he husband from 
this liability, 262. ■ ' 


BARRATRY: 

the meaning of, gs ^plipd sul^ects of J^ritish marine 
insurance, 900. ^ . . 

how it may be cominittdd,,ib. ’ • ' , i < • 

not necessary that the pjaptef shouhi de/:i^e fugrn-benefit 
from the act done, in ord^r fe consfituteibprp^tiyj 901. 
j bu^ there must be'fi^u^, 4K12f , , u . o 

by whom aiiH against whom barratry mayji^comrait- 
^,-902,3. 

nobaiTatiy, where shipowner cqm^.to^t 903. 
n6t necessary that loss should naj^U, in com- 

mjttjng barnitry, ih*,. / ' “/, ip hw* , 

aIlega.tioi^ t^^ ship lyap lost by ,frau4. «»ds?flglect of 
master, equivalent to^^jng-ailqss.lw^hfitlhtiS^. 904. 
master having bteff refy^aif, way *%have 
been coiumitfed with consent of owner, 


barren LAND: . y . .. . . < 

' - What snob/ and exenlfit ffem-titheJ^ifSO^. *' 
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BASTARD: 

marrii^e of, 19. 

BATTERY: 

action fo;, 28. 

BILL: 

attorney’s, 156. 

in equity, where not evidence, 712. 

BILL OF EXCHANGE: 

. definition of, 285. 

peculiar properties of, ib. ' 
of the parties, tbdir names, ib. 

^ bill is a simple contract, and must be postponed to 
specialties in a course of administration, 286. 
of the capacity of contracting parties — corporation^. 
^^^.in&nt>»feme covert, 286, 7. 

^ interest in bill given to feme covert vests in her husband, 
and he must indorse it, 287. 
agents should not accept in their own names, 288. 
partners, when bound, 289. 
forms of foreign and inland bill, 291, 2. 
bill must not purport to be payable ont of a particular 
< fund, etr>«ipon a contingency, 292. 
table of stamp duties, 2^. 
stamp must be of proper denomination, 297. 
if material alteration is made in bill, new stamp is neces* 
sary, 297, 8. 

omission of date not material, 299. > 

alteration of date, avoids the bill, 300. 
but immtiterial alteration of bill vriU not avoid it, 302 n. 
words-*' or order" effect of, 303. 

** valae received” not essential, 304. 

■donii^eration, presumed to be good, ib. 
bflls given for gaming of usury, void by statute, 305. 
bill originally good not'vitiated by indorsement for usu* 
riotib considelratidn, 306. 

in other cases of illegal consideration, holder must be 
‘affected' wlth'*^ice, or havd taken the bill after it btbL.' 
‘ I'edhieiilue, 307^ 

a bill may ,be negbtiated after it is <fue, ubless there be 
''' •«¥ agreement for the purpose of retraining it. Charles 
•'v.'Marsden.'l'Tauht. 224.' 

‘whertilis vSStxaSm to rttesent Mils for acceptance, 310, 

acceptance, how made — parol—by collateral writing; dk 
by letter,Tv«lter, bill becoute due, binding, 311 'to 315. 



promise to accept a bill to be drawn in futii/C, not bind- 
ine', 315. 

qualified acceptance, explained and illustrated, 31®. 
IKirtial acceptance, instance of, holden gopd, 318. 
liability of acceptor, ib. 
may be sued by drawer, ib. 

upon what terms court will stay proceedings, when ac- 
ceptor IS sued by several parties, ib. 
acceptor can be dischaiged by express agreement only, 
319. 

uotue of non-acceptance must be given within a reason- 
able time, lb. 

reasonable time, questiontbf law, dependent on facts, ib. 
notice to drawer ought to be given by liolder, 380 n. 

Ill what case notice may be dispensed with, as where 
drawer has not oflects, 320. > 

knou ledsre by indorser of the bankruptcy erf drawel'and 
acceptor is not ecjuivaleut to notice of dishonodr, 

322. 

notice to indorser necessary in all cases except where the 
transaction is unfair, 323, 4. 
must be given by holder, 344 u. 

subsequent premise to pay is a waser of want of notice, 

323. . 

not necessary to demand payment of drawer, 324. 
how to declare on a bill, 349. 
contract must he truly stated, ib. 
what variance fiital, 350. 

how to declare on bills payable to fictitious payee, ib. 
not necessary to state delivery, 851. 
how plaiutiif may declare whei^ blank indorsements are 
struck out, 350 D. 

bow to declare cm a bill payable to a man’s dwn oMer, 
351. 

how to declare on biils accepted payabie at a particular 
place, rb. 

bow to declare against the indorsCi^ 352. 
of sdding Uie common counts, tisMlf uSowheirbUl drawn 
on improper stamp, 354. , ^ 

coosideiatkMi of comnum couiMk must'be stated in par- 
tieubr, Ukn. 

where several actions are commenced by hoUKn^; upon 
(.what terms ciHMl wiU stay prot^ied||^, 355. 
of the reference to tiie master to con^lte pfiStflpal and 
intereet««fter interlooutoryjadgtlfetit,ib. ' 

at whqt time application may be taede for tiiisrule, and 
in what courts, ib» 
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ho^ to proceed after interlocutory judgment^ on. bill for 
foreign irioiiey, 355. 

Vvhat must be proved on executing writs of inquiry, 856'. 
evidence — pioof against acceptor, ib. 
against indorser, ib. 

fditeign bill, in case of, protest must be proved, 357. 

dnd on inland bills, if stated, 358 n. 

acceptor, in what case a witness, 358. 

wdiere payee may prove bill void for want of stamp, ib. 

drawer may prove bill void for usury, ib. 

' in what cases interest is recoverable, 35P. 
bow computed, 300k 

demand of principal in particular, sufficient, 361* 
see Indorsement*— Protest; 

BILL OF LA DING: 

where property passes by; indorsement of, 1258. 

BOIJY CORPORATE: 

when extinct, 1080. 

BONA NOTABILIA: 721. 

BOND: 

when a bond is payable, if a day is not mentioned in the 
condition, 513. . . 

of bonds, covenants, or promises to pay money at several 
days— wljen action may be brought, 518. 
place of date must be set forth in di^laratiou, ib. 
money cannot be p>aid into court in debt on bond, ib. 
of the pleadings to debt on bond,' 514. 
non est factum, ib. 
nil debet, bad on demurrer, ib< > . 
bow to p^ove execution, ib. ^ , 

• proof of delivery^ ib. * 

of the general. rule that subscribing witness must be 
called to prove the executioii, ib. 
of the exceptions io this rule, 515. v 
how to prove deed executed in the East Indies, 516, 
bond .30 years old ipay be given in evidence without 
proof ot ox«;hti<3®n^l7. ’ 

exception to this rule, ib. 
what avoid the bond, ib.,'6ia. 

matter w^ich renders bond voidable ..only must be 
. p^ed1ipeci»Uyi ib. , / 

how-<mo ^ »»»ed witliputtlie co-obligor, 

rules £04* pleading %ccord aud;9ati»fiH>tion, 51&^ ^ . 

a»tuKy>|duid»»iN#- - * ' 

VOb. II. 


X X 
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must be of the person, 5ip. 
ofi'ie replication, 520, 

of avoiding bonds on tho ground of immoral considera- 
tion, ib. 

of bonds made in restraint of trade, ib. 
what restraint the law permits, 521. 

^ bond given for the purpose of si^pressing a prosecution 
for perjury is illegal, 522. 

obligor may plead matter whether consistent or not with 
the condition, 523 n. 

of considerations illegal by statute: gaming — sale of 
offices — simony — usury, 525 to 536\ 
bond originally good, cannot be avoided in the hands of 
a bona fide bolder, on tlie ground of subsequent'usurv, 
.034. 

bond conditioned to perform covenants, 55,0. 
how the obligee used to proceed at common law, ib. 
inconveniences of this mode, obO. 
of the remc‘dy provided by stat. 8 and 9 W. 3. c. 11. 
5()0 to 5()3. 

construction of this statute, 5()0 n. . 
bond debts, where bona notabilia, 726. 

how paid in a course of administration, 740. 
replevin bond, 

condition of, llOO. 
how construed, 1 101. 
bow the breach may be assigned, 1 102. 
penalty of, fixed by stat. 11 tr. 2. c. 19. s. 23., 
1103. 

in trovcjr for a bond, not necessary to set forth date, 1282. 
for debt on bond of ancestor against heir, see Heir. 

BOrTOMRV: 

definition of, 972, 

difference between bottomry and a mere loan, 972, 3. 
statutes relating to, 973. 

BREACH: 

of close, 1210. 
of pound, ()52. 

of assigning the breach in assumpsit, 103. 

covenant, 477* 

debt on bond conditioned to 
perform covenants at com- 
mon law, and under stat* 
8 and 9 W. 3. c. 11., 559. 
on replevin bond, 1102. 
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BRIBERY : 

debt on stat. against, d08. 

brtck:maik:er: 

bankrupt, IT.'k 

BROKER: 

agent of both parties, 807. 
stock, cajinot sell on ciedit, 7o‘ I a. 

BULL, PAPAL: 

exemption of tithe by, 1 IQf). 

BV-LAWS: 

where good, 1082. 
void, 

evidence of, 1084. 

CAX(’KL[JXG: 

wills, A\hat an elfociual cancellation, 8*28. 
acceptaiK'es of bills of exchange, 8l(» n. 

CANONS: 

of 10'03 not binding on laity proprio vigore, 724 n. 

CAPTURE: 

delinition of, S93. 
of losses by, ib. 

insurance against a// captures does not include Bntiiii 
capture, S9o. 

CARRIER*: 

of common carriers and their responsibility, 378. 
who are common carriers, ib. 
how far their liability cxtemls, 3vS0. 

as to loss by fire, 3tS2. 
by robbciy, ib. 

coach owners not liable tbr inevitable accident, 383- 
of the notice given by carriers, form ol, ib. 
cases relative to the construction of general notictis, 385. 
statutes limiting the rcsponsibilit.y of ship-owners, 
statutes empowering J- P. to lix the rates ol !and*cai- 
riage, 391. 

liow the lien of carriers arises, 39*2, 

of actions against common cairiers — must Ik; brought by 
the owiua* of the goods, 39.3. 
same rule holds, in the case of carrier by water, 394. 
of the declaration, on the custom of the realm, breach ol 
duty, assumpsit, Vi95, O'. 
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conveniences and inconveniences attending the difl’erent 
forms of declaring, 397. 

trover will not lie against carrier for mere loss, 398. 
where trover will lie, ib. n. 

liable as at common law, if he takes up goods at inter- 
mediate places, where notice limiting his responsibility 
is not aflixed, J3l(). 

ship-owners liable in respect of freight — of declaring 
against partners, 398. 

general form of declaration siifiicient, although carrier has 
given notice, 399. 

owners of chartered ship liable, though king’s i)ilot on 
board, ib. 

in what cases money may be paid into court, ib. 
evideiicc of any thing not amounting to legal excuse 
immaterial, 401. 

master good witness in action against ship-owner, ib. 
book-kec‘per a good witness, ib. 

CASK: 

where case or trespass is tlu». ])roper remedy, 41(). 
where special action on the case or trover, 1313. 
case lies against sheriff for taking insulfieient pledges^ 
11X)3. 

case lies for preventing a party from distraining, 063. 

So for rescuing a distress, ib. 

against a sheriff for an escape on mesne process, or in 
execution, 686. 
for a nusanee, 

disturbance of common, 410. 
how to declare, 411. 
disturbance of .seat in a pew, 1040 n. 
darkening wdudow.s, 1044. 
mali(*ious prosecution, 993. 

arrest, 990. 

fora rescous of person arrested, 1133. 
for shooting off a gim to the injury of plaintift”s dtecov^ 
433, 3. 

use and occupation, 1387. 

CASUAL KJEC/rOR:* 

judgment against, 080. 

CAVEAT KM PTOR: , 

where this rule applies, 83. 

CERTIFICA'FK: 

of the judge under stat. 33 & 33 Car. 3. to. entilk plain* 
tiff to full costs, 40. 
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uiider stilt. 8 & 9 W. X tliiii 
there was ii reasonable eiuise 
for iiiakini;- a person defend- 
ant in tn'spass, 4 1 . 
under stat. 4.'i Kliz. c. b. to t/e- 
prire plaintilf of full costs, l*>. 
bankrupt’s certificate, 231 , 2. 
gamekeeper’s certificate, 84(>, 7. 

penally for not producing game certificate on demand, 
847i 

CFJAXCKllY: 

bill in, ()84, 
riTAPEL: 

what within marriage act, Ifi, 17 n. 

CHAiri^KRS: 

construction of, 1078. 

CHURCH SKA^l’: 

action on the case for disturbance of, 10 lo'n. 
CHURCHWARDEN: 

is within the moaning of tlio words “ other olliccr,” in 
stat. 24 <r. 2. c. 44., 858 n. 

CLAUSU:\I EREXHT: 
where it lies, 1217. 

cocK-rRurr: 

wager on, 1303. 

COCrNIZANCK; 

ill replevin, nature of, 1113. 

COMMAND: ^ 

traversable in replevin or trespass laid transitorily, and 
now ill trespass, cjuarc clausum fregit, 1114. 

commi:nce.ment of action : 

how shewn, ()0l n., S 13, 4 n. 

COMMERCE: 
illegal, 025. 

COMMISSION : 

of bankrupt, 2 13. 

maliciously suing out, 231, 424 u, 

supersedeas of, 1255. 

COMMITTEE OF LUNATIC: 
cannot bring ejectment, 663. 

COMMON: 

right of, defined, 402. 
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its kinds, 403. 

Jippendant, 401. 
sans nombre, ib. 
appurtenant, 405. 
because of vicinage, 403. 
in gross, 407. 
of fishery, 778. 

of the interest of the owner of the soil, 408. 
of the statute of Merton and other statutes relating to 
improvement, 409. 

what right the lord may enclose against, ib. 

COMMON KR: 

in what case, may abate inisance, 410. 
of actions on the case by, 411. 
how to declare, ih. 

what injury sutlie.ie.nt to maintain action, ib. 
how to plead licence from lord to dig turves, ib. 
of the ancient remedy for surcliarge, 112. 
of the modern remedy by action on the case, ib. 
how to declare, ih. 

where person claiming common in the same place may 
be a witness, 413, 1117 n. 

of pleading a prescription for common during part of 
the year, 1117. 

how a eopviiolder ought to plead when claiming com- 
mon, either in the lord’s soil or in the soil of other 
persons, ib. 

inliabiiants of a viil, unless incorporated, cannot pre* 
scrihe for common, 1118. 

of variances belwoen prescription for common as laid 
and found, 1119. 

COMVKTKST WITNESSES: 

who are, 815. 

COMfOSmON: 

with creditors, fk). 
real, for tithes, 1202. 

CONCEALMliNT: 

where it vacates contract of insurance, 930. 

coNDrriON: 

of the nature of conditions precedent in assumpsit, 105. 

in covenant, 480. 

CONSEQUENTIAL DAMAGES; 

action for, 410'. 

CONSIDERATION : 

of the consideration required to support an. assumpsit, 45. 
inust be of some value in contemplation of law, 46. 
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where forbearance of suit is a sufficient consideration, 48. 
where not, 50. 

must move from plaintiff, 52. 

party undertaking must have power to perforin it, 63. 

f iast or executed, not sullicieni, 64. 
low the consideration ouglit to be stated in tiie declara- 
tion, 101. 

of irvsLiflicient considerations, 102. 
executory and executed, ib., 103. 

vvh^e matter dehors the deed may be averred, in onlcr 
to shew illegal consideration, 6:22, 3. 
consideration of bdl of exchange, 304. 
of promissory note, 30'9. 

CONSIGNOR: 

where he may stop in transitu, 11G9. 
CONSOLIDATION : 

rule, exfilanatiou of, 923. 

CONSPIRACY: 

how the niodcrn action on the case for malicious prosi^- 
cution differs from the old action for a conspiracy, 
993. 

CONS'I’ABLE: 

action against, must be laid in proper county, 866. 
may plead general issue, ib. 
entitled to double costs, ib. 
but must procure ccrtiiicate, ib. 

no action will lic! against, until demand made of the [)c- 
rusal and copy of warrant, 869. 
must be commenced within six months, 869, SO'O. 

unless constable acted without a warrant, 869 Uw 
ill what cases constable may justify an arrest, 8()6. 
CONSTRUCTION : 
of covenants, 428. 
of charters, 1078. 

CONTRACT: 

open and rescinded, 629. 

CONVERSION : 

what shall be, 1266. 

CONVICTION : 

mustijegative qualification specially, 844. 

CONVOY: 

warranty to depart with, 

meaning of, 938. 

stat. 43 G. 3. c. 57. obliging ships to sail with; 941. 
COPY OF INDICTMENT : 
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, COPYHOLD: . . 

grantee of the reversion of copyhold lands is within the 
intention of the stat. 32 H. 8^c. 34. and may maintain 
covenant against lessee, &c. 4(54. 

ejectment may be brought by a bishop for a forfeiture 
of copyhold committed during the vacancy of the 
see, n. 

heir may maiotain ejectment for copyhold Ijeforc ad- 
mittance, ib. 

but until admittance of surre nderee, surrenderor re- 
mains seised, and if he die his heir may bring eject- 
ment, ib. 

bow surn ndcrce, after admittance, may lay the demise, 
ib., 6‘82, 

devisee of dendsce, who died before admittaru/e, cannot 
maintain (jeetment, tiO'l n. 

not within the stat. against fraudulent conveyances, ib. 
or the stat. of frauds, relating to ileviscs of lauds, SOP, 

CORPORA! ION: • 

see bill of exchange. 

aggregate, may maintain ejectment, 662. 

ought to state that the demise was by deed, 68.3. 
must execute a letter of attorney to some person, em- 
powering him to enter on the land, 666. 
incidents ami powers, 1080, 1. 

C()RRi:CT10X : 

of children, 36. 
scholars, ib. 
servants, ib. 

cosrs : 

in assault and battery, 40. 

stat. 22 & 23 Car. 2. c. P. preventing plaintiff fro?n re- 
covering more costs than damages, unless judge cer- 
tify, ib. , 

this statute does not extend to writs of inquiry, nor to 
cases where plaintitf complains of a substantive and 
independent injury to a persotial ^ch^tel, although 
laid in the same declaration with as&aiilt and battery, 
lb. ' i 

stat. 8 & P W. 3. c. It. giving edits to defendants in 
trespass who are acquitted, unless judge certify that 
there was reasonable cause for making them defend- 
ants, 41; 

this, statute does ndt^extSfid to cases, whV're one of de- 
fendants; lets Judgment^ go by defatilt,^nd the otliers 
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are acquitted, ib. ; nor to actions of trespass on the 
case, as for a nusance, 41 n. 
nor to replevin, 1130. 
nor to trover, 128& 

stat. 8 & f) W. 3. c. 11. s. 4. giving: full costs for wilful 
and malicious tre8j>jisflC9, 41. See Trespass, 
stat. 43 Eliz. c. (). s. -2. whereby plaintiff may be deprived 
of costs by a certificate, 
construction thereof, ib. 
in replevin, 

plaintiff entitled to costs, by virtue of the stat. of 
Gloucester, 1 1 ^29. 

defendant avowing for rent, custom, or seiTice, en- 
titled to costs by stat. 7 H. 8- c. 4., 1130. 
this stat. extends to avowries for lieriots, but not 
to an amerciament, 1130. 
in slander, 

plaintilf recovering under 40.s'. is oulj^ entitled to 
so much costs as damages amount to, 1 1 (>7'. 
in debt on slat. ik 3 K. (>. for not setting forth tithes, 
plaiulitr ol)Uiuing judgment entitled to costs by 
stat. 8 & <) W. 3. c. i 1. s. 3., 1 198. 
and by the same stat. defendant is entitled U> i'osts 
if plaintiff be nonsuit, ^c. ib. 
in trespass, 

of the incouv('niencc^ resulting from the stat. of 
CMoucester giving full costs, where the smallest 
damages were given, 1249- 
of tlic remedy provided by stat. 22 & 2.3 Car. 2. 
c. 9., il), 

of the construction of this statute as far as it re- 
lates to local trespjisses, ib. 
what actions are within the stat, ib., 1250. 
this stat. docs not extend to a mere asportavit of 
personal property, ib. • ^ 

if it appear on the face of the declaration^ that 
the freehold might have come in question, it 
sufficient to bring the case within the stat, 
123,1. 

plaintiff is not entitled to costs of increase, merely 
because a vww has been had, ib. 
of tlie cases to which the stat. does not apply, 
1232. 

of the stat. 4 & 3 W. and .M. c. 23. s. 10. giving 
full costs against iinferior tradesmen, found 
guilty of hunting, fishing, &c. 1233. 
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of the persons within the description contained 
in thjs act, ib. 

of the stat. 8 & 0 W. 8. c. 11. s. 4. against wilful 
and malicious tiespasses, 

judge not bound to certify under this stat. al- 
though trespass be committed after notice, ib. 

in trover, 

plaintiff recovering damages to any amount is 
entitled to futi costs, 15^85. 

COUCHANCY: 

meaning of, 404 n. 

COUNTERMAND: 

a license executed is not countennandable, but otherwise 
when it is executory, 1054. 

COUNTERPART: 

where evidence, 700. 

COURT : 

sentence of a council of war, conclusive in an action of 
battery, 3(>\ 

COVENANT ; 

express and implied covenants defined, 4‘26. 

damages only recoverable in actions of covenant, 

ib. . 

on promises by deed ; covenant, or debt, the only 
reimdy, 427.^ 

exceptions to this rule, ib. n. 
how covenants are to bo construed, 428. 
covenanis, in general terms, frequently narrowed 
and conlined, 429. 

cases illustrating’ this rule, 429 to 432. 
express covenants, nature of, 433. 
party bound to perform duties and sustain charges 
imposed by liis own contract, notwithstanding 
inevitable accidents, <^35, 
as in the case of sudden flood, ib. 
or fire, ib. 

of the relief afforded by a court of equity in these 
cases, 436, 7. 

lessee and his personal representative are bound 
by express covenants running with the land 
after assignment, 438. 
illustration of this rule, ib., 459. 

implied covenants explained, 441. 
instances of, ib. 

follow the nature of the interest granted, i'b. 
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restrained and qualified by express covenants, 
443 , 

joint and several covenants^ 443. 

action follows the nature of interest, ib. 
where the interest is joint, action must bo brought 
by survivors, and deatli of companion must be 
averred, 444. 

consideration cannot be prcsiiined to support a 
deed void on the face of it, A 46. 
covenant by husband wdtii trustees, for mainte- 
nance of wdfe in case of separation, is good, 
417. 

relative covenants in void lease are void, ib. 
but independent covenants are not, ib. 
assignee of void lease cannot maititain covenant, 
448. 

what will be a breach of covenant not to assign without 
licence, 450. 

extends only to acts of the party, and not to as- 
signments by o()eration of law, except in t he 
case of fraud, 4.^1, 3. 

discharged leave once granted either to alien 
wliole or part, 452. 

covenant for quiet enjoyment extends not to entries by 
strangers, 45d. 

liow the declaration must be framed for breach of 
such covenant, 454. 

of the manner of averring title in party evicting, 
455. 

cases illustrating this, 455 to 457- 
what will be a sufficient averment where tbo co- 
venant is particular, ’457. 
in what cases the heir may maintain covenanl, 
45P. 

where an executor may sue, ib. 
of the action of covenant by assignee of tlie re- 
version and assignee of the term, 4(il. 
provisions of stat. 32 H. 8. c. 34. relating to as- 
signees of the reversion, ib. 

CQnstructioii of this statute, 46'3. 
copyholds within it, 464. 

assignee by parol might have maintained cove- 
nant at common law, ib. 
where heir may be charged as assignee, 465, 
executor liable on covenant of testator, although 
not named, 466, 
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of laying the venue in actions on covenants in 
leases, where transitory, where local, 474, 5. 
requisites of declaration, 475, (5. 
of averring delivery subsequent to the making of 
deed, 476. 

how to set forth the provisions of the deed, 476. 
of the danger attending the setting forth the deed 
at length, ib. n, 

how husband seised in right of wife, must declare, 
477. 

of assigning the breach in covenant, ib. 
accord and satisfaction may be pleaded in dis- 
charge of dmnagts^ 492. 

but a covenant to pay money cannot be dis- 
charged without deed, 493. 
lessee may plead eviction in bar of covenant toi 
rent, but not a trespass, 494. 
infancy must be pleaded specially, 495. 
infant apprentice not bound except by custom, 
ib. 

levied by distress cannot be pleaded, 495. 
in what case necessary to reply the estoppel to nil 
habuit in Icnemontis, 496. 
assignee of l eversiou may take advantage of estop- 
pel running with the land, ib. 
what is necessary in order to give a party the be- 
nefit of an estoppel, 497. 
where the estoppel will not operate, 498. 
where defendant may plead performance genc- 
, rally, and where he must plead specially, 501. 
on covenant to build an house, or pay rent, release 
must be given after covenant broken, ib. 
notice of set-off cannot be given in evidence upon 
noil est factum, 502. 

unliquidated damages cannot be set off, ib. 
of payment of money into courts in what cases it 
is permitted, 503. 

. , variance between declaration and evidence, 499. 
1310. 

court is bound to give judgment fpr plaintiff, if 
there be a breach of covenant, although it is 
stated informally, 505. 

CRICKET: 

a game within stat. of Ann., 1,301, u. 

CRIMINAL .conversation i 

see Adultery. ' . 
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CUSTOM; 

see Prescription. 

as to notice of setting out titlie, 1062. 


D. 


DAMAGE FEASANT: 

avowry for, 1115. 

DAMAGi:S: 

unliquidated cannot be set off, 502. 
what circumstances will operate in increase, and what 
in mitigation, of damages in an action for adullciy, 
25. 

how the damages arc to be assessed upon a vcnlict 
against joint trespassers, 30. 

spt‘(‘ial damage, in consequence of words actionable in 
themselves, must be stated in declaraliun \\ ith preci- 
sion and certainty, 115P. 

where words are not actionable in themselves, special 
damage must be stated and proved, 1100. 
damages for conversion of bill of exchange, how calcu- 
lated, 1227. 

DATE: 

of bill of exchange, 299- 
of policy, 883. 

DAY: 

when inclusive, 196- 
DEBT: 

for what it lies, 508. 

in the debet and detinet, or detinel only, 5G4, 577. 
what must be alleged in debt on an aiuercianient, 509. 
debt lies on promissory note, ib. 

foreign judgment, 510. 

not necessary that plaintiff should recover exact sum 
demanded, ib. 

OH bondf 

see Bond. 
on judgment, 

on what judgment it lies, 571. 
judgment must be unsatisfied, ib* 
where venue must be laid, ib. . 

mil tiel record to Irish judgment must conclude 
to the country '%'ro 
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writ of error cannot be plciuled in bar, 572. 
costs not recoverable, unless by special order, ib. 
for rent arrear, 

tenant for life, may maintain debt for rent arrear. 
57$, 3. 

executor of person seized of rent service, &c., may 
maintain debt, 573. 

lessee for years, having assigned his tc rm, may 
maintain debt, ib. 

of the stat. 4 G. 2. c. 28. against tenants holding 
over wilfully, ib. 

notice to quit in writing includes demand, 574 n. 
action may be brought on this statute after reco- 
very ill ejedment, 575. 

tenant holding over after notice given by himself, 
shall pay double rent, 57(). 
not necessary that notice sliouM be in writing, 
ib. n. 

it seems, that action (‘annot be maintained on this 
stat., after recovery in qjectnuait, 577 n. 
where debt by lessor against lessee may be 
brought, 577- 

where hy grantee of reversion against lessee, or by 
lessor against assignee, ib. 
where debt by executor must be in the debet and 
detinet, and where in the detinet only, ib. 
debt lies for use and occupation, 578. 
against sheriff for escape^ 
see Escape. 

of debt on stat. against bribery at elections of members 
of parliament, 008. 

provisions of the statute, 009. 
discoverer indeinnitied against penalties, ib. 
giving the bribe constitutes the oftciice, whether 
party bribed break his promise or not, 610. 

DliBTEE EXIJCUTOR: 

where debt is released by making, 542. 

DECEIT:* 

action on the case lies for, 621. 

on implied w'arranty, ib. 
scienter must be averred and proved, 622, 3. 
aclioii lies for deceit against any person who deceives, 
by a false assertion, another who has placed a reason- 
able confidence in him, 623. 

DECLARATION: 

entitled generally, to what it relates, 72 n* 
where must be entitled properly, 152. 
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DEED: 

how avoided by rasureor alteration, 6i;. 

where profert is necessary, 475 n. 

case will not lie where there is a dt t d, 4*27. 

(ixceptions to this rule, ib. n. 
where the counterpart is evidence, 700'. 
wlierc a deed from its antiquity may be given in evi- 
dence without proof of execution, 517. 

DE INJURIA SUA PROPRIA: 

de injuria su;\ propria absque tali causa, a gooil repli- 
cation to justifications consisting merely of matter of 
fact, as sou assault demesne, 38. 
but not wdiere defendant insists on a riglit, 1*240*. 

DEL CREDi:Rf:: 

commission, nature of, 70'^ n. 

DELIVERY: 

of attorney’s bill, 157. 

of deed, what sullicieut, 514. 

to carrier, vests property in vendee, 3P4 n. 

DEMAND AND REFUSAL: 

when evidence of a conversion, 1283, 4. 1312. 

DEPARTURE: 

what sfiall be in replevin, 101)0. 

DEPOSIT; 

at sale by auction, when recoverable, iOp. 

DEPOSITION: 

wlierc not evidence, 713. 
of Gentoo, 810. 

DESCEND’: 

. where it tolls entry, 093- 

DETINUE: . 

where this action will lie, 034. 
the goods or value may he recovered, ilj. 
propeity must be in plaintiff, at the time of tiie action 
brought, 035. 

but property without having had possession is sufficient, 
ib. 

detinue will lie for specific goods only, ib. 

defendant must be in possession, 630. 

groinids of the action, ib. 

bailment not travereable, ib. 

of the general issue non detinet, 037* 

what may be given in evidence under it, ib. 

form of thp n. 
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DEVASTAVIT: 

what is such, 276, 741. 

DEVIAIKW: 

nature and effect of, on contracts of nisunince, J)1S. 
what will justity a deviation, 051. 

DEAaSK: 
see Will. 

Dj: VI SEES: 

liabilily of, upon bond made by testator, 568. 

DEVlSEb: OF 'JT^RM: 

wliat he must prove, 705. 

DISCONT [ N U A N C E : 
in pleading, 4 n. 
of estate, 605. 

of the different methods by which an estate may be dis- 
continued, ib. 

stat. 1 1 H. 7. c. 20. relating to discontinuances by wile, ih. 
stat. 02 H. 8. c. 28. relating to discontinuances by hus- 
band, 6v06. 

DISSEISIN: 

what amounts to, 703. 

DISSEISOR: 

account docs not lie against, 1. 

DISTRESS: 

distress formerly considered as a pledge only, 63S, 
for what a distress may be taken at common law, by 
prescription, by statute, 639. 
of the general rule, that all moveable chattels may be 
distrained, for rent arrear, 641. 
whilt things are privileged absolutely, 642. 
what conditionally, 643. 
what may be distrained, daimigc feasant, ib. 
who may distrairiy 

recoverors of manors, &c., 644. 
personal representatives of tenants of freehold 
rents, ib. 

husbands seized in right of their wives, ib. 

tenants pur auter vie, ib. 

person entitled to separate herbage, 645. 

tenant in common, ib. 

executor; ib. 

mortgagee, 6 1 6. 

commoner, ib. 

lessee for years having assigned cannot distrain, 
617. 
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of the time at which a ft? stress maj/ he tahtn^ 
nt conniion law, 0*47- 
by stat. 8 Ann. c. IL, ib. 

possession ot personal representalivii is the |>os^v•s.. 

sion ol'lcuani under tliis statuu-, ib. 
distress for rent must be taken in die dav-tune, 
O' 48. 

vf the place where a distress may hr taken ^ 

distress for rent service must be taken on the laud 

(its. 

of distrainins: in houses, (>4S, .0. 
if separate demises, distress must be on tlieseve- 
ml premises, 6*49. 
of fresh suit, ib. 

how to proceed when goods arc clandestinely re- 
moved, 6*48 n. 

of driving the distress out of the hundred, 6 j(). 
remedy for the same, ib. 
where growing crops may be laid up, ib. 
of the sale of distresses for rent arrear under stal. 
2 W. & M. c. 6., 651. 

where an action for pound-broach will lie, Ob-Z, 
duty of pound-keepea*, ib. 
where rescous lies, ib. 

ol’ abusing Itic distress, and thereby becoming a 
trespasser, ab initio, ()64. 
statute provisions on this subject, J I iu 2. c. 19. 

s. 19. and 17 G. 2. c. 38. s.' 8., ib. 
construction of 11 G. 2. c. 19. s. 19., 1221 n. 
trespass will not lie for excessive distress merely, 
()55. 

nor for irregular distress, where irregularity is no: 
an act of trespass, 1224. 

DISTURBANCIi: 
of common, 40. 
of seat in pew, 1016 u. 

DITCHES: 

rule concerning, ISIS. 

DIVIDENDS: 

not apportionable, 5S I n* ‘ 

DOCKET: 

of judgment, where nece.ssary, 730. 

DOMESDAY: 

hook, evidence as to umieiit demesne. 714. 
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DOOR: 

breaking open, 123S. 

DRUNivENNESS: 

ground of avoiding deed, 618. 

DURA.'iTF. ABSENTIA: 
administration, 73.3. 
iniuori aelate, adiuinistratiou, ib. 

DURESS: 

plea of, lo debt on bond, 519. 
must be of the person, ib. 
replication to plea of, 520. 


E. 


EJECTMENT: 

nature of the action, 658. 
short account of, ib. 

party who has the legal estate must prevail, 659. 
explanation of Lord Mansfield’s doctrine in Lade v. 
Ilollbrd, ib. 

plaiutilf must recover on the strength of his own title, 
660. 

by whom ejectment may be brought, 
by copyholders, 661. 

by guardian in socage and testamentary guardian, 
662, 

by mortgagee, and herein of staying the proceedings 
und('r stat. 7 G. 2. c. 20., ib, and n. 
committee of lunatic cannot bring ejectment, 663. 
what description will be sufficient of the thing for 
which ejectment is brought, ib. 
instances of insufficient description, 665. 
of entries before ejectment brought, ib. 
to avoid fine with proclamations, 666. 
of the declaration, 
venue, 681. 

demise laid must be such as title warrants, ib. 
on what day demise must be laid, 682. 
of the term for which demise is laid, ib- 
court will permit term to be enlarged, ib. n. 
in what cases the declaration ought to state, that 
the demise was by deed, 683. 
ouster should be stated after the demise, ib. 
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of the notice subscribed to the declaration, (584. 
of the day of appearance, ib. 
what shall be considered good service, ib. 
how to proceed where diiliculties arise as to the 
service, 0*S5. 

of moving for judgment against casual ejector, 

686 . 

at what time tenant must appear in town and 
country causes, ib. 
substance of consent rule, 687. 
ditference between consent rule in C. B. and com* 
nion consent rule in B. 11., ib. 
argument raised on this difference, as to proving 
defendant in possession, determination of the 
court of 13. R. on this point, ib. 
of the special consent rule in B. R., 688. 
tenant bound to give notice by slat, to landlord, 
of delivery of declaration, ib. 
of the landlord being made *lefendanl, ib. 
who shall be considered a landlord for llii» 
purpose, 689. 

parson not permitted to defend for a right lo en- 
ter and perform divine service, ih. 
provisions of stat. 4 Geo. 2. c. 28. S- I* relating 
to re-entries for non-payment of rent, ib. 
construction thereof, 690. 

what shall be considered as a vacant possession, 
691. 

Of the Pleadings : 

antient demesne, 693. 

defence on the ground of right of entry having 
been taken away, ib. 
by descent, ib. 
by discontinuance, 693, 
by fine and non-claim, 697. 
by stat. of limitations, 701. 

evidence : 

on the part of lessor of piainlilf, 703. 

by devisee of term, ib. 

administrator, ib. 

tenant by elegit, 706. See Elegit. 

landlord; ib. 

mortgagee, 710. 

rector, ib. 

lessor of plaintiff must prove tenants in posses- 
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evidence on the part of defendant, 715. 
plaintift* may recover less than he declares for, 

716. 

form of judgment, 717. 

every intendrrient will be made to support the 
judgment, ib. 
execution, 718. 

see Error — Notice to Quit — Mesne Profits. 

ELECirP: ♦ 

tenant by, what he must prove, 706. 
examined- copy of the judgment roll, containing the 
award of elegit and return of the inquisition, is evi- 
dence of plaintifl ’s title, without proving a copy of 
the elegit and of the inquisition. Ilamsbottoin v. 
Buckhurst, 2 Mauled Selwyn, 565. 

EMBARGO: 

nature of, 807. 

effect of, on contract of insurnnee, ib. 

ENLATUiEMENT: 

of demise in ejectment, 682 n. 

T.milY: 

actual entry, where necessary, 665. 

where not, ib. 
tolled by descent, 693. 

entry into part is a suspension of rent, but not of a co- 
venant to repair, 404 n. 

what is a waver of a right of entry for a forfeiture, 677. 

EQUITY OF RKOEMPTION: 

release of, good consideration, 47 n. 

ERROR: 

writ of error, in account, can be brought after second 
judgment only, 5. 

no writ of error allowed after verdict in ejectment, 
unless jilainliff in error finds bail, 719. 
of tile costs in error in replevin, 1129. 

ESCAPE: 

of the remedy at epmraon law, 584. . . ' - 

by statutes, 585. 

debt for escape, more eligible proceeding than action on 
the case, 586. 

sheritf liable for escape after recaption on escape war- 
rant, ib. , 

of voluntary and neglig^escapes, ib. 
of escapes upon habeas wrpus, 587. 
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ahcrifT liable for escape, though judgment on process 
be erroneous, ib. 

to where court has not jurisdiction, oSS. 
stat. S & 9 W, 3. c. 27. s. 1. relative to the duty of 
gaoler; s. 8. refusal to shew the prisoner to be deeni- 
ed an escape- s, 9. gaoler to give notice in writing of 
persons in his custody — such note to be evidence, 
o89, otX). 
of recaption, 5.00. 

prisoner in e\ccution being permitted by plaintifl’to go 
at large, was considered, at common law, as a satis- 
faction of judgment, 5f)l. 
consequences of this rule, 5})2. 

persons imprisoned for small ck'bts indy apply for their 
discharge after having lain in prison for a year, ih. 
by whom and against whom an action for escape 
may be brought, 50t{, 4. 

<if tin; ch‘claration, 505. 

what averments are necessary, ib. 

pleadings, 

reca))tion before action brought, 50o. 
a plea to an action against the mnrsliai, &c. 
for the escape of a prisoiua' in custody for 
a debt, after stating the return of tlui pii- 
Honer into (aistody after such esca[U‘ 1)( fore 
action brought, uuglit, to shew a fictension 
of him by the tdlicer, down to tlie com- 
meiiccmient of the adion, or a legal <lis- 
charge from that dcti'ntion, 507. 
proof necessary to support the action for (es- 
cape, 507. 

ESCROW: 

what is an, 514. 

ESTOPPEL: 

of replying the estoppel t6 nil habuit in tenementis, 
in covenant, 40b. 
in debt, 582. 

assignee of reversion may take advantage of estoppel 
running with the land, 40b. 

what is necessary in order to give a party the benefit 
bf an estoppel, 407. 

where the estoppel will not operate, 408. 
a Verdict found in trespass on any fact or title, distinctly 
put in issue, may be pleadad as an estonnel in 
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EVICTION: 

lessee may plead emciion^ but not a mere trespass, in 
bar to covenant for rent arrear, 494. 
debt, 580. 
avowry, 1121. 
use and occupation, 1236. 

EVIDENCE: 

in action for adultery, 15. 

marriage must be proved, ib. 

what sufficient proof of, ib. 
identity of parties how it may 
be proved, 23. 

Fleet books^ not evidence, ib. 
where declaration of wife, and letters written 
by her, are evidence; where not, 24. 
in actions b}^ assignees of bankrupt, wdiat must be 
proved, 243. 

supersedeas of commission, evidence of commission issu^ 
ing on particular <lay, 255. 
in actions by husband and wdfe, 283. 
in actions on bills of exchange, 356. 

on executing writ of inquiry, ib. 
of protest, 357, 8. 
on promissory notes, 375. 
against carriers, 400. 

|n debt, 

on foreign judgment, 510. 
on bond, 

how to prove execution, 514. 

delivery, ib. 

deed executed in East In- 
dies, 516. 
bond void, 517- 
plea of payment, 539- 

for rent arrear, 582. 
against sheriff for escape, 597. 
pn penal statutes, 

must prove that action was brought with- 
in limited time, 601, 2. 

pn statute against bribery at elections of mem- 
bers of parliament, 

that action was brought within limited 
time, 614. 

not necessary to shew that precept was 
returned, if not alleged, 615, 
immaterial variances between precept al- 
‘ leered siri'l 
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copy of poll admissible evidence, (JIG. 
not necessary to prove that party bribed 
had a right to vote, ib, 
in actions for deceit, 

scienter must be proved, G23. 
in detinue, 636 . 
in ejectment, 

on the part of lessor of plaintiff, 705. 
on the part of clcfendant, 715. 
of a fine, 700. 

in trespass for mesne profits, 721. 
in actions by and against executors, 759. 
of the execution of wills required by the fifth section 
of the statute of frauds, 8-20. 
in actions on the game laws, 845. 

on policies of insurance, 959. 
for libel, 987. 

for malicious prosecution, 1001. 
for a nusance, 1053. 
relating to partners, 1063. 
in quo warranto informations, 108G. 
in actions for rescous, 1132. 

for seamen’s wages, 1144. 
for slander, IlOU 

on stat, 2 & 3 (sdw. 6 . c. 13. for not setting 
out tithes, 1211. , 

for trespass, what may be given in evidence 
under the general issue, 1228. 

EXECUTOR: 

when entitled to standing corn, 1265 n. 
account by and against, 3. 
see Administrator. 

EXPRESS: 

malice, where not necessary to prove, 995, 6 n. 
warranty, 

action lies On, 623, 
in insurance, 936. 


F. 

FACTOR: 

, his employment, 762. 
nature of a del credere commission, ib. n. 
factor cannot nlpderf* thp mvuU nf 
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may sell on cvfidit, 704. 

sail* by tUclor cruixtes a contract betwoea owner amt 
bnytr, 70V). 

factor I'li^s a lien for hiy ofcncral balance, 707. 

linufations of this rule of law, ib. 

principal is civilly j\'?ponsibic for deceit of factor, 7T0. 

factors ^ood witnesses from iie<'cssity, 771. 

so persijns who are to have a share of the profit, ib. 

f'\LSK TMPJIIS()NMEN1\- 

V. hat IS such, 849. 

:u;tion for, ib. 

si litotes relating to actions brought against J. P. and 
constables for false imprisonment, &c., 85o. 
justification, 

by party and officer, SOI. 
under process issuing out of superior and 
inferior courts, 802. 

out of foreign court, Sd4. 

I'RK-F.VTIIM: 010. 

Fi'MR COVERT? 

where cor.sidercd as feme sole, 267. 

ELNK: 

actual entry necessary to avoid fine levied with procla- 
mations, but not a fi.uo at common law, 666. 
what cases an entry is barred by fine and non-claim. 
().97. 

how proved, 700, 

how proclamations proved, 701. 

rilUi: 

insurance against, 977. 

loss by, in marine insurance, 901. 

FISH Eli V; 
several, 774. 
free, 77.). 
common of, 778. 

FIXTURES: 

when removeablc, 1264- 
FLEET-BOOKS : 
not evidence, 23. 

FOIOVEARAMCE: 

ci suit, where a consideration, 4S- 

EORFEITURE: 

what shall be a waver of, 677. 
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I RATTDS, STATUTE OE: 

of the persons who are supposed to have drawn ihis sta- 
tute, 779. 

first and second section, 7SO. 
construction, 781. 
third section, 783. 

mere caii(’ellini>- of lease, not a deed or note in writ ing 
wiiliin this clause, ib , 781. 
fourlli section relatinr^* to agreements, ib. 
general remarks on this sedion, ib. 
iirst clause of fourth section, as to liability of personal 
representatives, 78o. 

second (clause, as to answering for the debt, &c. of ano- 
ther, 78(). 

cases within this danse, 7S() to 790. 
parol agreement to answer for the debt of anotlun*, ami 
also to do some other thing, is void for the wliole, 
789. 

rases not within the second clause of the fourth sec- 
tion, 790 to 794. 

thir<l clause, as to charging |)orsons upon agn'cinents 
made in c*onsideratioii of marriage, 791. 
rloes not extend to mutual promises to marrv, 
fourth clause, as to agrcemeiits ’ u[>on a sale of 
lands, or any interest in them, d>. 
sales of land by auction within, tins clause, 797. 
entry by and ioneer is sutUcieiit to bind the parties as 
to sale of !’m<i, 798. 

fifth clause, relative to agreements to be performed 
within a year from the making, i’o. 
how the word agreement, in tlie fouiTn section, is to be 
construed, 800. 
seventeentii section, 801. 
to what conlracts it extends, ih. 
cases within the statute, ih. 
cases not within the statute, 80*2. 
growing crop of grass not considered as goods, SO 4. 
what siiall be considered an acceptance of goods, so as 
to take a case out of the statute', ih. 
note or memorandum in writing of bargain, 80.7. 

what shall be sufficient, ib. 
of the signature, 800. 
by agent, ib. 

auctioneer or broker, agent of both parties, 807. 
parol authority sufficient, 808. 
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FREE FISHERY: 

meaning of the term, 775. 

FREIGHT: 

insurance of, 889. 

cases relating to, 484 n., 490 n. 

FRESH RIVERS: 

soil of, to whom it belongs, 773. 


G. 


GAME: 

opinion of Blackstone as to the property of the game 
being vested in the king alone, 832. 
qualification required by stat. 22 & 23 (ilar. 2. c. 25., 834. 
construction of this statute, ib. 
who may appoint gamekeepers, S3(>. 
deputations of gamekeepers must be registered, 837. 
stat 5 Ann. c. 14. against higglers, carriers, &c. having 
game in tlieir possession, 838. 
stat. 28 Geo. 2. c. 12. imposing penalties for the sale of 
• game by persons qualified or not qualified, ib, n. 
what shall be deemed an exposing to sale, 841 n. 
penalties to which unqualified persons are liable for 
keeping or using grpyhouiids, &c. for the destruction 
of the game, 839. 

hound is not within this statute, ib. n. 

J. P. cannot seize the gun of a gamekeeper, 840 n, 
how the penalties are to be recovered, 841. 
penalties for killing game at improper seasons, 843. 
form of declaration in an action on the game laws, ib. 
not necessary to negative qualifications specially, 844 n. 
how the declaration ought to conclude, 845 n. 
joint action may be maintained against several defen* 
dants, 845. 

’ of the evidence necessary to support the action, ib. 
penalties imposed by certificate act, 846. 
if party refuses to produce certificate, name must be 
demanded, 847. 

who may demand production, ib* 

GAMING: 

statute against, avoiding bonds, bills, notes, &c., 305. 
innocent indorsee of note, given for money lent tO'game, 
cannot recover, ib. n. 
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GENERAL AVERAGE: 880. 

GENTOO: 

deposition of, 816. 

GLEANING: 
illegal, 1221. 

GRANT : 

non existing, when proper to plead, 1241. 
GROSS: 

common in, 407. 

GUARDIAN: 

in socage, account against, 2, 662 n. 
testamentary, 662 n. 


n. 


HABEAS CORPUS : 

of escapes upon, 596. 

HABERE FACIAS POSSESSIONEM; 

writ of, 718. 

HAY: 

how tithed, 1050. 

HEARSAY: 

evidence, when admissible, 712. 
declarations post litem motam not admissible, 4 Camp. 
401. Berkeley peerage. 

HEIR: 

account by, 1 . 

covenant by and against, 459, 465. 

debt on bond of ancestor against, 563. 

not bound unless named, ib. n. , 

how to declare against collateral, 564. 

liability of, as to land aliened, 566. 

rules as to the heir taking by purchase or descent, ib. 

plea by, 667* 

judgment against, 569. 

HERALD: 

books of, where evidence, 711. 

HIGHWAY: 

of pleading, 1246. 

HOT nTWn nTrT7t> . 
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IIOP-DUTY: ' 
on, 1303. 

HOUSE RACES: 

wafers on, 1301. 

HORSES: 

<!octriiie relalini; to warranty of, O'jj. 
f^ale of, vvlioiii stolen, 1-259. 

HUSRAND AND WiFi:: 
wsee ilarun ami Ecu re. 


marriage of, 22 and n. 

IMPLIED: 

. covenant, 411. 
malice, HOT. 
warranty, 0‘21. 

IMPRISONMl.NI^ 
see liaise. 

INDEBI'I’ATLS: 

assumpsit, nature of, 68. 

INDORSEMENI': 

of the different kinds of, 330. 
blank — in full, ib. 

blank indorsements may be struck out, 330 n. 
not necessary to add the words or order’* to specia 
indorsement, 332. 

bill payable to A.’s order is payable to A. — so bill in- 
dorsed so A.’s order i.s payable to A., 333. 
action will not lie on an indorsement of part of the sum 
mentioned in the bill, 334. , 

indorsement of person bearing the same name with payee 
will not confer title, because hand-waiting of payee 
must be proved, ib. 

bona fide holder, for a valuable consideration, of bills 
payable to bearer, or to order, but indorsed in blank, 
entitled to payment, although bills have been stolen 
or lost, 335. 

holder of bill payable to bearer irfust shew that he gave 
valuable consideration for it, 336. 
of the party in whom the right of transfer is vested, 337- 
[)ersonal representatives may indorse bills, ib. . > 

bill indorsed » - * 
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INFANT: 

account does not lie as^ainst, 4. 
cannot be guardian in socage, ib. 
marriage of, 1,0. 

not liable ;!s acceptor of a bill of CYchangc, tlioii-ii 
drawn for necessaries, ‘287. 
of the I'.loa of infancy : 

in assumpsit, 1 10. 
covenant, 404. 
debt on bond, 53(1 
debt for rent, 581. 

for wliat necessaries chargeable, 120. 
where liable, having confirmed the contract at full tagv, 
1-2-2. 

whether bond of infant be void or voidable, 58() n. 
INFRRlOll COURTS: 

of the allegations necessary in a declaration on promises 
in an inferior court, 00. 

how ollicer or party must justify under jn-ocess of, 8()2. 

INFORMATION: 

in nature of quo warranto, lObU 

INJUNCTION: 

perpetual, 710. 

INNKEEPER: 

whether he may retain until paid, 1285 n. 
where he may be a bankrupt, 171. 
liability of, as to guests’ goods, 131 1. 

INNUENDO : 

nature of, 1 IG2. 

INQUIRY: 

stat. 22 & 23 Car. 2. deprifing plaintiff of costs in actions, 
for assault and battery, wlicro he recovers under IOa*. 
does not extend to writs of irKjuiiy, 40« 
if jurors give a defective verdict under stat. 17 Car. 2. 
c. 7. omission cannot be supplied by a writ of inquiry, 
1127 11. 

INSTALMENTS: 

how to sue for money due by, 513 n. 

INSURANCE: 

definition of, 86P. 
of marine insurance, 870. 
mature of this contract, ib. 
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different kinds — interest — wager— open-^valued, 871. 
requisites : 

1. name of insured, 872. 

stat. 25 G. 3. C.44.— 28 G. 3. c. 56., 872, 3. 
construction of those statutes, 873,4. 

2. name of ship, 874. 

-3. subject matter of insurance, 876. 

4. the voyage, ib. 

5.. the perils, 879. 

6. the inemorapdum, 880. 

term f^en^al average explained, ib. 
of a loss by standing, 881. 

7. the date, 883. 

8. the stamp, ib. 

amount of present stamp duty, ib. 
in what case a new stamp is nor essary, 885. 
how policies are to be construed, 886. 
who may he insured — alien — ^neutral, SS7. 
who may be insurers^ 888. 
at common law, ib. 

provisions of stat. 6 G. 1. c. 18. for the establishment of 
two insurance companies, ib. 
restrictions imposed by this statute on insurances by 
partners, 889. 

of the subject matter of insurance, ib. 
of insuring freight, 890. 

in what cases assured will be entitled to recover bn an 
insurance of freight, ib. 

assumpsit the usual remedy on policy of insurance, 919. 
how the declaration ought to be framed, ib. 
non assumpsit usually pleaded, except where ac- 
tion is brought against the two insurance com- 
panies, 922. 
consolidation rule: 
nature of, 923. 

account of its first introduction, ib. 
o/ the several grounds of defence: ^ 

1. alien enemy, 924. 

2. that the voyage insured was proliibited, or that 

" the goods were intended for carrying on an 

illegal compierce, 923. 
trading with an enemy, ib. 
trading to the East Indies, ib. 
trading under license, 926. 
trading in contravention of a statute or proclania- 
mation, 929. 

3. false allporntiriTi ^ 
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ment of truth, as to material facts, will vacate 
policy, 930. 

4. non-com pliaiice with warranty, either express 
or impiiecl, vacates policy, 935. 
of express warranties : 

1. time of sailing, 93(i. 

2. safety of ship at a particular time, 937. 

3. to depart with convoy, 938. 

convoy must be appointed by government, ib. 
and sailing instructions must be obtained, 939 n. 
ship must coi^iibiue with convoy, 940. 
statute compelling ships to sail with convoy, 941. 
exceptions, ib. n. 

4. that the ship is neutral property, 942. 
requisites to satisfy this warranty, ib. 

of the evidence usually adduced to falsify this 
warranty, 944. 

5. free of capture in port, 948. 
implied warranty: 

1. not to deviate, 948. 

what will justify a deviation, 951. 

2. sea-worthiness, 953. 

implied condition, that ship shall be furnishcil 
with every article necessary for the purpose of 
safe navigation, 954. 
as pilots, &c., ib. 

statutes relating to pilotage, 955 ii. 
re^-assurance^ nature of, 950. 

illegal by statute, except in three cases, ib. 
wager policy : 

explained, ib. 

law relating to, previously to stat. 19 G. 2. c. 07.» 
ib. 

provisions of that statute, 957. 

foreign ships exempted tronj^ its operation, ib. ii. 

evidence : 

what proof is necessary to support action on po- 
licy, 959. r 

an instrument coming out of the hands or parties 
thereto, upon notice to produce it, must, not- 
withstanding, be proved by subscribing wit- 
ness, 964. 

return of premium : ^ 

in what cases assured will be entitled to a return of 
the whole, or part of the premiun), 
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w here iL is iiitemled to insist on it on failure of 
claim for loss, 971. 

receipt in policy is evideiice of receipt of premium, 
ib. 

Insurance upon lives: 
defined, 974. 

utility of this insurance, ib. 

names of several corporations and societies esla- 
blisho<l for this purpose, ib. 
parly insuring life must be inlcrcsU^d, 973. 
name of person interested must be inserted in pol icy, 
1241. 

creditor is interested in life of his debtor, ib. 
insured, must subscribe a declaration touching his 
age, state of health, &c., 971). 
cases relating fo warranties of this kind, ib. ri. 
insu ra ncc against fi re : 
nature of, 977. 

not assignable without c'onsent, 978. 
assured must be interested, ib. 
of tlio conditions of the printed proposals, and how 
satisfied, ib. 

where the premium is not paid within fifteen days 
after expiration of year, whether insurer be liable 
in case of loss, 979. 
see Abandonment, Adjustment. 

IXTEREST : 

in what cases, and to what time interest is recoverable, 
339 . 

in policies, see tit. Insurance, Wager Policy, and Insur- 
ance on Lives and Fire, 
of witnesses, 817- 

JOINT AND SEVERAL: 

of joint and several promissory holes, 3()8. 
of joint and several covenants, 443. 
action follows nature of inteiest, ib. 
where the interest is joint, action rtiust be brought by 
survivors, 444. 

death of companions must.be averred, ib. 

JOINT TENANTS: 
account by, 2. 

of laying the demise in ejectment by joint tenants, 681. 
possession of one, where of both, 704, 1270. 
where joint tenancy must be pleaded or given in evi- 
dence, 1272,3. 
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JUDGMENT: 

where a party mast shew it in a itisliiicalion iu tres- 
pass, 861. 

where sheriff must shew it, ib. 

roreijjjn, 6fl. 

how proved, 510. 

f'.ebt lies on, 510. Sec Debt. 

oreonfessing, by executor, 754. 

I risli judgment how jiroved, 572. 
form of, in 
account, 7. 

debt on bond against iieir, 56p. 
detinue, O’O/. 
replevin, 1125. 
trover, 1286. 
debt on, 57 1. 

JUS'J’ICI'.S OF THE PEACE: 

actions against shall be laid iu proper county, 855. 
may plead general issue, ib. 

notice of suit must ,be delivered to J. P. one caleiulai 
month before action, 855, 6. 

J. P. may tender amends, 857. 

within what time actions against J. P. must be brought, 
855), 860. 

JUSTIFICJA'J'ION : 

in defence of person, 32. 

possession, ib. 

by officers executing process, 34. 
pleas of, under judicial process out of superior and infe- 
rior courts, 861, 2, 3. 
of pleading process of foreign courts, 864. 
local and transitory, 37. 


LA NDLORD AND TENANT : 

action by landlord against tenant for misusing farm, 52. 
where landlord may justify an entry on land «ieiniscd 
1222,1237. 

where landlord may re-enter, 677- 
of evidence by landlord to sujjport ejec'tmeut, 706, 
4cnant shall not be permitted to object to title of his 
landlord, 660. 

where tenant shall pay double the t/ear/i) ta/ue for not 
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. where tenant shall pay double rent for not quitting, 57®. 
tenants must give notice to landlords of ejectments, 68S. 
see Ejectment — Notice to quit — Rent 

LATITAT : 

of replying a latitat to plea of statute of limitations, 130’. 
may be commencement of suit or process only, to bring 
party into court, 1 53 n. 

LEASE: 

parol, when good, 780,3. 

made by an attorney, where void, 440. 

modern doctrine relating to leases from year to year, 0(57. 

where a license to occupy amounts to a lease, ltJ37. 

LEGACY : 

where an action will not lie for, 750. 
in what order to be paid, 738. 

LEGITIMACY : 

child may be illegitimate, though husband is within the 
kingdom, 708. 

where husband, by course of nature, cannot have been 
the father, child is illegitimate, ib. 
wife is w itness of necessity to prove adulterous inter- 
course, ib. 

but non access must be proved by other witnesses, ib. 
even though husband be dead, ib. 

LEVANT AND COUCIIANT: 

meaning of these terms, 404 n. 414. 

LIBEL : 

defined, 081. 

reiriedy for, by an action on the case, ib. 
where it lies, ib. 
where not, 98-2. 

how the declaration ought to be framed, 984. 
what may be pleaded, 985. 
if libel be true, defendant may justify, 986. 
evidence: 

what necessary, where libel is in a foreign lan- 
guage, 987. ^ 

statute relating to printers, publishers, and pro- 
prietors of newspapers, 989. ’ 
jury may give general verdict, 992. 

LIBERTY: 

personal, injury to, 849. ' ' 

LICENSE^ 

to alien, 419. 
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10 trade, 925. ‘ 

where it cannot be countermanded, 1054 , 
plea of, to action for trespass, 

wdiat defendant must prove m support of plea of license, 
where plaintift' replies de inj. s. p. a. t. c., I‘2i7 
LIEN: 

of carriers : 

how it arises, 392. 

nature of liens, ]276\ 

what persons have general liens, 1278. 

how a right of detainer may be waved, I2S0. 

LIGHT: 

action lies for obstruction of, 1044. 

LIGHTER: 

loss on board of, S93. 

LIMlTiVriON OF ACTIONS: 
in adultery, 14. 
assault and battery, 38. 
assujni)sit, 129. 

what acknowledgment will take a case out of the staic.tr. 
131. 

of tlie replication of process sued out, to plea of statute 
of limitations, 13(). 

of executors renewing suits compienced by testator, 1 38, . 0 . 
of the stat. 4 Ann. c. 10’. s. 19. pennitting dt fe!idants to 
be sued within a limited time after returning from be- 
yond seas, 142. 

in action of debt for rent arroar, 5S2. 
for escape, 58(). 

for not setting forth tithe, 1211. 
ejectment, 701. 
imprisonment, 8()6\ 
libel, 987. 
replevin, 1123* 
slander lldU. 

LIVES: ' 

iubiii aiice on, 974. 

LOCAL AND TllANSITOilV: 

wlK'recovfnuut on Irase is local anrl where trans.torj’, 4 / 4. 
of local and transitory justifications, 37. 

J.ONDON: 

custom of, as to femes covert sole traders. ‘-ItiT n. 
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LORD OF A MANOR ; 

niandanius lies to, to admit copyholder, lOH. 
lieu of, on estray, li8l. 

LOSS; 

total, .005. 
partial, 0t4. 

LUNATIC: 

committee of, cannot bring ejectment, (i6.3. 




MAGISTRATE: 

action a^inst, how it must be brought, 85.>. 
notice of, ib., S M),7. 

AIAIflRM : 

may be juslificil by :m oibcer in the army, 
MALICIOUS PROSkCrnoX; 
rejiicdy for, 

ibdei’ciK'O between ilu' niod<*rn action ai\(l the old action 
for ron.spm)* y, ib. 

under wliat circumstances the modern action may be 
fiiainlaiiitd, ^<>1. 

nf the iL’Tomuls of this action, f)9j. 
of the action for a malicious arrest, 990* 
how suppoitcd, ' * 

of actions for malicious suits, il). 
declaration must state how malicious prosecution was 
dispoH'd ol', 999- 

reasonable orouiids of suspicion will be a sulFicieiit de- 
fence, 1001. 

whether there was probable cause, is a question of law% 
ib. 

what plaintifl’ must prove, ib. 

proving an acquittal for want of prosecution, is not priml 
facie evidence of malice, 1003. 
it must appear plaintiff Avas acquitted before action 
brought, hut day of acquittal is not material, ib. 
ilo copies of indictments for felonies can be given without 
special order, 1001. 

MANDAMUS: 

nature of the writ of, IOOj. 
whore it lies, 1000. 
where not, 1015. 
form of the writ. 1017- 
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MANOR: 

ot the appointment of gamekccijers l>y lords of 
836\ 

boundaries of manor cannot be trlul in action (ai the 
game laws, 837. 

MARRIAGE; 

what good at Common law, l.>. 

ot tlie alterations and provisions made by marriage act, 
lb to 22. 

wlip.l evidence required of marriage in action for adul- 
tery, l.“). 

of fleet marriages, 23. 

where ne unques accouple cam-tot be pleaded, 281. 

marriagx', by reputation wdll bind Iiusband for wiftiV 
contracts, 2b5. 

bigamy no defence to action for contract made by se- 
cond w ife, 2b(). 

promise of marriage not w ithin stat. of IVauds, 7qa. 

wager in restraint of, 1303. 

.MASTKIl AND SRRVAM^ 

of actions by servants against their masters for wi’cc.* 
1031. 

where master may discharge servant at a monunth'. 
warning, 1032. 

mastiT is liable in respect of contracts made by his sc » - 
vaius, acting under an implW as w(‘ll as an expros 
authority, ib. 

c^l^cs oh this poiiit, ib., 1033. 

in wdiat cases the servant is a witness for the. iiiasi 
without a release, 1034. 

master is liable for negligence or unskilfuluess of 
vant, but not for wilful trcs])ass comtniUed w tOiwcl 
his assent, 1035,0. 

where the master may maintain an action; 

for enticing away his apprentice or servant, 1038. 

. for beating him, ib. 

for debauching his servant or daughter, 103.9. 
in what case the action for seduction may Ik‘ inain- 
tained, and what are the re<iuisites to support ii, 
ib. 

daughter or servant is a competent witness, 10 10. 
courts unwilling to disturb the verdict on the ground 
ofcxcessive damages, 1041. 
of slander spoken by master of servant, 1165, 6 n. 
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MEMBERS OF PARLIAMENT: 

wages ovi election of, 1302. 

MEMORANDUM: 

day stated in, prima facie evkRnce of commencement of 
action, (}02 n. 

nicnionuifUim indorsed on bond to be taken as part of 
'.ouditioii, 644. 

MERCHANT: 

danse n lating to merchants’ accounts on stat. of limita- 
tions, 135 n. See Factor. 

MESiVJ;’ PROFITS: 

action for, in whose name it may be brought, 721. 
of the evidence after judgment upon verdict in eject- 
ment, ib. 

of the evidence after judgment by default, 722. 
how tar judgment in ejectment is conclusive evidence of 
plaintilF’s title, ib. 

of pleading the statute of limitations, 723. 

MINORITY: 
see Infancy. 

MlSREPREsilNTATlON, 930. 

MIXED TTITIES: 

not within stat. 2X3 Edw. (»., 1192. 

MODUS : 

may be given in evidence on nil debet, 1213, 

MON ASTI', HIES: 

flissoliilion of, 1 199. 

MONEY HAD A. \D RECEIVED ; 

action for, where it lies, 77 to 99. 

MONEY PAID: 

where action for lies, 73. ' 

MORTGAGE ; 

mortgagee may maintain ejectment, (>02. 

what proof necessary to support the action, 710. 

. stat. 7 G. 2. c. 20. compelling mortgagees who 
have brought ejectment ,to re-convey, y()2 n. 
where, court will stay proceedings on payment of 
principal and costs, 6(53 n. 
where he may distrain, 646. 
cannot defend as landlord, not having taken pos- 
session, 689. 

where statute of limitations will not bar, 70.5. 
whether suable as assignee, 470 n. 
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mortgagor : where he may be sued on his personal cove- 
nant, though bill of sale void, 448. 
mortgage ot trader continuing in possession 
void as against creditors, 198-9. 
mortgagor in possession i^ not entitled to 
notice to quit, 079. 

MUTUAL DEBTS: 

may be set off, 142. 


N. 


NAME: 

true, as to marriage, 18. 

NEGLIGENCE: 
of attornies, 102. 
of carriv-^rs, 380. 

NEGLIGENT ESCAPE: 

what is considered as such, 580. 

NE UNQUES ACCOUPLE; 281. 
bailiff, 4. 
rece iver, ib. 

NEW ASSIGNMENT: 
where necessary, 1232. 

NEWSPAPERS: 

statute relating to printers of, 981). 
publisher of, where a trader, 1309. 

NIL DEBET: 

may be pleaded to debt lor rent, 57f). 

action on 2 & .3 lulvv. 0. for not mH- 
ting forth tithe, 1211. 

what may bO given in evidence under, 583 n. 

NIL HABUIT IN TENEMENTIS: 

where lease is by indenture, plaintilf may demur to this 
plea, unless want of title appear on declaration, t>. 
cannot be pleaded to action for use and occupation, 1 293. 

NON ASSUMPSIT: 114. 
infra sex annos, 130. 

NON-CLAIM: 

in what cases a bar, 697. 

NON DIMISIT: 

good plea in replevin, 1 122, 
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NON EST FACTUM: . 

wbat may be given in evidence under it, when pleaded 
to debt on bond, 514. 
not a general issue in covenant, 49S, 502. 
material variance between deed declared on and deed 
produced, may be taken advantage of under this issue, 
499, 1310. 

NON-SUIT: 

there cannot be a non-suit aften* a tender, 152, sed 
quaere. 

* of judgment of non-suit before and after issue joined in 
replevin, 1126, 7. 

notes; PROMISSORY : 

definition, 3()1. 

common law doctrine respecting actions on promissory 
notes, how altered by stat. 3 & 4 Ann, o. 9., 3(v2. 
what notes are within this statute*, 363. 
what not, 364. 
bankers’ cash notes, 368. 
nature of ib, 

of joint and several notes, ib. 
of tli 0 <cousidcration, 369. 

in what case want or illegality of consideration may be 
insisted on, 370. 
stamp, 371. 

payment of note, when ilue, must be demanded within 
a reasonable time, ib. " 

da\s of grace, ib. 
modi' of computation, ib. 

noticv'. of detanii of payment by maker must be given by 
indorsee to prior indorsers, 372, 
of the remedy on a nolo by action of assumpsit, 374. 
of variances bt'tween note declared on, and note pro- 
duced in evificnee, ib. 
what may he pleaded, 375. 

of the evidence necessary to support action on note, ib. . 
by ))ayee, 376. " 

indorsee, ib. 

in what case an indorser may be a witness, 377. 
of the analogy between an indorsed note and a bill, ib. 

Nfri'lCR: ; 

of action, 90 n. 

of auctioneer's conditions, 628 n. 
to tenant of distress, 6.31. 
of set-off, 116 n. 6; 



INDEX. 

of set-off, cannot be given with plea of non est fartnm in 
covenant, 503. 

of the notice re<juire<l by stat. 34 G. 2. c. 44. to be deli- 
vered to J. P. before action brought, S5(). 
requisites of this notice, ib. n. and sec Addenda, p. 1.^11. 
of notices by carriers, that they will not be responsible 
beyond a certain sum, 383, 1310. 
form of these notices, 384 n. 

what notice of dissolution of partnership is required, 
1063. 

KiVnCF. TO QUIT: 

on tenancies from year to year, lialf a year’s notice to 
quit must be given, OdT- 
no distinction between land and liouses, 668. 
how the notice must be given where tenant holds 
over, 660. 

where tenant holds under a void agreement, 670. 
where tenant enters upon tlie different parts at difVerent 
times, il). 

requisites of notice, 672. 

forms of notices which have been holden good, ib., (>73. 
need not be directed, 674. 

what shall be considered as evidenc'^' ol‘ servict', 67 I, 5, 
landlord may wave notice by subse(juent atdvtiowlerlg- 
ment of the tenancy, 675. 
cases where notice* to quit is not necessary, 678. 
as where possession is adverse, 670. 
in the case of mortgages, il>. 

NUDUM OACrUM: 

assumpsit will not lie on, 45 n. 

N USANCE : 

case lies for nusance to habitation or land, 1044. 
c. g. for darkening windows, ib. 
twenty years’ enjo} rnent of lights sufficient to ipain- 
taiu action for obstructing them, lO ir)-. 
not necessary to shew' total privation, l()4t), 
instances of nusance for which an action may be main- 
tained, ib. 

to support an for nusance in public higlinay, 

plaintiff must shew special ilamagc, b)i8. 

# and that ho was using ordinary caution, ib. 

what shall be deemed such special daniagc as will 
maintain an action, ib. 

case lies for not repairing highway, \vberc special da- 
mage, lojy. 
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case lies against tithe owner, for suffering tithes to re- 
main on the land an unreasonable time, 1049. 
action for nusance may be brought by reversioner or te- 
nant in possession, 105i. 
or alienee, ib. 

tenants in common may join, ib. . 
person erecting nusancc, or his' alienee, is liable, ib. 
of the evidence necessary to support an action for a nii- 
sance, 1053. 

of the general issue, and what may be given in evidence 
under it, 1054. . 


o. 

OBLIGATION, OR BOND: 

debt on, 512. 

OBLIGEE: 

release by, 349. 

OBLIGOR: 

release to, 542. 

OFFICE: 

stat. 5 & (5 Edw. G, c. 16. against sale of offices, 525. 
what offices arc within this statute, 526. 
excise, though no part of the revenue at the time of 
making this statute, yet within the mischief, 528. 
bond given by officer for securing all the profits to per- 
son appointing, is void, 527. 

so bond to surrender when person appointing chooses, 
ib. 

OFFICER: 

officer in the army may justify even maihem for dis- 
obeying orders, flagrante hello, 36. 
assumpsit does not lie against excise officer for recoveiy 
of duties which he has paid over, but otherwise if not 
paid over, 87 n. . 

whether excise officer is entitled to a month’s notice 
before action brought, 96 n. 
where peace officer may justify an arrest, 864, 5. ^ 

of justifications by officers how pleaded, 31, 35, 861. 

OVERSEER: 

whether promise made by overseer to pay for cure of 
pauper is binding, 56 n. 

liable to refund money illegally received for maintenance 
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of bastard child, though he has paid it over to suc- 
cessor, 88 n. 

entitled to the protection of stat. 24 G. 2. c. 44. s (5 
858 n. 

trespass will not lie against overseer who distrains for 
poor rate, 1224. 

OWNER: 

reputed, 198. 

OYSrERS; 

right to dredge for, i 7,>. 


v. 


PARCENERS : 

cjcctiiieiit by, G81 : 

must join in an avowry for rent arrear, 1121. 
if an ( State descend to parceners, one of whom is undt'f 
a disability, which continues more than twcMity years, 
and th(^ other does not enter within twenty years, 
the disability of the one docs not preserve the title r>f 
tli(^ other, after the tvvcmty years elapsed. Roe d. 
l/angdon v. llowisloii, 2 Taunt. 4-11. 

PA R ENT AN D CITTT.D : 

parent may justify assault in defence of child, '32. 

may chastise liis chihl moderately, 80. 

may maintain action for seduction of danghtiT, J03P. 

PARISH RECIS'HiRS: 

pi oof of birth, &c. 711. 

PARLIAMENT'; 

see Bribery. 

PARSON: 

sec T'ithcs. 

PART'ICUiLAR: 

of demand, 35-1 ii., 301. 

PARTNER: 

may accept bill drawn on firm if on joint account, 2S,0. 
may pass the partnership interest in bill by indorseinent, 

but secus, if creditor knows that it is without consent ol 
the other partners, ib. 

after bankruptcy of one partner, bill must be indorsed 
by solvent partner and assignees of bankrupt, ib. 
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assumpsit lies on express promise to pay balance struck 
after dissolution, 427 n. 

participation of profits and loss is necessary to constitute 
a partnership as between the parties, 1055. 
in respect of creditors, he who takes a moiety of profits 
shall be liable to losses, 1057. 
where there is a partnership, as between the pai;ties and 
strangers, the law will presume that they are partners 
inter se, 105(). 

although an agreement may constitute a partnership as 
lietween tlie parties and strangers, yet it may not have 
that effect as between tiic parties tliemselvt s, 1057. 
one partner cannot execute a deed for another, without 
a particular pow er, 1058. 

but one partner may bind another by the acceptance of 
a. bill, 105.0. 

a new partner, however, cannot be bound in this man- 
ner for debt of old partner, ib. 
one [lartner cannot pledge tlic se curity of another for Ins 
own private debt, ib. 

in whom the property in partnership effects is, when 
one partner becomes a bankrupt, ib. 
authority of one partner to draw bills to charge another 
is only an implied authority, lObO.. 
solvent partner may dispose of partneisliip effects, ib. 
how partpers ought to sue, lOo'l. 

w hat notice ought to be given of a dissolution of part- 
nership, 10Ci3. 

a person who suffers his name to be used in a firm, if no 
partner, may be a witness for the lirm, 10()5. 
eflect of act of bankruptcy by one partner, 1271. 
insurance by partners illegal, 0‘4, 8S9. 

PvXRTY: 

5.ssumpsit cannot be maintained by person not party to 
agreement, 52. 

party bringing covenant ou deed poll, must be named 
therein, 420', 7. 

PATRON: 

of bonds given by clerks to patrons, what arc good aufl 
whatsimoniacal, 531. 

PAWN: ’ . 

wheie trover lies by and against pawnee, 1268. 

PAWNBROKER: ' 

• * may be a bankrupt, 174 ii. 

trover lies against, for goods stolen, 12681 
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PAYMENT* - 
by bill, 71 11. 

good plea in assumpsit, 1*27. 

where several demands, party payinj^ may npjdy it us he 
pleases, at time of patjmeut^ ib. 
of payment of money into court in actions against car- 
riers, 3P9. 

and in covenant, 503. 

where payment may he pleaded 1o debt on bond, 5.S7. 
of plea of payment at the day, and after the day, 537, S. 
if bond has lain dormant twenty years, payment pre- 
sumed", 539. 

origin of this doctrine, ib. n. 

PEDIGREE: 

hearsay evidence admissible as to pedigrees, 71Q. 
hence declarations of members of lamiJy arc evidcMUH' ns 
to pedigree, ib. See Hearsay, 
husband to be considered as member of wife's finnily 
ib. 

PENAL STATUTES: 

rules relating to actions on, 6*00. 

how to lay the venue in actions on, 604 n, 

Pt^NALTY: 

on bonds with penalty conditioned for |);iyiiu;nt of money 
only; principal, interest, and costs only, are rccovci- 
able by slat. 4 Ann. c. 16. s. 13., 560 n. 
infancy may be pleaded to bond with p(‘nalty, .03(>. 
so to bond conditioned for payment »>f interest, 5,‘J7. 

PENDENTE LITE: 

administration, 734. 

PEREMPTORY M A KDA MUS . 
wdiere grantable, 1097. 

PERl’ORMANCE: 

how pleaded where covenants in the affirmative, .^ol. 

negative, ib, 

must be pleaded in terms of covenant, ib. 

PERILS: 

of the sea, 899. 

PERJURY: 

persons convicted ol, incompetent witnesses, SiO. 
but may be restored to their competency by pardon, if 
indicte*! at common law; but uthenvise, ir indicted 
on statute, 0*18, 817. 
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copy of judgment, entered upon verdirt 0t‘ conviction, 
must be produced, 8 17, 

PEW: 

annexed to house by faculty or prescription, 1046 n. 
how presumption of prescriptive right to pew may be 
rebutted, ib. 

PILOT: ' 

necessity of having, 954. 
statutes relating to, 955 u. 

PISCARf: 

sec Fishery- 
PLEADING: 
in account^ 4. 
before auditors, 6. 
in adultery, 13. 
assault and battery, 31. 
iii assumpsit, 1 14 to 153. ^ 
in bankruptcy : 

general plea of, 231. 

cannot be pleaded to actions for uncertain da- 
mages, 235,6. 

what evidence will support it, 238. 
plea of set-olf, 241. 
in covenant : 

accord and satisfaction, eviction, infancy, levied 
by distress, nil habuit in tenementis, non est 
factum, non infregit conventionem, perform- 
ance, release, set-off*, 492 to 503. 
in debt, on bund, 

non est factum, accord, duress^, illegal consi- 
deration, by common law and statute : infancy, 
payment, solvit ad diem, solvit post diem, re- 
lease, set-off*, 514 to 547. 
on bail bond: 

cornperuit ad diem — nul tiel record, 557, 8. 
on bond of ancestor against heir, 
riens per descent, 565. 
for rent, 

non est factum, non dimisit, nil debet, evic- 
tion, infancy, nil habuit in tenementis, riens 
in arrear, statute of limitations, 579 to 582. 
against sheriff* for escape ,, , 
recapture before action brought, 59(). 
in actions founded vn penal statutes, 

not guilty, nil debet, recovery in another ac- 
tion, 606. 
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in detinue: 

non detinet, (336. 
in ejectment : 

ancient demesne, within what time it must be 
pleaded,^ 693. 
hy executors: 

executors may plead same plea that testator 
might, 7o3. 

plene administravit — outstanding judgment, or 
bond — how pleaded, ib. 

executor may plead outstanding judgmeiit reco 
vered in debt on simple contract, 734. 
several administrators may plead outstanding 
judgment recovered against one, ib. 
of the replication to plea on outstanding judg- 
iiient, how pleaded, 755. 
in the case of the statute of limitations, as against 
executor, the six years are computed from the 
time when action first accrued to testator, 755,6. 
how computed in case of administration, 756. 
difierence between executor and administraior in 
setting forth a right of retainer, 757, 8. 
in quo warranto: 

statute of limitations, 1085. 
in replevin: 

in abatement — cepit in alio loco, may conclude 
with prayer of judgment that count may be 
quashed. 111 I, 12. 
of the general issue, non cepit, 1 113. 
general rules relating lo avowries and cogiii- 
zances, ib. 

of the avowry for damage feasant, 1115. ^ 
pleas in bar — escape through defect ot fences, 
1116. 

right of common, 1117. 
tender of amends. Illy, 
of avowries for rent arrear, 1120. 
at common law, ib. 
bv stilt. 11 (jT. 2. c. 19., ib. 
by joint tenant, 1121. 
by parceners, ib. 
by tenants in common, ib. 
for ready furnished lodgings, ili, 
pleas in bar, 

• eviction, 112L 
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non rhiiiisit, 1 122» 
lion tenuity ib. 
riens in arrear, ib, 
property, 1123- 

in defendant or stranger, ib, 
statute Qf liriiitations, ib. 
set-off, 1124. 
in slander: 

general issue, 110*5. 
statute of I i nutations, 1 160. 
in action on staL for not settins: forth tithes: 

nil debot, not guilty, statute of limitations, 1211. 
in trespass: 

general issue, 1228. 
accord and satisfaction, 1230. 
liberum teiiemcntmn, 1231. 
estoppel, 1235. 
license, 1230. 
process, 1238. 
right of wa 3 % 1239. 
tender of amends, 12 18. 
in trover: 

general i&sue and statute c>f limitations, 1275,0* 
in action Jor use and occupation • 

defendant cannot plead ml liabuit in tenementi'^s 
1293. 

PLENE ADMINISTRAVIT: 

plea of, 753. 

POLICY! 

actions cannot be maintained on contracts which violate 
public policy , 0'2, 1302. 
of insurance, nature of, 870. 

IS a simple contract, 871. 
may be altered by consent, ib. n. 
how to be construed, 880. 
of the differ eiH kinds of policies, 
interest, 871. 
wager, ib. 
opeu, ib. 

\alned, ib. 

of the essential parts of a policiu 

1. name of party insured, 872. 

2. name of ship, 874. 

3. subject- matter of insurance, 876. 

4. vpyage insured must be trnly described, ib.* 

5. pciiis insured against must be inserted, 879. 
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o'. Hie memorandum, 

form of by London mulcru ritv’is, 
ooiistructiou of, ib. 

7. date, 883. 

8. stamp, 

aiiioirut of present stamp duller, ih. 
if policy altered, new stamp is ix*]uis\te, 
88.3 n. 

see Insurance. 

POXK: 

writ of, 110o,6. 

POOR A\l) POOR riATK: 

ov( rseor of, liable for surplus of money received by him 
for inaiiiteiianec of bastard, thouL;li he has paid it o\cr 
to his siH-cessor, 88 n. 

court will award a supplemental writ of imiuirv, afitu* 
nonsuit or venlict for <Jefendant, who had avowed 
under 43 ('liz. c, *2. for a poor rate, 1128 n. 
by btat. 17 G. 2. c. 38. party distrainiut? for poor rate is 
not to be deemed a trespasser ab initio, for any irre- 
gularity in warrant of appointment, of distress, or lu 
the rate, 0\34. 

beasts of tlie plough are distrainabic for poor rate?, 
U43 II. 

POSSESSION : 

justification in defence of, 3*2. 

tortious possession suflicieiit to maintain trespass, 1210. 
right of possession must concur with right of pix.perty, 
ill order to inaintain trover, 12t>3. 
but right of possession is suilicieiit, without ha\ mg had 
actual possession, ib. 

party cannot maintain ejectment without having 
in possession, or clothed with right of possession, ai 
time of ouster, O'np. 

how to proceed in ejectment, upon a vacant pos'-i^ sion 

t).01. 

uninterrupted adverse posst sslon for twenty w.oi 

bar ejectment, 701. - 

ulicre party may defend himself, tiiougb twenty u jus 
have run against him befoie taking |jos-.y-.>i{Hi, rt.‘2. 
not accounting for rent re»:civcil forall ine pr(mi-''i 
not such an adverse pos-sessioii as will bar l< uant m 
coimnon, 703. 

right (»f eiilry within 21 .lac. 1. c. U)\ nv.'.st ic ii'..Ji 
' aecoiripauied \\ illi right c»t 702. 

TO L. i r, A 
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POUND-BREACH: 

action lies for, 6\32. 

PREFERENCE : 

voluntary, 189. 

VRjpsllUU: 

where assured is entitled to a return of, 965. 

PREwSCRIPTION: 

prescriptive rij^ht of common is suspended only, by tal<* 
ing a lease of the land for years, 403. f 

common appendant ought not to be claimed by prescrip- 
1 ion, 404 n. 

prescription for common for cattle, levant an*! couchaiit 
on messuage, cum pertinentiis, is good, 406. 
but not if messuage has not land or curtilage belonging 
to it, ib. 

party prescribing for commor, in right of a particular 
estate, may call, as a witness, a person who claims 
common in the same place, 413. 
prescription for common for sheep is supported by evi- 
’ donee of a right of common for sheep and cows, 1119. 
but where party prescribes for exclusive right of lisbiiig 
over four plac es, proof of the right of fishing over 
three of the four places, will not support the right 
claimed, 775. 

prescription for a right of common, generally, not sup- 
ported by a finding that party has right of common, 
paying Id. for it, 1118, 19. 

inhabitants as such cannot prescribe for profit in ano- 
ther’s soil, 1118. 

copyholder must prescribe in the name of lord, except 
when claiming common in the soil of the lord, 1117. 
of claiming a right of way by prescription, how pleaded, 

1 24 ^ 2 . 

PRESUMP'flON: 

if bond be of twenty years’ standing, and no demand 
proved, or good c ause shown for forbearance*, pay- 
ment siiall be presumed ; but not v, hero the bond is 
less than twenty years’ standing, 539. 
if interest has been paid after the day, but more than 
\ wenty years since, party must plead paynlcut after 
the day, in order to avail himself of presumed pav- 
me^iit, ib. n. 

under an adverse enjoyment of lights for twenty yeais 
and upwards, Jury may be directed to presume a rjght 
by grant, 10 15, 

so twenty years’ exclusive enjoyment of waterj in any 
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parLicular manner, aflbnls a eoiTclii.'iivc pivsmnption 
of a right derived from gr:\iit, or act ot parliauitm 
K)4()n. ^ 

PRISON; 

keepers of prfsons shall give to persons desiro-is of charge 
ing a person in exeeution a nc)!(\ in writing, of ptT- 
sons in tlieir enstod}*, by slat. 8 i\ 9 W, J. c, s. 0. 
089 . 

such note is evidence! of person’s being in cuslod}'^ at 
that time, 690. 

PRIZK: 

action will not lie where imprisonment is merely in cv^n- 
se([uence of taking a ship as prj/t*, 86-2. 
provisions of Prize Act (4;i Ck 3. c. KiO.) redating to .-^ak 
\ age, sob. 

PROBATR: 

what acts an (*xcciilor may do hefoie probate, 72vS. 
penalty inllictcd on persons administering without prov- 
ing will Avithin six months after the death of testator. 
727. 

probate unrepealed (unnot be impcat-lied in teni|)o.*al 
courts, 730. 

jirobate is only legal evidence of will of personalty, 769. 

PROCESS : 

justification under, 34. 

of the ditference between justifications under pioc(!s., by 
party to the cause, or stranger, and olliecn' exci:utin.i 
process, S() I . 

final, not necessary to allege it returned, but secus m lu 
mesru', ib. n. 

of inferior coiirts, justifications under, 802. 
of foreign court, 80‘1- 

ouglit to describe party against whom it is issued, ib. 
where oliicer may justify bivaking opi n doors tor (‘xc- 
cution of process, 1238. 

PROCLAMATIONS : 

of fine, iiow pj'oved, 700. 

PROJ’ER'P : 

plaintifl', in covenant, must nuike profert, 476. 
profert is dispensed with, where deed is lost by time or 
accident, ib. n. 

so wdiere deed has been destroyed by fire, ib. 
where profert is made in declaration, deed must be pro- 
duced, ib. 


9 A 9 
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PROMISE: 

express, of bankrupt after certificate, ti40. 
conditional, ib. 

PROPERTY: 

absolute or special, necessary to maintain trover, Itioo. 
nature of absolute, 12r>6\ 

right of, must be complete to maintain trover, 125p. 

special, defined, 12(51. 

cases illustrating the nature of, ib. 

where vests in purchaser, 3P4. 

lax, covenant to pay, void, 4 18. 

PROTECTION, ICX). 

PROVISO : 

defendant must set forth proviso in deed opcratinc!; in hi. >5 
favour, 477. 

saving proviso may be given in evidence on general issue 
in action on penal statutes, (50(5. 
what will amount to a forfeiture of a lease containing 
. proviso against alienation, 4oO,l. 


Q. 


QUIET ENJO YM ENT : 

covenant for quiet enjoyment does not extend to entries 
by strangers, 453, 

how the declaration ihust be framed for breach of such 
covenant, 454. 

in what manner the averment of title in party evicting 
ought to be made, 455. 
cases illustrating this, 455, to 458. 

QUOD COMPUTET: 

judgment of,. 7. 

QUO WARRANTO: 

information in nature of, 10G6. 


R. 


RASURE: 

rasurc of deed may be given in evidence on non esi fac- 
tum, 301, 499, 517. 

of the rasure of a bill of exchange, 301. 
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IIEASONABLV. TIME: 

ns to notice of clislioiioiir of bill, 
abaiuloiiinent, 900\ 

RECEIPT : 

last receipt is presumptive evidence that rent due before 
lias been paid, 579. 

but a receipt is not conclusive evidence, that party sign- 
ing it has actually received the money, S3, 
receipt ot lent is evidence of subsisting lenancv, O’O’p. 
RECEIVER: 

how cliargeable in account, *2. 
plea by, 4. 

rexeiver, appointed by court of rlianeery, is an agent 
witliin stilt. 4Xi. 2. c. 28. and may give tenant notice 
to deliver up possession, o7 1 n. 
where land is in possession of receiver, ejectment must 
be brought with leave of the Court of ( hancery, on’;. 

Ri;(;OCMZAXCE: 

in what order debts due on recognizances ought io he 
paid l)y extxmtor, 738, 7 10 n. 
recognizance not cnrivllcd is considered as a bond, 7 loii. 

HECORD: 

4!idjt lies iifjon rei ord, 7)08. 
of the pi* a *)f mil tiol record, .771. 
how tried, ib. 

of the replication of mil tiid record, 6.78. 
how it must cone hide, ib. 
of judgment thereon, ib. 

Avlierc rC'-ord inter ahos is evidence, lOpO, 

REC^rORV; 

in ejectment for rectory, what must be proveil, 710. 
REOISrER; 

register, evidence of a marriage, 1.7. 
omission in entry will not at feet validity ot marriagex 21. 
])ersons making false entries in regishn* guilty of lelouy, 
.wiiiiout beneiit of clergy, ib. 
register, or examined copy, is evidence 1«) prove r:hri^- 
timings or burials, 711. 

REGlSddlY: . ^ ^ , 

what proof necessary in trover for certilicatc ot ships 

registry, 1282. 

legislative provisions respecting registry ol merchant 
ships, 113.3. 

niendiant ships of certain description must be regis* 
tered, ib. 
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on transfer of property, certificate of registry must be 
accurately recited in bill of sale, ib. 
butci(Tical mistake will not vitiate, 
bill of sale niusit be in writing, 1137. 
indoi>cnieiirs on cc^rtiticatc must be recited, ib. 
what reguiatioiis are prescribe*! in cases, 

1. ' -dc takes place in port to which ship 
luMogs, 113S. 

2. when sale takes place during absence of sliip 

from her port, it). 

3. when ship-owneis arc resident in fo.oi^iu coun- 

try, 1140. 

.dalutos rcf[iiirc acts to be < lone by parties to the sale, 
and by public oiheers ; as to the former, the stat'Mcs 
arc impc miive, but oiily directory as to the latter, 
ib. 

jtatules relate to transfers nuide by act of party only, 
11242. 

where the statutes require a registry de novo, 1143. 

RELEASE: ' 

where it may ho given in evidence, 115, 128. 
wlu're not, 129. 

form of plea *)f release y)uis darrein coritiniunice, 128. 
oi the plea of release to debt on bond, 541. 
fraud may bo rciplit il, ih. n. 

release by 0 !\e of several obligees will bind all, 512. 
so a release to one of several obligors may be pleaded by 
the others, ib. 

whether sucli release be by deed or operation of law, ib. 
if feme obligee take obligor to husband, this is a release 
in law, ib, 

covenant not to sue will operate as a release by construc- 
tion only, 543, 

covenant not to sue must be perpetual, in order to inure 
as a release, ib. 

release of all actions will not discharge covenant be fore 
breach, 501. 

whether creditor or legatee having executed a release 
was a good witness to support a will before the stat. 
25 G. 2. c. 0\,817, 818. 

^ENT : 

debt fur rent arrear : 

lies at common law' on lease for years or at will, 
572. 

lies by statute on lease for life, though life is con- 
tinuing, ib. 
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lies by statute, by executor of person seised of 
rent-service, in fee-tail or for life, T)?;;. 
against whom the action must be broiighl, ib. 
lessee for years having assigned term, may sue for 
rent reserved, ib. 

tenant wilfully holding* over, after notice by land- 
lord, forfeits double the yearly ealne of the laud, 
by stat. 4 (t. 2. c. ‘28., ili. 
construction of this slaiute, il>, o74 n. 
action on this statute may be brougliL by one te- 
nant in common without companion, ;»7o. 
action on this statute may be brought afti r a re- 
covery in ejectment, ib, 

tenant, not delivering up )>ossession nl'ter be has 
given iKUicc to quit, forfeits double rent, hy 
stat II (1. c. ig., 570\ 
tenant for a year within this statute, ib. ii. 
of the venue in debt for rent, o77. 
wlierc debt against executor for rent arrear must 
be in the debet and detinel, and where in the 
(letinet only, ib. 

executor cannot wave term, oT8, and n. 
of declaring in debt for use and occ upation, 078 . 
or the pleadings in debt for rent arrear, 

non est factum, non dimisit, nil dc liel, o7g. 
assignment and acceptance of assigiuie as tcMiant, 
o80, 

eviction, ib. 
infmc>, oSl. 

oil habuit in tenementis, ib. 
rleiis in arrear, 6S*i. 
stalulo of limitations, ib. 

<jf the evidence, ib. 

where tenant for life dies lieforc rcut-day, rent shall bft 
apponionedi by slat. 11 (1. 2. c. Ifb s. Jo , o8l. 
v/here tenant iu tail leases, but not acconling to statute, 
and dies witliout issue between the days of paymenl, 
and afterwards the remainder man receives the wliolc', 
he is liable to taccomit for a proportion up to the dealli 
(>f tenant in tail, 1 197. 

rent reserved by parol, is in equal flcgne with boini- 
dcht in the administration of estate s hy executors. 


740 11. . 

see Distress — Landlord and Tenant— Notice to Quit. 


REPAIllS: ^ ^ , 

covenant to repair runs with the land, and binds perso- 


nal representative, 440. 
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how breach may be assigned on a covenant to repair, 478. 
heir, though not named, may sue on a covcuiaiit lor not 
repairing, 459. 

heir may recover damages for not repairing in time of 
anci stor, ib. 

plea by heir claiming to retain money laid out in repairs, 
where bad, 5()8. 

disbursements for repairs cannot be given in evidence on 
nil debet, 5S3 n. 

nEPLEVLV: 

lies on any tortious taking gf goods, as well as a taking 
. by distress, 1095,f). 

but not for taking things affixed to the freehold, 1090*. 
of tlie inconveniences attending the proceedings in re- 
plevin at common law, 1097. 
how remedied by stat. of Marlebridge, ib. 
of the stat, 1 & ‘2 Ph. & Mar. for the more expeditious 
delivery of distresses, ib. 

of the pledges at common law for prosecution of 
. and by stat. Westminster -2. for the return of beasts, 

1099. 

of the dilTerent methods pursued by shcrifls in respect of 
|)ledges, il). 

bonds from the party repluci/ifig may he taken, 1099. 

1 100. 

penalty of this bond not fixed, 1100. 
of the bond from party replevying, and two sureties, 
by stat. 1 1 G. 2. c. 19. in cases of distiess for rcni 
arrear, ib. 

meaning- and extent of the condition “ to prosecute suit 
with elTect,” 1101, 2. 

of the extent of the sherin’s liability in an action for 
not taking any or insufficient pledges, 1 10*2,3. 
in what case the court will grant relief against sheiilf 
on a summary application, 1 104. 
liow to proceed, wlicre defendant claims property, ib. 
of the (litTerent forms of writs for the removal of pro-* 
ceedings out of inferior into superior courts, 1 105. 

1. pone at common law, ib. 

-2. pone under stat. Westin. 2., 110(). 

3. rccordan facias loquelam, ib. 

4. accedas ad curiam, 1107. 

whnt property the plainlift’ ought to have to maintain 
replevin, 1107. 

where husband may sue alone, *279, 1108. 
where jo.n in replevin with Wife, ib. 
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f the declaration : 
venue, 1 108. 
locUwS ill tjuo, il). 

what a(lvant:ii;'e may be taken oroiinUmp; the name 
of the place where beast?' are taken, I lop. 
rule as to namino; the place t‘xplaineil, ib. 
how the .cfoo.ls inust be ilest'rlbcd, 1 1 10. 
of pleas ill abatement, MIL 
«»/' the jn<! lenten 

1. for plaintiff, 1 1*2.3. 

‘2. for (lefendanl, ib. 
at connnon law, ib. 

by stat. 17 ('ar. 2. c. 7. in cases of distjc.'js for lent 
a r rear, 

1. on nonsuit hefore issiu' joined, ib. 

•i. on nonsuit fjf/kY issue, joincil, 1127. 

0. on verdict against ])iainlilt, ib. 

on jiul‘:^nK‘nt on demurrer, II2S. 

lud.ii'ment at common law not .supci.seded by this 
statute, 112<I. 

‘*ee li lu 1 i ugs — ( ’osls. 

Kl PLirAl lON : 

of n plydi^.; de injuria sua propria abstjiie tali causa to 
son :‘s.saelt demesne, ^S8. 

of ili“ ineanin;* of tins replic'ation, u hen jilead^'d to a plea 
ot' lic('nse, l‘ih7. 

where defendant insists on a matter of interest, th* lU' 
juri'a sua piopriu (*annot be [>h‘ade'd or h plied, 11*22, 
12 It). 

of ve‘piyin»' to t!i ' plea of hberum tenemeutiun, 1231. 
pkiiiiLiif tra\ersc the coininand, il). 

IIVXVI]: 

definition, 1 l.‘f2. 
rein(‘dy, ib. 
fvhicncc, 

1. the ori^inaj cause of action, ib. 

2. writ and wairant, ib. 

3. manner of arre^sL, ib. 

w iiat constitutes an arrest, ib. 
of executiiu’^ j/voeass on Sunday, 1133. 

^1. damai;o sustained, I 134 
for rescue of elistivs.ves, see Distnss. 

RESIDENCE : 

of corporator, 1022. 

RIvSPONJJlEX'llA : 

nature of the contrae^, 07 '2. 
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diflerence between bottom ^’y and respondentia and a 
loan, <)72,3. , 

statutes relating to money lent upon respondentia, <)73. 

RETAINER : 

may be given in evidence on plene adrniiiistravit, 7^9* 
of the right of retainer by an executor, 757. 
executor de son tort cannot retain, 758. 
see Lien. 

RETURN : 

of premium, P65. 
of prpeess, 8(jl n. 

REVERSION: 

assio-nee of reversion may enter for non-payment of nmi', 
&c., or bring covenant by stat. 32 H. 8. r. 3 1., 181, 2, 3. 
see Covenant. 

REVOCATION: 
sec Will. 

RIENS IN ARRKAR: 

good plea to debt for rent, 5S2. 

of plcfiding riens in arrear to an avowry for rent arrear, 

112 - 2 . 


s. 


SAILING; 

with convoy, warranty, 938. 

SALE : 

action cannot be maintained for price of goods sold upon 
credit, until the time for credit is expired, 71. 
doctrine relating to the sale and warranty of horses, (i25. 
in whom the property is upon the sale of goods, 1258. 
under what circumstances vendor may resell his goods, ib. 
sale is complete by delivery of goods to carrier, 39 1. 
under what circumstances innkeeper may sell horse left 
in his stable, 1285 n. 

SALVAGE: 

of the rate of salvage as settled by the last prize act, 896,7. 
jDersons preserving goods which have been abandoned at 
sea are entitled to a compensation, 1277. 

SCANDALUM MAGNATUM : 

of the remedy for this injury, 1153. 
how to declare, 1164. 
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words actionable in the case of a peer, wliicli would 
not be ill the case, of a commoner, Uoj. 

SEA: 

of plaintiffs beyond sea, at time of cause of action, with- 
in what time they may sue, 140. 
dcicudants beyond sea, at time of cause of action, may 
be. sued on their return, 142. 

SEAMEN: 

of their wages : 

agreement relating to, must bo in writing, M i;i. 
must specify the w:iges and voyage, I14;i,4. 
and must be signed by seamen within tlirec days, 
1144. 

mariner not obliged to produci^ the written agree- 
ment in court, ib. 

of tlie penalties imposed on seamen for desertion, 
11 b"). 

what shall Ix^ deemed desertion, ib. n. 
of the reouhttioHS : 

for the government Of seamen employed in tlie 
coasting trade, !14(?. 

for preventing desertion of soanuai from ships 
trading to the West Indies, 1147. 
ship-owners must not advance to seamen, while 
beyond sea, inure than a moiety of wages due, 
1148. 

freight the mother of wages, il). 
if ship be captured, seamen lose their wages, 1 149. 
ship seized by way of retaliation, and afterwards 
restored, cannot be considered as captur(*d, 1 1 j(). 
where impressed seaman is entitled to wages pro 
laiito, 1161. 

of the remedies for the recoverif nf seamen's toages: 
in the court of admiralty, 1162. 
and at common law, ib. 

SKA-WORTIIINKSS: 
implied warraiity, 998. 

SECOND DELIVERANCE : 

writ of, when it must be sued, 112.V)' 
ill what case it operates as supersedeas to the rctorno 
habeiulo, 112(). 

SEDUCTION : 

action for, 1039. 
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SEIZURE: . . 

owner of ship, seized as forfeited, cannot maintain tres- 
pass, 6‘35 n. 

hostile seizure is not necessarily capture, so as to defeat 
seamens claim for wages, lloO. 

SENTENCE: 

of cotmcil at war, where evidence, 36. 
sentences of foreign courts of admiralty are conclusive 
evidence, in actions on policies, upon all subjects 
within their jurisdiction, 944,5. 
where a warranty of neutrality shall be falsified by fo- 
reign sentence, 944,5,6. 

but these sentences must be legal sentences, 947. 

SEQUESTRATION: 

nature of this proceeding, ISS n. 

SERVANT: 

see Master and Servant. 

SERVICE: 

of declaration in ejectment, o'St. 
of notice to quit, 07 1,5. 

SET-OFF : 

at common law, 142, 544. 
by statutes*, 14*2, 5 14. 

how defendant may conclude his plea, 1 13. 

bts must l>^; mutual and due in same right, 144, 547 
:n cases of exorutors, 145. 

cannot be of debt barred by statute of limitations, 146. 
cannot be of a peijalty, ib. 

reducing demand under 4lH .docs not afiert jurisdiction 
of superior court, 147. 
to tlebt on bond, 51 1 to 51?. 

SHiailEF: 

remedy against, for escape, 

at common law, 584. 
by statute, ib. 

liable for escape after recaptidh on escape warrant, 586. 
must appoint deputies to make replevins, 1097. 
liable for taking insufficient pledges, 1099, 1 
cannot be made a trespasser by relation, 1223. 
cannot justify breaking open outward door to execute 
process, 1238. 

trover lies by sheriff agWiist person taking a>vay goods 
%*!eized in execution, 1261. 
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SHIP: 

ship owners not liable for embezzlement l)v innrinors 

nor for any loss exceeding value of vessel and fivi^dit 
390. - 

nor for any loss by lire, ib. 

nor for jewels, ^e. unless the value is specified, ib. 
action against ship-owner must be brought by con- 
signee of goods, 391. 

master of ship has no lien on ship for money expended 
in repairs, 1280. 

sale of the whole of a ship by part ownen* is not C(jniva- 
lent to destruction, so that co-tenant may maintain 
trover, 1271 n. 

master of ship has no general authority, by law, to sell 
ship or cargo, 12()9. 
see Registry. 

SIMONY : 

definition of, ;)29. 
statutes relating to, ib., 530. 

resignation bonds, where good and where simoniacal, 
531,2. 

case of Bisliop of London v. I'fytclie, 532. 
ground of the decision in that case, 533 n. 

SLANDKR: 

seandalinn magnatiim defined, 1 153. 
statutes relating lo, ib. 
form of declaration, 1151. 

what words are actionable in the case of a peer, 
1155. 

of the action for slander, 1155. 

where it lies fur words actionable in themselves, 
1155, (i. 

how words are to be construed, 1 157. 
of words not actionable in themselves, lltX). 
what special damage sulficient to sup]>ort acti^Jii 
ib. 

in what case two persons may join for slander, 
11()L. 

wdiere the republication of slaiuler is actionable, 
ib. 

of the declaration, ib. 

meaning of the term innuendo, llCr2. 

ollice of the innuendo, ib. 

in wdiatcase averment of colloquium isneges^ary. 
1103, 4. 
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jury to decide whether meaning is such as is im- 
puted by the innuendo, il64. 
evidence, 116()\ 
costs, 1167. 
see Pleadings — ^Libel. 

SOCIETYj 

one member of amicable society cannot maintain trover 
against another for taking away a chattel belonging to 
the society, 1270. 

SOLVri' AD DIEM, AND SOLVEP POST DIEM : 

of pleading payment at common law and by statute', 5‘]7. 
if bond has lain dormant for 20 years, payment will be 
presHmedy 53ih 

doctrine of presumed payment first laid down by J.ord 
Hale, ib. n. ^ 

indorsements of receipts for interest, made by obligee 
before 20 years elapsed, will rebut presumption of 
payment, 540. 

indorsements of receipts, after 20 years, not admissible, 
‘541 n. 

gPECIAL'lT : 

assumpsit will not lie on a specialty, 427. 
exceptions to this rule, ib. n. 

STABLE-KEEPER: 

liable for the negligence of his servants, 383. 

STAGE COACH: 

proprietor of, how far liable as common carrier, 378. 
sec Carrier. 

fiTAMP : 

amount of stamp duties on bills and notes, 2P4. 

on policies of insurance, 883. 
stamp must be of proper value and denomination, 294. 
where new stamp is required on bill of exchange, 297,8* 

on policy of insurance, 

885 n. 

STANDING CORN : 

where it goes to devisee of land, 1265 n. 

STATUTE MERCHANT OR STAPLE : 

in what order to be paid by executors, 738. 

STATUTES: 

20.H. 3. c. 4. (stat Merton) approvement of common, 

joa 
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52 H. 3. c. 4. (stat, Marlebridge) driving distivss out of 
county, ooO. 

unmisonublc d ist rcss , o\) 3 
c. 21. who may take replevin of dislivsst s, io. 07 _ 

3 Mw. 1. c. 34. (West. 1.) scaiulaluin niao;natiiiii, 1 1;)3, 

6' hdw. 1. c. 1. (stat. Gloucester; s. 2. costs, 1I20 

13 Edw. 1. stat. 1. c. 2. (Wcstni. 2.) pledges to ’prose- 

cute in replevin, 

\vrit of pone, to remove ])laiiit. 

1 10(). 

second deliverance, 1125. 
c. 11. process of execution in account, 
7. escape, 5S4. 

c. 23. account by e\e(!utors, 3, 7 15. 
c. 4(>. approvement of common, 40.Q. 

4 Kdw. 3. c. 7. actions by executors, 744. 

25 lidw. 3. stat. 5. c. 5. executors of executors, 731, 
745. 

31 ImUv. 3. stat. 1. o. 1 1. administrators, 3, 745. 

3 4 h^dw. 3. c. 1(3. line and iion-clainu ()<)7. 

45 I '.dw, 3. c. 3. exemption from titlies, 111)2. 

1 R. 2. c. 12. eseap(‘, 585. 

2 R. 2. c. 5. scandalum inagnatum, 1153. 

12 R. 2. c. 2. sale of uHices, 0*2. 

c. 11. scan.ilalum nvagniitn>n, 1154. 

13 R. 2. slat. 1. c. 13. (inalilication to kill gaine, 834 n. 

23 U. 0*. c. 10. bail to sheriff, .5^8. 

i R. 3. c. 7. I'iMcanil nMn-ciahn, oT;7. 

3 11- ;. c. 10. costr. — error, 1130. 

4 ][. 7. c. 21. I'nv’ aH»: i/j:i-claiin, (i{)5, (><)7. 

II n. 7- i - 20. dis<‘oritu!uanc>‘s by w iU;, (J05. 

7 li. 8. c. 4. re< (terrors — distress, (i4 I. 

s. 3. damru'yes — costs, 1 1.30. 

21 II. 8. c. 5. s. 3. ad’iiinistralio!!, 715 n. 

c. 11. restitution of goods felonionslv stolen, 
120*J). 

c. 13. s. 5. clergymen trading, 172 n. 
c. 1<). daniagi^s, costs, &c. 1130. 

27 fl. 8. c. 20. titiics, 1100- 

2S il. 8. c. 15. wilful dtstruction of sliips — Irial, l)Ol n. 

31 11. 8. c. 13. s. 21. dissolution of rtdigious housc.^, 

1200. 

32 H. 8. c. 1. stat. of wills, 809. 

c. 2. s. 3. limitation of avowry, 1123. 

c. 7- s. 7. recovery of tithes, 1189. 

c. 28. lease by tenant in 6*95. ^ 
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39 H. 8. c. 28/ »- (5. act of busbaml — di^^Coiiihui.iiu o, <xMn'. 
c. 33. descent toHiiig entry, 
c. 34. covenant — assigncesuf reveisiuii, -ltjl/2, 3. 
(*. 3(). s. 1. fine with proclamutioiis, (i.07 n. 
c. 37. s. 1. debt for rent service, &(r. by exec u- 
tor, .^73. 

c. 37- s. 1 , 3, 4w distress — persona! rc{e.*esentat.lvc, 

&C.6U. 

33 H. 8. c. 39. bond to the king, 739 n. 

34 & 35 II. 8. c. 4. bankrupi, 170*. 

37 H. 8. c. 9. s. 3. usiirv, 533. 

2 & 3 Kdw. (). c. 13. s. ] , 2, 3, 4,5, (), Irtlies, 1 ! 90 to 1*20 1, 

3 &: 4 Edw. 0‘. c. 3. approvement, lOP. 

5 & O' Edw. O', c. If), sale of otficc's, 0*2, 525. 

1 & 2 Ph.& ]M. c. 12. driving distress out of hundred, 

050. 

s. 3. delivery of distresse s, 1097. 

2 Ph. 8i j\T. c. 7. sale c4* horses in market overt, 1259. 

5 Eliz. c. 9. perjury, 784. 

13 Eliz. c. 5. fraudulent conveyance, 500*. 
c. 7. s.l. bankrupt, 17, 173, 178. 
c. 8. usury, 533, 4. 
c. 10. s. 3. church leases, 1203. 
c. 20. rec tor s lease, 1219. 

1 8 liliz. c. 3. s. 2. order of filiation, 85(i ii. 
c. 5. s. 1. informer, 005. 

s. 3. compounding penal actions, ib. 

27 Eliz. c. 8. error, 1155. 

31 Eliz. c. 5. s. 5. lirnitsxtion of actions, 000. 
e. 0*. simony, ,529 to 531. 
e. 12. sale of liorses in market overt, 1259. 

43 Eliz. »■. 0\ s. 2. costs, 42. 

I .Jac. 1. c. 15. s. 2. bankrupts, 173, 178. 

s. 10. summons, 853. 

s. 14. payments to bankrupt proueted, 
210*. 

c. 21. pawnbroker, 120*8. 

c. 27. s. 0. qualification to kill game, 834 n. 

3 Jac. l.c. 7. s. 1. attorniesr— costs, 155. 
c. 8. costs in error, 1 130. 
c. 13. s. 5. qualification to kill deer, 834 n. 
c. 15. s. 4. costs, 147. 

7 Jac. 1. c. 5. officers, 31, 80*1. 

, c. 1 1. s. 6. qualification to kill game, 834 n. 

21 Jac. i. c. 4. penal actions, 003, 4. 

c. !2. s 5. venue in actions against J. P. &c. 
costs, 20, ^55. 
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21 Jac. 1. c. 1(3. stat gf limitations, s. 1, 2. p. 70 h 

S. 3. p./l, 14, 129»582, 68(i, 112 4, llo'O, 
1-211, s. 4. p. 138. 5. p. lllLi, 

7.p. 110, IIGO. 
s (J. costs, llf}7. 
c. 17 . s. 2. jgsury, .034. 
c. 19- s. 2. bankrupts, 179. s. l.O. p. 173. 
s. 11. reputed oxvnership, 1 98. 
s. 14. bankrupt, -217. 

1-2 Car. 2. c. 13. s. ‘2. usury, 534. 

c. IS. navioatioii act, 12*23. 

1.3 Car. 2. stat. £. c. 1. corporation act, 1073. 
lo‘ Car. 2. c. f). Avillul destruction o\ ships, 973. 

c. 7. s. 2, 3, gaining, 1299. 
i(i& 17 Car. 2. c. 8. jeofails, (>07, 121.3. 

s. 1. pleading-omission, 30. 
s. 3. bail in error, 719. 
s. 4. damages, costs, 71.9. 

17 Car. 2. c, 7- replevin — costs, ] 120*, 7, «, 9* 
c. 8. administrator t'lo/j/s fiun, 732. 

22 & 23 Car, 2. c. 9. costs, 40, 1249 

c. 23. s, 2 .apj><jintin(*ntof game-keepem, 

83(>. 

s. 3. qualification to Iciilgame, 834- 

23 Car. 2. c.2. test act, 1075. 

29 Car. 2. c. 3. s. 1. statute of frauds, 780. s. -2. ib. s. 3. 

p. 404, 783. 

s. 4 . agiviunent, 49, 104, 730, 781. ■> '> 
p. 809- s. 0. p. 821. s. 12. p. 809. 

s. 17 . p. 801. 

c. 7 . s. 5. Sunday, 832, 1133. 

30 ('ar. 2. (\ 7. s. 2. (!XCCUtof de si)n tort, 74-2 11 . 

2 W. Sc M. c. 5. s. 2, sale of distress, 6*31. 

s, 3. loose corn and hii}' — distress, 01 * 2 . 
si 4. -pound breach — damages — costs, 
053, 

3 & 4 VY. &. M. c. 1-2. 8, 21. carriage of goods, 3.91. 

c. 14, devi.see chargeable w itii heir, 428, 
0 O 8 , 9 . 

s. 6. liability of heir after alienation, 

s. G. riens pt-.r descent, 3G7 . 

4 & 3 \V. Sl M. c. 18 filing informations, 1067- 

c. 20. s. 2* dogget of Judgments, 739 11 - 
c. 23. s. 4. game keepers, S3 7 . 
s. 10. costs, 1253. 

c, -24. s. 12 . executor ofexccutor, 742 ii. 
3 15 


VOL. ir. 
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7 & 8 W. 3. c. 4. Treating Act, 619- 

c. 6. s. 8, 9. recovery of tithes, 1189, 1 190. 

, c. 22. s. 21. registry cle novo, 1 138, 1 143. 
c. 84. tithes— quakers, 1U)0. 

8 & 9 W. 3. c. 11. s. 1. costs on acquittal, 41,1 130, 1286. 

s. 2. costs in error, 1181. 
s. 3. costs — tithes, 1198. 
s- 4. wilful and malicious trespass — 
costs, 41, 1254. 

s. 8. assigning breaches— -damages — 
judgment, 560, 1, 2, 3. 
c. 27. escape, 589, 593, 596. 

9 & 10 W. 3. c. 17. bills of exchange, protest, 325, 6. 
s. 3. lost bills, 328. 

c. 44. East India Company, monopoly, 925. 
11 & 12 W. 3. c. 9. costs, 40 n. 

1 Ann. stat, 2. c. 6. s, 2. escape, 586. 

c. 9. s. 4. wilful destruction of ships,901 n. 

3 & 4 Ann. c. 9- s. 1. promissory notes, 362. 

s. 4, 5, 7, 8. bills of exchange, protest, 
327, 8. 

4 Ann. c. 16. s. 1. exception — pleading, 30. 

s. 4. pleading several matters, 606, 1114. 
s. 6, 7. venire, 607. 
s. 8. view, 1251. 

8. 12. payment of bond, 537, 8. 
s. 13. bringing principal, &c. into court, 
560 n. 

s. 16. bringing action after claim, 666, 705. 
s. 17, 18, 19. limitation of actions, 142. 
s. 20. assignment of bail bond, 554. 
s. 27. account, 2, 3, 6. 

5 Anil. c. 1 4 • s. 2, 3, 4. game — sale of, &c. 838-841. 

6 Ann. c. 22. s. 9. Bank of England, 287- 

7 Ann. c, 12. s. 3. ambassador, &c.-^istress, 644. 

s. 5. traders’ protection, 173 n., 196. 

8 Ann. c. 14. s. 6, 7- distress after lease determined, 647* 

9 Ann. c. 6. s. 57- assurances on marriages, 869 n. 

c. 14. gaming, 305, 525, 1300. 
c. 20. s. 1, 2, 7. mandamus, 1029. 
s. 4. quo warranto, 1068. 
s. 5. judgment— costs, 1091. 
c. 25. s. 1. game-keepers, 836. 
s. 2. game— ^ale of, 841. 
s. 3. destroying game in night time, ib. 

JO Ann.c. 15. s. 3. bankrupt — liability of partners, 232. 
12 Ann. stat. 2. c. 12.'sin[^ny,530. 

c. 16. s. 1. usury, 305, 534. 
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J Utio. 1. c. 11. gatiifi-keepers, 8.%'. 
c. 13. pilotage, f);3o n. , 
c. 13, s. 8. (kftth of sheiitY, o9r>. 

4 Geo. 1. c, 12. wilful destruction of ships, 901 n. 
ii Geo. 1. c. 18. 8. 12. insurance, ()4, 888, 9. 

7 Geo. 1. c. 21. s. 2. bottomry, 973. 

s. 14. pilotage, 933 n. 

c. 31. bankrupts, securities payable at future 
day, 247, 8. 

8 Geo. 1. c. 19. s. 1. action of debt, game, 842. 

c. 24. s. 7- searnaifs wages, 11 48. 

11 Geo. 1. c. 4. election of mayors, &c. 1007, 8. 

c. 29. s. (), 7. wilful destruction of ships, 901 ii. 
c. 30. s. 43. assurance companies — pleading. 


300 n., 922. 

2 Geo. 2. c. 22. s. 13. eet-otf, 142, 1 45, 502, 544, 1 124. 

c. 23. s. 23. attoriiies* bill, 15(), O’Ol n. 
c. 24. bribery, 609, 613. 

c. 36. s. J., 2, 7, 8, 9, 13. seamen— wages, 1 1 13, 
4, 1145,6 n. 

s. 3, 5, 6. penalties for desertion, 1145. 

1 Geo. 2. c. 28. s. 1. tenants holding over after notice, 
57S-57o. 

6. 2. ejectment — entry for rent arrear, 689. 
s. 4. payment or tender of rent — stay ul 
proceedings, 690. 
s. 6. rent seek, &c. — distress, 639* 

3 G. 2. c. 20. pilotage, 955 n. 

c. 30. s. 7. general plea of bankruptcy. 231. 
s. 9. second bankruptcy, 237, 240. 
s. 11. bankrupt, certilicate, 86. 
s. 12. avoiding certificate, 238. 
s. 22. bankrupt, written securities payable 
at future day, 247, 249. 

6. 23. petitioning creditor’s debt — Iniud, 
231, 245, 6. 

s. 24. bankrupt, 179. s. 39. p. 173, 174 u, 
s. 40. p. 177. 
s. 28. set-oft^ 241. 

7 (J. 2. c. 8. stock-Jobbiilg act, 309- 

c. 15. liability of ship-owners, 389. 

c. 20. s. mortgage ; stay of proceedings, 662 n. 

8 G. 2. c. 24. s. 4, 5. set-off, 142, 146, 544, 5, 6. 

9 G. 2. c. 38. bribery, 613. , , . 

U G ^ c 19. s. 1, 2, 7. fraudulent removal, distress, 

648 n„ 649. 
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1 1 G. 2. c. 19. s. 84 growing crops, &c. distress, 642, 619, 

650. 

s. 12. ejectment, notice to landlord, 688. 
s. 14. action for use and occupation, 1287^ 
s. 15. executor of tenant for life, appor- 
tionment of rent, 581, 745. 
s. 18- double rent — distress, 576, 640. 
s. 19. irregularity in distress, 654. 
s. 21. general issue, 1229. 
s. 22. avowry for rent arrear, 1120. 
s. 23. sureties in replevin, 1100. 

1 2 G. 2. c. 1 3. s. 5, 6. attornies, 156 ii., 159. 
loG. 2. c. 19. horse racing, 1301. , 

15 G. 2.C. 13. s. 5. Bank of England, 287. 

17 G. 2. c. 38. s. 8. distress for poor’s rate — trespasser ab 

initio, 654. 

18 G. 2. c, 34. s. 1 1 . horse racing, 1301 . 

19 G. 2. c. 32. s. 1. payments by bankrupts protected, 220. 

c. 34. s. 1(). seizure — costs — damages, 12()9. 
c. 37. s. 1,2, 3. assurance — interest, 957, 1298. 
s. 4. re-assurance, 956. 
s. 5. bottomry, 973. 

21 G. 2. c. 28. s. 3. carriage of goods, 391 . 

22 G. 2. c. 47. s. 6. Southwark Court of Requests’ Act, 

148 n. 

23 G. 2, c. 33. s. 19. suggestion, costs, 147, 153 n. 

24 G. 2. c. 18. s. 3. venire, 607. 

c. 40. Gin Act, 60. 

c. 44. s. 1, 3, 5. notice of action against J. B., 
855,6, 7. 

s. 2. tender of amends, 857. 
s. 4. bringing money into court, 857. 
s. 6. <leinand of copy of warrant, 857, 8, 9. 
s. 7. verdict — fcosts, 859. 
s. S. limitation of action against J. P., &c. 
ib. 

25 G. 2. c. 6. s. 1 , 2, 6. attesting execution of wills, 819. 

26 G. 2. c. 2, game — limitation of action, 84 2, 844 n. 

c. 19. s. 5. compensation for saving ship or goods, 
1277 n. 

c. 33. marriage act, 16 to 22. 

28 G. 2. c. 12. s. 1. 2. game^sale of, 838 n. 

3 ] G. 2. c. 40. s. 1 1. factor, 765. 

2 G. 3. c. 19. s. 1 . game, 843. 

B. 5, 6^ costs, 842. 

4 G. 3. c. 33. bankrupt, 180i 
7 G. 3. c. 40. carriage of goods, 391. 
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13 6. 3. c. 55. game, 843. 

s. 12. costs, ib* 
c. 78. liighway, I24(), 7 n. 
c. SO. game, 841. 

14 6. 3. c. 48. s. 1, 2, 3. assurance on lives, 975, I29f). 

17 G. 3. c. 50. s. 10. auction duty, l()(>n. 

lOG. ,3. c. 5 (). s. 5,0’, 7, !2. auction fluty, 167 n. 

21 6, 3. c. 53. marriage in chufuds erected since i\I;\r- 
riage Act, K) n. 

29 G. 3. c. 93. s. 1,9, J. ransom of vessels, 895. 

23 G. 3. c. 70. s. 30, 34. protection of excise oHicf'rs, ;>0, 
96 n. 

94G. 3. c. 47. s. 3.5. protection of custom-house oiVici'rs, 
30. 

95 G. 3. c. 44. policies of insurance, 879. 

c. 50. s. 9. deputations of game-kee pers — certiii- 
cate, 837. 

96 G. 3. o. 57. s. 38- deeds executed in 1", I. — evidenci?, 

516. 

c. 60. registry of ships, 1135,6, 1 138, 1143. 
c. 80'. liability of ship-ow'ri(‘rs, 390. 

97 G. 3. c. 1. insurance on lottery tickc'ts, 8(i9 n. 

c. 29. parishioner — witness, 607. 

28 G. 3. c, 34. s. 14. registry of ships <lo novo, 11 13. 
c. 37. s. 20. auction dut}', 168 n. 
c. 56. policies of insurance, 873, 

31 G, 3. c. 25. stamp — bills of exchange, 297 n. 

c. 35. witiu sscs, 81 6. 
c. 39. seamen, 11 JO’. 

32 G. 3. c. 58. limitation of time as to quo warranto in- 

formations, 1077, 1085. 
c. 60. libel — verdict, 992. 

31 G. 3. c. 68. registry of ships, 1136, 7, 8, 1 140, 1143. 

35 G. ,3. c. 63 . s. 13. policy — stamp, 885 ii. 

37 G. 3. c. 45. s. 9. Bank Act, 150 n. 

c. 73. seamen — wages, 1147, 8. 

c. 78. pilotage, 955 n, 

c. 136. stamp — bills of exchange, 996, 7. 

38 G. 3. c. 78. newspaper — publication, 990, 1. 

c. 87. s. 4, 5, absence of executor beyond 
sea, 733, 4. 

s. 6. infant executor, 733. 

39 G. 3. c. 34 s. .‘3. game, 843. 

42 G. 3. c. 85. s. 6. protection of persons holding 

public employments, 29. 

43 G. 3. c. 18. amendment of Bank Act, 150 n. 

c. 46. s. 4. action on judgment — costs, 572. 
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43 Geo. 3. c. 37. convoy, 941, fi. 

c. 127. s. 6. stamp— bills of exchange, 29(3. 
c. 141. protection of J. P., 860. 
c. 152. pilotage, 955 n. 

•c. 160. s. 39, 40. 41. Prize Act, 896, 7, 961 n. 

44 Geo. 3. c. 77. marriage in chapels erected since Mar- 

riage Act, 16 11. 

43 Geo. 3. c. 124. bankrupt, 180. 

46 Geo. 3. c. 135. bankrupt, 217 to 219. 

48 Geo. 3. c. 55. duty on game certificates, 846. 

c. 83. s. 6. actions against persons holding pub- 
lic employments— venue, 835. 
c. 93. s. 2. appointment of gamekeepers, 836. 
c. 123. discharge of debtors, 592, 3. 
c. 127. marriage in chapels erected since Mar- 
* riage Act, 17 n. 

49 Geo. 3. c. 118. bribery, 6ll. 

c. 121. s. 2. bankrupt — execution, 219. 

8. 6. bankrupt— assignees, 239. 

6. 8. surety for bankrupt may prove 
under commission, 234. 
s. 9* bankrupt — proof of debt paya- 
ble at future day, 250. 
s. 10. bankrupt— commission, proof of 
trading, &c. 943. 

s. 12. bankrupt— action against as- 
signees, 299. 

s, 14. creditor suing estopped from 
proving, 239. 

8. 19. bankrupt— lessee, 236. 

•)2 Geo. 3. c. 39. pilots, 955 n. 

c. 93. gamekeeper’s certificate, 837, 846 n., 847. 
c. 146. registry of marriages, 21 n. 

53 Geo. 3. c. 127. s. 5. tithes, limitation of action, 121 J. 

54 Geo. 3. c. 141. game, 848. 

55 Geo. 3. c. 63. Highway, ^tc. 1946, 7 n. 

c. 184. stamp duties— bills of exchange, 204 to 
296. 


insurance, 883*883, 978. 

s. 37. administering without probate, 


727. . 

c. 192. copyhold-surrender to the use of 
will, 809- 

56 Geo. 3. c. 130. game, 841, 

c. 137. bankrupts, 1309. 

STOCK : ^ ^ 

where bond for securing mon^y paid for stock-jobbing 
difierences is good, 91 n. 
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bill of exchange given for the amount of slock-jobbiiirr 
differences cannot be enforced, ;)C)8. 
dividends in the public funds, not apportionabie, 581 n 

STOLENHORSiiS: 

statute regulations as to, 

STRANGER : 

covenant for act of, 482 n. 

SUBSCRIPTION : 

of vrills, 812. 

SURCHARGE: 

of common, 413. 

SURCTY: 

if a creditor give time to the principal debtor, the col- 
lateral sureties are discharged, 347. 
principal cannot be released without its operating for the 
benefit of the surety, 36*9. 

SURGEON: 

whether a surgeon and apothecary, not qualified, is fo 
be consiflered as an inferior tradesman within the slat. 
4 & 5 W. and M. c. 23. s. 10., 1253. 

surrendi:r: 

defendant discharged out of custody on giving hail bond 
cannot surrender himself without assent of shiirilV, 
556*, 7 n. 

by stat. of frauds, leases, &c. cannot he surrendered 
without deed or note in writing, 7R3. 
heir of copyhold estate may surrender before adiniU 
tance, 6*61 n. 

until admittance of surrenderee, copyhold remains in 
surrenderor, ib. 


T. 


a wager on the amount of a tax is illegal, 1303. 
covenant to pay property tax, void, 448. 

TENANCY: 

at will not favoured, 667. 

TENANT: . , , , 

tenants wilfully holding over after notice given by land- 
lord, forfeit double the yearly value, 573, 4, 5. 
tenant holding over under a fair claim of right, does npt 
hold over wilfully, 574 n. 
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tenattts holding over after notice given by themselves, 
are liable to double rent, 57^. 
what things are considered as fixtures as between land- 
lord and i nnnt» 

under a le ase for tourteen or seven years, the tcnayit only 
has the option of dcterniiiiing it at the end of the first 
seven years, 428 n. 

TENANT IN COMMON : 

may maintain acc’ount against his companion, 
how tlie declaration must he framed, ib. 
hov/ he must declare in ejectmen:, o8l. 
wiiat acts of tenant in common shall amount to an ouster 
of companion, 70:1. 

one tenant in common may maintain trespass against his 
campanion for mesne profits, 721. 
one tenatit in common cannot maintain trover against his 
companion, except where there has been a destruc- 
tion, or something equivalent to destruction, of the 
chattel, 1272. 

tenants in common must join in actions relating to per- 
sonal 1}% 

as in an avowry for taking cattle damage fca:>ant, 
1116\ 

and on stat. for not setting forth tithe, 120q. 
tenants in common matf join in action for a nusance, 
1052. 

TENDER: 

plea of, in assumpsit, 148. 
what shall be a good lender, iU. 
at what time tlielmder must be made, 150. 
tender to agent aiilhorized to receive payment is good, 
ib. 

in what form a tender must be pleaded, ib. 
cannot be pleaded after imparlance, 151. 
of the replication to a plea of tendc'r, 159. 
after a tendei there cannot be a nonsuit, ib. seel qua;, 
tender and refusal equivalent to performance, 10^?. 
tender and refusal will not support plea of payment after 
the day, 530. 

tender of amends before distress makes it unlawful, 1 lip. 

after distress, and before impounding, 
makes detainer unlawful, ib. 
cannot be pleaded in replevin under 
stat. 21 Jac. 1. c. 16., ib. 
but n^y in trespass, 12-19, 
latitat may be replied, ib. 
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rvmi: 

outstanding, where it bars an ejectment, boO. 
enlargement of, n. 

TIMBER: 

timber trees of 20 years’ growth are exempt from titlie. 

1 lyy 

Jaiullord may maintain trover for timber cut down dur- 
ing continuance of lease, 

tenant for lite, without inipe«achment of waste, is euli- 
tied to timber at the moment when it is cut dow n, ib. 
trustees ot an estate per autre vie cannot maintain tro- 
ver for trees felled, ib. 

TITHES: 

definition, IISS. 

rermnly for by sUvt. 32 IL 8. c\ 7^, 1 ISt). 
by assumpsit for a composition, ib. 
proof necessary to support this action, ib. 
interest not recoverable unless day fixed for payment, ib, 
sed qme. 

remedy for recovering small titlies under 4()s., by appli- 
(‘lUion to two J. P., ib. 
in case of qnakers, llf)0, 

land-owner may maintain an action against tithe-owiKU’, 
for sullcring tithe to remain on the land an unreason- 
able time after it was set out, 10 IJ). 
but this action cannot be maintained, unless tithe lui:- 
bcen duly set out, lOoO. 
how the tithe of hay should be set out, ib, 
notice of setting out, not required by common law but 
may be by custom, 1052. 

provisions of stat. 2 & 3 l idw. 6, fr. 13. for not setting 
out tithes, 1100. 
first sect ion, ib. 

when actions of debt were first brought on this statute, 
11.91. 

predial tithes, 1192. 
what arc such, ib. 

\\ here tithes of wood may be taken, ib. 
timber trees of 20 years’ growth, where exempt, ib.,1 1.03. 
mere non-payment of tithes, for more than 40 years, 
will not exempt party from paying, 119-1. 
parol agreement for retaining tithes is good, 1195. 
what notice must be given to determine a composition, 
ib. 

composition determines on death of an incumbent, and 
is not binding on successc>r, 1 19(>. 
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second section of stat. 2 & 3 Edw. 6. wilating to the re- 
medy in Ecclesiastical Court, and costs, 1198. 
third section, as to tithe of cattle feeding on waste, ib* 
fourth section^ as to exemptions : 

1. by laws of the realm, 1199. 

2. statutes, ib. 

3. privilege, ib. 

1. by papal bull, ib. 

2. by composition, ib. 

3. by order, as Cistertians, Templars, llospi* 

tallers, ib. 

4. unity of possession, 1200. 

of exemptions by laymen at common law: 

1. by composition real, 1201. 

2. de niodo decimandi, ib. 
definitions of composition real, 1202. 
evidence to support it, 1203. 

fifth section, relating to barren heath or waste ground, 
being exempt for seven years, ib. 
what shall be considered as barren land, 1204,6. 
of the persons to whom tithes are due : 
rector, king, vicar, 1206,7,8. 
by whom action on stat. may be brought, 1208. 
party bringing action must be entitled to tithes at 
time of severance, ib. 

.action must be brought by party grieved only, ib. 
may be maintained hy executors, but not against, 
1209. 

against whom the action may be brought, ib. 
declaration: 

not necessary to set forth title, ib. 
evidence: 

possession prima facie evidence of title, 1211. 
what may be given in evidence on general issue, 
1213. 

see J udgmeiit — Pleadings — V erdict. 

TRADE: 

infant cannot trade, 123. 

what bonds in restraint of trade are good, 620. 

TRANSITUS: 

stoppage in transitu, 1169. 
doctrine of, ib. 

owes its origin to courts of equity, but is now 
a legal right, ib. 

who shall be considered as capable of exercising 
this right, 1170. 
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under what circumstances the trarwifus shall be 
considered as continuing, 11 7^. 
when the transitws is determined, 
how for the nogociation of the bill of lading may 
tend to defeat the right of stopping in iransiiu, 

TIlliATlNG : 

at elections, (iW, 

TRESPASS : 

of trespass quaro clausum fregit, 1516. 

where it may be maintained, 1517- 
plaintiff must have exclusive possession, il). n. 
but tortious possession is sufficient against wrong- 
cloer, 1519. 

of ti(,*spass for taking goods, 1550. 
constructive possession sufficient to maintain the 
action, ib. 

trespass lies for gleaning, 1551. 
where trespass will not lie, 1525. 
of the declaration: 155o. 
venue, ib. 

of alleging the commission of the trespass posi- 
tively, and not liy way of recital, ib. 
day, ib. 

of the continuando, ib. 

in trespass for taking goods, the goods mur4 be 
speeilied, 1557. 

and that they were the plaintiff’s goods, 155tS. 
how^ to declare for taking deer, ib. 
of the general issue : , , . 

title, lease for years, &c. may be given m evi- 
dence under the general issue, 155.0. 
hilt not profit a prendre or easement, ib- 
of the common hai\ or liberum tenementum^ 1531. 

hisi ory of this pica, and different forms in which 
it was pleaded, 1535. 
of the new assignment, ib. 

inconveniences resulting from the common oar 
and new assignment, 15.33. 
rules of court for the remedy of Uiese inconve- 
niences, ib. I 1 • ^ 

see Accord and Satisfaction— h^stoppel— License 
Process — ^Way — T ender— Costs. 

TROVER: . 

definition of this action, 1 -oo- 
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requisites to maintai^f the action: 

1. absolute or special property, 

nature of absolute piopcrty, r’ro- 

the right of property ii.ust he ctiepletc, 12af). 

special property defiiuid, i* o'J. 

cases illustrating the nature of, ib. 

2. right of possession, 1^63, 

3. trover wdll not lie for things fixed to free- 

hold, 126'4. 

what shall be deeinc<l fixtures as betwe. , teir 
and executor, executor of teL:ii!t for ih. nd 
-ren ainder man, landlord anfi j it, 
what things tenant may removi , i 
where standing corn \ eloiigs to devisee of land, 
ib. w 

4. wrongful conversion, 

what shall be considered as a conversion, 1560. 
hy U'hom trt,rtr connat he maif»ttif>nd: 

by one tenant in coininon,&c agaiust«anolhcr, 1'270- 
but if tenant in common destroy the thing in com- 
mon, trover will lie, 1271. 
rule that tenant in common cannot maintain trover 
against his companion, holds only where the 
law considers the possession of one to be the 
possession of both, 1272. 

that all the part owners have not joined can he 
pleaded in abatement only, 1273. 
declaration: 

venue, 1273. 
form of declaration, ib. 
how the goods must be described, ib. 
how possession must be stated, 1274. 
of trover by and against husband and wife, 1275. 
plea: 

not guilty, 1275. 

what may be given in evidence under it, ib. 
statute of limitations, 1276. 
emd€7ice : 

what necessary to support the action, 1282. 
of proving instruments, &c., ib. 
debenture, ib- 

certificate of ship’s registry, ib. 
in trover for a ship, what proof necessary, 1283. 
what shall be evidence of aconvemon, 1283, and 
see Appendix, 1312. 

possession must be proved in defendant himself, 
1285. 
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in vvliat cases the court will stay piweedinos ou 
bringing Ihe subject matter of the action mtc 
court, and on payment of costs, l'28(j. 
see Costs—Judguient— Lien. 

TRUST ; 

under what circumstances court will presume an out- 
standing term surrendered, Ooi). 

if it appear that legal estate is outstanding in another 
person, cestui que trust cannot recover in eiectuieui 
6 (> 0 . 

devisee, or executor in trust, may be a witness in sup- 
port of the will, 821. 


u. 


UNDER-LEASE: 

iio breach of covenant, not to assign, 450. 

USE AND OCCUPA'HON: 

where assumpsit for rent arrear might have been main- 
tained! at common law, 1287. 
stat. il G. 2. c. ID. s. 14. which gives the action for use 
and occupation, ib. 

remarks on tills set'iioii of the statute by I'^yre, C. J., 

1287 , 8 . 

form of declaration, 12S8. 

semble tliat tiui icime of prir’^dn where lauds lie may be 
orait'Cil in tlie (IccI iraiam, lb. 
use aiift occupation lies where there is an agrcL'mcnt for 
lease, thougii by dt ed, 1280. 
occupation of tenant of defendlant is occupation of de- 
fendant, ib. 

use and o; " . potion cannot he maintained against one 
person, ' tiie occupation of anolher, unless that oc- 
cupatiori has been permitted at the requc>t ol‘ the de- 
fendant, aiul that request must be proved, 12P1. 
use and occupation lies against tenant from year to year, 
notwithstanding his bankruptcy, 1292. 
defendant cannot plead nil liabuit in tenementis, or im- 
peacli the plairitifFs title, 1293. 
defendant cannot shew that plaintiff’s title has expired 

1294. . 

judge will not deduct, at nisi prius, the amount of pro- 
perty ta.x, ib. 
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USURY: 

bill of exchange usurious in its inception is void, o().3. 

statutes against .usuiy, 533. 

how the plea of usury must be framed to debt on bond, 
534. 

liomi origina>lly good cannot be avoided in the hands of 
a hoxA fide holder, on the ground of subsequent 
usury, ib. 

substitutecl security, given for security tainted by usury, 
is void, 535. 


V. 


VARIANCE : 

what will be fatal in assumpsit, 100. 

in an action on a bill of exchange, 350. 

on a promissory note, 374. 
where, on the face of a receipt, it appears that money 
was paid for a horse, defendant cannot prove a differ- 
ent consideration, in order to take advantage of a va- 
riance, 030. 

material variance between deed declared on in covenant 
and deed produced in evidence, may be taken advan- 
tage of on non est factum, 499, 1310. 
immaterial variance between parish laid and proved in 
ejectment, 715. 

VENUE: 

of laying the venue in actions 

for adultery, 13. 
assault and battery, 29. 
assumpsit, 99- 
covenant, 474. 
debt on bond, dated abroad, 
513. 

debt on judgment, 571. 
debt by executor of oue 
seised of rent service, &Ci 
573 n. 

debt for rent arrear, 677. 

^ debt for escape, 595. 
on penal statutes, 603. 
ejectment, 081. 
false imprisonment, S51. 
niisance, 1053. 
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replevin, 1108. 
trespass, 1225. 
trover, 1273. 

VERDICT : 

in actions against joint trespassers, verdict, severing tiu; 
damages, will be bad; but may be cured before jmig- 
ment, by entry of nolle prosequi against all defendants 
but one, 39. 

verdict in ejectment shall he taken according to tlic 
title, 717. 

in debt on stat. 2 & 3 E. 6. for not sotting out titlu^s, 
how plaintitf shall recover, 1214. 

where there has been a verdict for defendant against the 
weight of evidence, the court will not grant a new 
trial in penal actions on this ground ; but secus in an 
action by the party grieved, as in debt on stat. 2 & 3 
Edw. 6., for not setting out tithes, 1214. 

plaintiff may recover in tort against one of several ile- 
fendaiits, though others are acquitted, 845, 1214. 

if a verdict be found on any fact distinctly put in issue, 
such verdict may be pleaded by way of estoppel in 
another action between the same parties or their jiri- 
vies, 1235. 

VESTURA TERRiE : 

person entitled to tlie vesture of land mny maintain tres- 
pass, 1217. 

VICTUALLER: 

under what circumstances he may be a bankrupt, 17 1. 

VIEW : 

plaintiff in trespass recovering less than 405., is not enti- 
tled to costs of increase, merely because a view ha< 
been had, 1251. 

VOID AND VOIDABLE: 

whether bond of infant be void or voidable, 536 n. 

what covenants are void, 446. 

what mav be given in evid<-*nf*e. on non est factum lo 
avoid a bond, 517. 

VOYAGE : 

illegal, 925. 


w. 

WAGER : 

policy, 956. 

introduction-^impolicy of considering wagers as valid 
contracts, 1296. 
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cases were the wagers have been holdoii to he legal, 1 * 2 . 06 . 
form of action forVccovcry of a wager, 1*298. 
of illcf^al wagerSy 

1. prohibited by statute, 1298. 

‘ 19 G. 2. c. 37. wager policy on ships, ib. 

14 G. 3. c. 48. wager policy on lives, 1299. 

16 Car. 2. c. 7. betting at horse-races, 6cc., ib. 

9 Ann. c. 14. gaining, 13(K). 

2. contrary to pubhe policy, 1302. 

3. leading to improper inquiries, 1303. 

4. injurious to third persons, and leading to indecent 

evidence, 1303,4. 

WARRANT: 

party, justifying under warrant, must set it forth in his 
plea, 3(), 861 . 

no action shall he»brought against constable, for an Jict 
done und^^r a justice’s warrant, until demand of copy 
of such warrant, 857,8,9. 

WARRANT OF ATTORNEY: 
given by infant is void, 126. 

WARRANTY: 

of the sale and warranty of horses, 625. 
purchaser of horse ought to pixKure a warranty, other- 
wise seller is not liable, except on the ground of fraud, 
il). 

doctrine of sound price being equivalent to warranty is 
now overturned, ib. 
form of declaring on a warranty, ib 
how party may proceed where warranty is false, 626. 
trial of horse means a reasonable trial, 628. 
condition of sale that purchaser of horse, warranted 
sound, shall return it within two days, does not cx- 
• tend to the age of liorse, ib. 

how to declare where contract of warranty is open, 629. 
what will be a fatal variance, 101. 
receipt, containing warranty, if stamped with receipt 
stamp, will be good evidence, 630. 
for warranty in policies, see Insurance. 

WASTE: 

breach assigned, that defendant had committed waste is 
not flnpported by evidence that he had not used the 
premises in a husband-like manner, 604. 

WATER-COURSE: 

twemty years* exclusive enjoyment of water, in any par- 
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ticular manner, aflortls a conclusive presumption ci' 
ri"lit in party so enjoying it, U)46' n, 
see Fishery, 

WAVER: 

of notice to quit, 673. 
of forfeiture, 677. 

WAY: 

of the different kinds of ways, 1 
how a private way may be claimed, 
by grant, 1*J41. 
prescription, 124^. 
custom, \4. 
necessity, ib. 

how to plead a riglit of way, 1946. 
replication thereto, ib. 

in what case plaintiff may traverse the right, and give iq 
evidence an order of two J. P. for stopping the way, ib, 
if there has been an adverse enjoyment of a way for 
twenty years, it may be presumed to be legal, 1015 n. 
and this rule holds, although there has been an extin- 
guishment of the right by unity of possession prior to 
the enjoyment, ib. 

where a dedication of a way to the public may be pre- 
sumed, 1240. 

permitting the public to have the free use of a way for 
six years, is sufficient evidence of a dereliction, w here 
no bar has been put up, ib. 

dedication of way to the public is not a transfer of the 
absolute property of the soil, 1221, 
grantee of occupation-way may maintain an action 
against the land-owner for ol)6tructing it, without 
proving special damage, although such way has be eu 
used by the public for twelve years and upwards, 
1048 n. 


WHEAT: 

how tithable, 1030. 


WIFE: 

confession of, not evidence against husbiunl, 24. 
See Baron and Feme. 


WILL: 

of personal estate, how proved, 730. 

of the execution of a will of land, 809. 

will of copyhold land is not within tiie statute of frau- 

ih. 

surrender to the use of, not nect?-5;iiy, io, 
devise of land must be in u ib. 


and signed bt/ Ihc densor, 810. 


4rDL. II. 


3 f: 
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and attested and subscribed^ 81 ^ 2 . 
in the presence of demsor^ 814. 
by three witnesses^ 815. 

it is not necessary that witnesses should know they are 
attesting a will," 812 n. 
may be attested by a marksman, 811 n. 
how a devise of land is to be proved, 820. 
sixth section of the statute of frauds relating to the re\f . 
cation of wills, 821. 

of the diiferent acts of revocation, 822 to 816. 
of implied revocations, 820'. 

AVITNh.SS: 

of the 7tecessary qualifications o f witnesses : 

1. nse of reason, 8 !5. 

2. such religions belief as to be sensible of tlu 
obligation of an oath, IK 

8. not convictc.'l of any infamous crime, 810. 

4. not inti nenced by interest, 770, 8 ! 7. 
to dis(juulify a witness, on the gronnil of bis having bci Ji 
convicted of an infamous ofi'ence, a copy of tlu^ jiidg- 
nient, entered on the record of conviction, mil l he 
])rodnced, ib. 

certilicated bankrupt, having released assignees, may 
prove property in himself, but cannot j)vove his own 
act of bankruptcy, 252. 
and this rule holds on cross examination, 253. 
but bankrupt’s declarations, in explanation of his ow u 
act, are admissible, ib. 

where an nncertitii.aled bankrupt may be a witness, 25 1. 
where a creditor may he a witness, ib. 
husband and wife cannot give evidence either for or against 
each other, 283. 

acceptor of bill of exchange may prove that drawer had 
no cll’ects in his hands, 358. 

payee and indorser may prove bill void for want of stani]), 

lb. ^ 

or for usury, ib. 

in an action by indorsee against draw'er, payee may 
prove consideration for indorsemenf, 35t). 
iiuiorser of note w'ho has received money from the maker 
to take it up, may prove the note satisfied in an action 
by indorsee against maker, 377. 
book-keeper to carrier is a good witness without release. 
401. 

so a journeyman to a baker, 1034. 
or a clerk, ib. 

so are factors and brokers, 770. 

where a person prescribes ibr couiinon by virtue of a 






